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extended ; in states where democracy was hardly known before me 
World War, it was now made practically universal, diregi; ani 
equal for both men and women. The sytem, of tae mee 
responsible government, which had never gained a ys 3 he 
Germany during the existence of the monarchy and had een 
scorned as incompatible with German notions of government, was 
now introduced at a stroke, both in the Reich and in the indivi- 
dual states of which it is composed. Direct popular election of 
the president and democratic devices such as the initiative, the 
referendum, and the recall, which before the War had been 
regarded as radical and dangerous, were also introduced. All 
together these changes constituted a remarkable transformation in 
the political organization of Europe, the principal facts of which 
I have endeavored to set forth in this book. 

For a time it looked as though Europe, if not the world, had 
been made, in the language of President Wilson, “safe for demo- 
cracy.” But later, here and there in Europe, states deliberately 
turned their backs upon democracy and repudiated it as a failure. 
In Russia a dictatorship of the proletariat, founded on the very 
negation of the principle of democracy, is struggling to maintain 
itself, and to convince the rest of mankind that it 
rational and efficient of all forms of government. 
dictatorship under Mussolini has existed since 
1933 a somewhat similar régime was established 
the domination of Hitler. 

The World War brought also widespread 
hitherto prevailing conceptions regarding 
functions of government. Political traditions long established and 
regarded as sacrosanct have been denounced as antiquated and out 
of harmony with modern conditions. Large numbers of persons 
have become radicals, in varying degree, and are 
of the most fundamental Principles upon which 
social, and political structure of society has her 


Others, more moderate and respectable, are demanding changes 
in the existing system of legislative representation, political 
autonomy for the great economic, religious, and professional asso- 
ciations into which society is organized, the further extension of 
the functions of the state, more comprehensive systems of state 
insurance, on the theory that society should assume the risk for all 
injuries which its members suffer, and also other alleged reforms, 
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In Italy a virtual 
1922 and early in 
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It must be admitted that an increasing number of persons whose 
sympathies and predispositions are distinctly democratic have lost, 
in some measure, their old-time faith in democracy and are asking 
themselves whether the claims of its founders and exponents are 
really justified by the results. Lord Bryce, himself an illustrious 
champion of the superiority of democratic government, did not 
conceal his pessimism, and men who share his skepticism are not 
lacking in America. But both he and they frankly confess that 
they cannot suggest anything better to take its place—at least 
nothing that would be acceptable to those to whom belongs in 
the final analysis the right to determine the form of government 
under which they are to live. 


As to the question whether opinions now widely held are 
sound or unsound in principle and whether the remedies proposed 
would remove the evils complained of, there is, naturally, much 
controversy. Whatever the facts as to this may be, all must admit 
that never before, perhaps, was there more urgent need for sound 
political and economic thinking in all countries where the ulti- 
mate power of decision rests with the people. It is important, 
therefore, that those upon whose shoulders will devolve, in time, 
the task of determining these questions, and especially the students 
in the colleges and universities, who, it may be assumed, will be 
leaders of thought and opinion in their respective communities, 
should be qualified to distinguish between political and economic 
theories which are sound and practicable and those which are not ; 
between institutions which are genuine and those which are 
Spurious; and between policies which would produce economic 
and social justice to all classes and those which would result in 
unequal justice. It is believed that this capacity may be acquired, 
in some degree at least, from the study of political science as it 
has been expounded by the great text writers of the past and 
especially from the study of the history and the practice of govern- 
ments and the results of experience as they are recorded in 
political treatises. 


I shall be happy if this book, which is presented as a modest 
Store-house of information on these matters, should prove helpful 
to students in evaluating the merits of different systems of govern- 
Ment and of the theories which have been propounded in regard 
to the proper organization and functions of government. 
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For the benefits of those who may wish to pursue their studies 
of particular subjects beyond the necessarily limited discussion 
contained in this book, I have provided at the head of each chapter 
a select bibliography of the best literature dealing with the subject 
treated therein, and in footnotes I have cited in considerable 
abundance other sources of information. 

In parts of this book I have incorporated, usually with some 
changes, certain portions of my earlier treatise “Introduction to 
Political Science.” I am indebted to my colleague, Professor John 
A. Fairlie, for having read several of the chapters and for having 
given me the benefit of his wise criticism. 


JAMEs WILFORD GARNER 


University of Illinois 
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J. TERMINOLOGY 


Lack of a Precise Nomenclature.—It is characteristic of political 


Science that, differing from the natural sciences, it lacks a precise 
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and generally accepted nomenclature. — Suai _terms as -RAU 
“government,” “politics,” ramento 4 nation; nation- 
ality,” “liberty,” “democracy,” “oligarchy, people, and many 
others are used in different senses and conyey different meanings 
to different persons. Frequently they have both a technical or 
scientific and a popular meaning, each differing from the other 
though used without discrimination. This is regrettable because 
it often leads to confusion and misunderstanding, such as one 
does not encounter in the literature of the natural sciences, where 
the terminology employed is more precise and exact.! Sheldon 
Amos remarked that some of the terms employed, having a double 
meaning and being capable of a favorable or unfavorable use, 
are sometimes distorted by writers and speakers and used for the 
purpose of subserving a momentary or special interest or for sup- 
porting a particular thesis.? 

The Terms “Politics” and “Political Science”. —What was said 
above in regard to the ambiguity of the terminology of political 
science is illustrated by the use of the term “politics” (derived 
from the Greek words polis and politeia), which is defined in the 
dictionaries and textbooks as both an art and a science and is 
used by text writers in both senses.? The obvious objection to 
the employment of the term in this dual sense could be removed 
by restricting its use to describe the activities by which public 
officials are chosen and political policies promoted, or, in a wider 
sense, the sum total of the activities which have to do with the 
actual administration of public affairs, reserving the term “poli- 
tical science” to describe the body of knowledge relating to the 
phenomena of the state. Careful writers, of whom the Germans. 
are the most representative, have generally observed this distinc- 
tion. They distinguish between the terms Politik, Staatspraxis, 
and Staatskunst, on the one hand, and Staatswissenschaft and 
Staatslehre on the other. Thus Bluntschli, in his treatise 

* Jellinek remarked that there is no science which is so much in need of a good 
terminology as is political science ; “Recht des modernen Staates,” p. 129. Com- 
pare also Willoughby, “The Fundamental Concepts of Public Law,” p. 19; Bryce, 
“Modern Democracies,” vol. I, p. 15; and Fairlie, “Politics and Science.” The 
Scientific Monthly, vol. XVIII, p. 33. Compare also the remark of President 
Lowell, that the study of politics “lacks the first essential of a modern science— 
a nomenclature incomprehensible to educated men.” American Political Science 
Review, vol. IV, p. 1. 2 “The Science of Politics,” p. 2. . 

“Gilchrist (“Principles of Political Science,” p. 2) justly remarks that the 


term “politics” when used in its original Greek sense is unobjectionable, but since 
modern usage has given it a new meaning it is useless as a scientific term. ` 
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“Theory of the State,’”! says, “politics” (Politik) is more of an 
art than a science and has to do with the practical con- 
duct or guidance of the state, whereas “political science” 
(Staatswissenschaft) is concerned with the foundations of the state, 
its essential nature, its forms or manifestations, and its develop- 
ment.5 Other writers, such as Bryce and Seeley in England and 
Burgess and Willoughby in the United States, have observed this 
distinction and have employed the term “ political science ” rather 
than “politics” in their treatises dealing with the origin, nature, 
Organization, and sphere of the state. 


The Terms “Theoretical” and “Applied” Polities.—Some 
writers, who apparently hesitate to admit that the study of the pheno- 
mena of the state is properly a science and who therefore regard 
with skepticism the term “political science,” have nevertheless 
recognized the validity of the distinction referred to above by 
distinguishing between “ theoretical” and “practical” (or “ap- 
plied ”) politics, the former term being employed when referring 
to the fundamental characteristics of the state without reference 
to its activities or the means by which its ends are attained ; the 
latter when referring to the state in action, that is, considered 
as a dynamic institution." Thus everything that relates to the 


“Pages 1, 3. : : : 

tA goodly number of German, English and American _ writers, however, 
employ the term “politics” in preference to the term ‘political science”; for 
example, Jellinek, Holtzendorff, hae ete and Sidgwick. a he 
istincti “politics” as an art an politics” as a science see untschi, 
Sry yr Ur ot be sane yom modernen Staat”), pp. 1-6 ; Holtzendorfi, 
“Principien der Politik,” chs. 2-3; Von Mohl, “Encyklopadie der Staatswissens- 
chaften,” p. 543; Treitschke, “Politics” (Eng. trans. by Dugdale and Torben de 
Bille, 1916), introductory: chapter; Jellinek, op. cit, P- 13; Rehm, “Allge- 
Meine Staatslehre,” pp. 9-10. Willoughby (“The Fundamental Concepts of Public 
aw,” p, 7) distinguishes between the science and the art of politics. The oie 
of Politics, he says, seeks an accurate description and classification of po nee 
institutions and the precise determination of the forces which create and contro 
them, while the art of politics has for its aim the determination of the principles 
Which it js necessary to observe if politica] institutions are to be efficiently 


7 sys . $, A k 
Operated. A singular use of the term “politics” is made by Goodnow in his wor 


entitled “Politics and Administration,” where it is employed to denote the acti- 


ties of the state which have to do with the expression of the state will, in con- 
uetlstinetion to the term “administration,” which is concerned with the execution 
the State will. A 
obsery, T distinction between “theoretical” 8p 
red, ed by Jellinek, Holtzendorff, Janet, 
erick Pollock, and others. 


and “applied” politics has been 
wall Lewis, Alexander Bain, Sir 
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origin, nature, attributes, and ends of the state, including the 
principles of political organization and administration, falls with- 
in the domain of “ theoretical” politics, while that which is con- 
cerned with the actual administration of the affairs of govern- 
ment belongs to the sphere of “applied” or “practical” politics. 
The majority of writers to-day, however, prefer the term “ poli- 
tical science” instead of “theoretical politics”; and the simple 
term “politics” instead of “applied politics” or “ practical poli- 
tics.” Some writers? employ the term “science of politics”; 
others, the “theory of the state,” like the Staatslehre of the 
Germans, because, as one author remarks, “it gives a clearer idea 
of the wide nature of the field of inquiry” and at the same time 
“ avoids the necessity of a delicate and intricate discussion as to 
whether the study of politics is a science or a philosophy.”® In 
spite of all objections, however, the term “ political science” 
(Staatswissenschaft, science politique, scienza politica) has come 
to be more generally employed by the best writers and thinkers 
to describe ‘the mass of knowledge derived from the systematic 
study of the state, while the meaning of the term “ politics” is 


confined to that of the business or activity which has to do with 
the actual conduct of affairs of state®. 


The Political Sciences.—Against the single term “ political 
science” the objection has been urged that it does not correspond 
with the facts, since there is no single science dealing with the 
state, but rather a group of related sciences, each concerned with 
particular aspects of it. Thus, it is said, the modern state is a 
very complex organization which presents itself under divers as- 
pects and is capable of being studied from many different points 
of view. The mass of knowledge relating to each phase or aspect 
of the state has developed a history and a dogma of its own quite 


*For example, Amos, Bagehot, and Pollock. 

*McKechnie defends the use of this term. He criticizes the use of the term 
“political science” for the reason that it “often conveys the idea that it is merely 
a study to be entered upon as a means to party ends, not as a resolute endeavor to 
find truth for its own sake.” The term “science of politics” he finds equally 
objectionable for the reason that the term “science” is associated with logical and 
rigorous methods of investigation and experiment applied to such objects as they 
are adapted to, while the word “politics” associated with all that is changeable 
and contingent in the affairs of a nation, rather than with the principles of absolute 
and universal truth. “The State and the Individual,” pp. 28-30. 

?On the use of technical terms in political science see Lewis, “Methods of 
Observation and Reasoning in Politics,” vol. I, ch. 4. 
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distinct from the rest. The phenomena of each have become 
so numerous and complex as to create a necessity for special treat- 
ment by the investigator. Thus the tendency has been to group 
them into separate categories and treat them as distinct sciences.!° 
The plural form, the “ political sciences,” therefore seems to cor- 
respond more nearly with the facts and is preferred by many 
writers, especially the French, who commonly speak of the 
sciences morales et politiques. 

According to the latter view a political science is one which 
is concerned, not necessarily with the state in all of its aspects or 
relations, but with any particular phenomenon of the state or 
any class of phenomena either as a whole or incidentally, directly 
or indirectly. ‘Thus there may be as many political sciences as 
there are conceivable aspects or forms of manifestation of the- 
State. In this sense sociology, political economy, public finance, 
public law, diplomacy, constitutional history, may be denominat- 
ed political sciences, since they all deal either primarily or inci- 
dentally with some class of phenomena belonging to the state.1? 
Those who maintain that the singular form accords more nearly 
With the facts argue that in reality the above-mentioned sciences. 
are rather codrdinate social sciences than independent political 


Compare as to this Dunning, “Political Theories, Ancient and Medieval,” 
P. xxi; Giddings, “Principles of Sociology,” ch. 2 ; and Gilchrist, “Principles of 
olitical Science,” p. 1. The last-named writer observes that the science with 
Which we are here concerned has really developed into a number of independent 
sciences and that it is impossible to draw absolute lines of demarcation between 
them, “Whenever,” says Giddings, “phenomena belonging to a single class, and’ 
therefore properly the subject matter of a single science, are so numerous and 
Complicated that no one investigator can hope to become acquainted with them all, 
they will be divided up among many particular sciences.” Op. cit. p. 31. This, 
e asserts, ia what has happened in the case of the study of the phenomena of the 
state. Dunning likewise remarks that the so-called “branches” of political science. 
have “sloughed. off and expanded until each ry a history and a dogma quite too 
comprehensi special treatment.” Op. Cit, p. XXN. 
Combine Du. Sahlan; EL Unité de la Science” (1919). Among those who 
haye defended the plural term may be mentioned Von Mohl, Holtzendorff, Lewis, 
unning, and Giddings. Von Mohl, in his “Geschichte und Litteratur der Staats. 
Wissenschaften,” published in 1855, vol. I, p. 126, classified the “political sciences” 
as (1) general political theory (Allgemeine Staatslehre) ; (2) the dogmatic 
Political sciences, including public law, political ethics, and the art of politics 
taatskunst) , hendar diplomacy, administration, etc.; and (3) the historical 


political soie i i itutional history and statistics. 
S constitutional history jo i 
nces, including of the “political sciences.” Op. 


Ba: å 
y Giddings e merates philosophy as one ¢ i 
So p. 27, See ae his “Province of Sociology,” in the Annals of the American 
Academy of Political and Social Science, vol. 1, P- 66. In some of the Scotch. 
UNiversities today the professor of philosophy is also professor of political science. 
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sciences. Thus, says one writer, in support of this view, “The 
various relations in which the state may be conceived may be sub- 
divided and treated separately, but their “connection is too inti- 
mate and their purpose too similar to justify their erection into 
different sciences.”!3 ` Without attempting to pass judgment up- 
on the respective merits of the two views, it is safe to say that 
either form may be justified by distinguishing between political 
science in its strict sense, that is, the science which deals exclu- 
sively with the phenomena of the state, and political science in 
the wider sense as embracing all the sciences which deal with 
particular aspects of state life, such as sociology, history, econo- 
mics, and others. When used in the former sense, the singular 


form should be employed; when used in the latter sense, the 
plural is justifiable." 


II. DEFINITION AND SCOPE 


Views of Eminent Authors.—It was a saying of a Roman jurist 
that all definitions are dangerous because they never go far 
enough and are nearly always contradicted by the facts. The 
truth of this observation applies as well to general propositions 
in political science as to those of the civil law. Nevertheless, it 
is equally true, as has been well said by a noted political writer, 
that “to obtain clear and precise definitions of the leading terms 
is an important achievement in all departments of scientific in- 
quiry.”15 ‘The renowned Swiss scholar Bluntschli defined politi- 
cal science (Staatswissenschaft) as “the science which is concerned 
with the state, which endeavors to understand and comprehend 


the state in its fundamental conditions, in its essential nature, its 


various forms of manifestation, its development.”16 Gareis, 


33 Munroe Smith, “The Domain of Political Science,” in the Political Science 
‘Quarterly, vol. I, p. 5. Among others who have preferred the use of the singular 
term may be mentioned Burgess, Jellinek, Lieber, Sidgwick, Seeley, and 
Willoughby. 

“See Jellinek (op. cit, pp. 5-6), who points out the necessity of distinguishing 
‘between the science of the state in the larger sense of the word and the sciences 
of the state in a stricter sense which may be designated as disciplines. 
Von Mayr (“Begriff und Gliederung der Staatswissenschaft”). 

* Sidgwick, “Elements of Politics,” p. 19. Compare also Bain, “Deductive 
and Inductive Logic,” p. 547, and Rehm, “Allgemeine Staatslehre,” p, 1. 

* “Allgemeine Staatslehre,” being vol. I of his “Lehre vom modernen Staat,” 
p. 16. Compare also Holtzendorff, “Principien der Politik,” p. 10. 


See also 


a 


DEFINITION AND SCOPE 7 


a German writer said, “Political science considers the state, as an 
institution of power (Machtwesen) , in the totality of its relations, 
its origin, its setting (land and people), its object, its ethical 
signification, its economic problems, its life conditions, its finan- 
cial side, its end, etc.” ™ Jellinek, one of the ablest of European 
publicists, distinguished between theoretical political science 
(theoretische Staatswissenschajt oder Staatslehre) and applied 
political science (angewandte oder praktische Staatswissenschaft) . 
Theoretical political science was again subdivided by Jellinek 
into the general theory of the state (allgemeine Staatslehre) and 
special or particular theory of the state (besondere Staaislehre) . 
The former has for its purpose the study of fundamental prin- 
ciples. lt considers the state in itself and the elements which 
constitute it; not the phenomena of a. particular state, but’ the 
totality of all the historico-social aspects in which the state mani- 
fests itself, Furthermore, the dual nature of the state, that is, 
its character both as a social phenomenon and a legal or juridi- 
cal institution, furnishes the basis for still another distinction, 
to wit, that between the social doctrine of the state 
(soziale Staatslehre) and the theory of constitutional law 
(Staatsrechtslehre). The former deals with the state primarily 
as a social organization, that is, as a society of individuals organiz- 
ed for common ends; the latter, with the state as a concept of 
Public law, a juristic entity Or legal phenomenon.'* 

A succinct definition is that of Paul Janet, a distinguished 
French writer, who conceived political science to be “that part 
of social science which treats of the foundations of the state and 
the principles of sovernment.’’? According to Seeley, “ political 
Science iver apates the phenomena of government as _ political 
“conomy deals with wealth, biology with life, algebra with num- 
bers, and geometry with space and magnitude.” 20 Seeley pointed 


Out that as most of the commonwealths 


of antiquity were city 
litical science Was little more than the science 
in Marquardsen’s 


States f p 
» ancient po. 
“Handbuch des öffentlichen 


17 
R “Allgemeine Staatslehre,” 

echts” vol. I, P 

18 ie 
Op. cit 9-13 be 

i “Politique,” in Block’s “Dictionnaire de la pa (deem, he 

“Introduction to Political Science,” pp. 18, 2% HE Rereans 
defines political science simply as the science which treats of we organization nown 
as the state, te ie he pee a science of poth statics and ew the state 
at rest and of the state in ‘ction. Proceedings of the American Politica’ cience 

Ssociation, vol. I, p. 37. 
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of municipal government, a truth which finds illustration in 
Aristotle’s treatise on “Politics,” a work practically limited in 
its scope to the consideration of such polities only as were city 


states. Modern political science, on the*%other hand is, as has, 


been well said, the science of the national country state and is 
tending to become the science of the world state. According to 
Professor Burgess, the modern requirements of territorial expan- 
sion, representative government, and national unity have made 
political science not only the science of liberty but also the 
science of sovereignty.?! 

Points of Agreement.—All of the opinions quoted above are in 
substantial agreement on the essential point, namely, that the 
phenomena of the state in its varied aspects and relationships, as 
distinct from the family, the tribe, the nation, and from all 
private associations or groups, though not unconnected with 
them, constitute the subject of political science. In short, poli- 
tical science begins and ends with the state. In a general way 
its fundamental problems include, first, an investigation of the 
origin and nature of the State; second, an inquiry into the 
nature, history, and forms of political institutions; and third, a 
deduction therefrom, so far as possible, of the laws of political 
growth and development? Jn the process of evolution the 
appearance of new political conditions may give rise to new 
problems, but upon close analysis they will be seen to be 


problems of practical politics rather than fundamental problems 
of political science.23 


( Il, ch. 13, Willoughby 
(“Fundamental Concepts of Public Law,” p. iti i is the science 


y in their funda- 
n ns under which they 
Investigate the state in its 


a- 
tion of the actual world of states the fundamental idea of the state ; second, it 


should consider historically what the people have chosen, what they have created, 
and what they have attained in political life and how ; and, third, through this 
means, it should determine historical laws and moral imperatives, Ag such it is 
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Political Philosophy.—The distinction between political science 
(Staatswissenschajt) and political theory or political philosophy 
(Staatslehre, Staatsphilosophie) is generally observed by the more 
Systematic writers on the state, though a precise demarcation of 
the boundary lines which separate them is difficult, if not impos- 
sible. Political philosophy is said to be concerned with a theoreti- 
cal or speculative consideration of the fundamental principles 
and essential characteristics of the materials and phenomena with 
which political science has to deal. It investigates the develop- 
ment of political thought, and inquiries into the foundations of 
political authority; it analyzes, classifies, and forms judgments 
upon the essential attributes of the state and thereby prepares 
the way for a true political science. It is concerned rather with 
generalizations than with particulars, and predicates essential 
qualities rather than accidental or unessential characteristics.?4 
Again, it is said that while political science furnishes us with the 
results of logical thinking upon the nature and forms of concrete 
political institutions, political philosophy inquires into the 
foundations of the first principles which underlie them.25 A few 


applied history.” “Politics,” Eng. trans, by Dugdale and Torben de Bille, vol. I, 
p. xxxii. Cf. also Willoughby, “The Nature of the State,” p. 382. “Generally 
Speaking” say Willoughby, “there are three great topics with which political 
science has to deal: state, government, law.” “Political Science, as a University 
Study,” Sewanee Review, July, 1906, p. 258. Sidgwick divides the problems of 
Political science into two general divisions : those relating to the organization of 
the state and those relating to its function. “Elements of Politics,” p. 12. Pro- - 
fessor Fairlie (article “Politics and Science,” Scientific Monthly, vol. XVIII, p. 23) 
says political science deals “with the life of men as organized under government 
and law, in what is known as the state. It includes a study of the organization 
and the activities of states, and of the principles and ideals which underlie political 
organization and activities. It considers the problems of adjusting political 
authority to individual liberty, the relations among men which are controlled by 
the state, and the relations of men to the states. It also deals with the distribution 
of governing power among the several agencies by which the actions of the state 
lite determined, expressed, and exercised, and with the problem of international 
ife. 
“ Willoughby, “Political Philosophy,” in South Atlantic Quarterly, vol. V, 

P. 161 ; APE eS by the same pie. entitled “The Value of Political Philo- 
Sophy,” in the Political Science Quarterly for March, 1900 ; and his “Fundamental 
‘oncepts of Publie Law,” p. 8. See also Dunning, “Ancient and Medieval Politi- 
cal Theories,” p. xvii. The distinction between Staatslehre and Staatswissenschaft 
is dwelt upon and explained by Rehm in his “Allgemeine staatslehre,” p, 1, and 
by Schmidt in his “Grundzüge der prakischen Politik,” pp. 1-8. Gilchrist 

Principles of Political Science,” p. 4) remarks that political philosophy is in a 
Sense prior to political science since the fundamental assumptions of the former 
are the hases of the latter. 

= Compare on this point Huxley’s distinction between a science and-a_philo- 

Sophy in his “Object and Scope of Philesophy” (“Essays,” vol. VI, p. 57). 
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writers make the distinction one mainly of teleology, political 
science being concerned with what the state ought to be, while 
political philosophy considers the state as, it actually is.°6 But 
this distinction is not generally observed. 


III. Is THERE A SCIENCE OF POLITICS ? 


The Negative view.—Thus far it has been assumed that the 
study of the phenomena of the state may under proper conditions 
be treated as a science. To this assumption, however, objections 
have been raised. Thus, it has been asserted that, on account 
of the magnitude and complexity of the subject matter relating 
to the state,—a body of material, says an acute thinker, so rich 
and varied that, from the beginning, political science has been 
embarrassed by the weight of its wealth,—it is impossible to apply 
to it rigorous scientific methods of investigation. Political pheno- 
mena, we are told, are characterized by the uncertainty, variableness, 
and a lack of order and continuity.27 Much of this objection is, 
however, without weight. If, says Sir Frederick Pollock, those 
who deny the existence of a political science mean that there is 
no body of rules from which a prime minister may infallibly 
learn how to command a majority, they would be right as to the 
fact, but would betray a rather inadequate notion of what a 
science is. “There is,” he rightly concludes, “a political science 
in the same sense that there is a science of morals.’’28 


The Affirmative View.—For our purpose a science may be des- 


“This is Sidgwick’s distinction. See his “Elements of Politics,’ p. 7. This 
cpinion, however, is inconsistent with an earlier view of Sidgwick that political 
science endeavors to determine what ought to be so far as the constitution of 
government is concerned. “Development of European Polity,” p. 2. 

“ Compare Amos, “The Science of Politics” (1883), pp. 2-16. Amos asserted 
that practical statesmen “immersed in actual business and oppressed by the ever- 
recurring presence of new emergencies almost resent the notion of applying the 
comprehensive principles of science.” “The result is,” he adds, “that politics 
floats in the public mind either as a mere field for ingenious chicane or as a bound- 
less waste for the evolution of scholastic phantasy.” Comte denied the claim of 
“politics” to be ranked as a science, because; (1) there is no consensus of opinion 
among experts as to its methods, principles and conclusions ; (2) it lacks continuity 
of development ; and (3) it lacks the elements which constitute a basis of prevision. 
“Positive Philosophy,” Eng. tr. by Martineau, 1893, vol. II, ch. 3. 

*s“History of the Science of Politics,” p. 2. Professor Henry J. Ford (Procs. 
Amer. Pol. Sci. Assoc., vol. II, 1905, p. 198) declared that the “idea of determin- 
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cribed as a fairly unified mass of knowledge relating to a parti- 
cular subject, acquired by systematic observation, experience, or 
study, the facts of which have been coérdinated, systematized, and 
classified.2% The sciéntific method of examining facts is not 
peculiar to one class of phenomena or to one class of investiga- 
tors; it is applicable to social as well as to physical phenomena, 
and we may safely reject the claim that the scientific frame of 
mind belongs exclusively to the physicist or the naturalist. 


It is, of course, true that political science is not and never 
will be an exact science in the sense that mechanics, chemistry, 
and physics are, since its laws and conclusions cannot be expressed 
in the same precise terms nor can results be predicted with any- 
thing like the same accuracy. But there are also inexact natural 
sciences, like meteorology, whose data at any moment are too 
completely unknown to admit of accurate prediction, ‘The late 
Lord Bryce in his address as president of the American Political 
Science Association (1909) maintained that politics is a science 
in somewhat the same sense as meteorology is. It is, he said, a 
science in the sense that “there is a constancy and uniformity 
in the tendencies of human nature which enable us to regard the 
acts of men at one time as due to the same causes which have 
governed their acts at previous times. Acts can be grouped and 
connected, can be arranged and studied as being the results of 
the same generally operative tendencies.” Politics, he added, is 


ing state policy upon scientific principles has no place in practical politics,” yet he 
added that “it is hardly too much to say that political science transcends all other 
branches of science in practical value, for it deals with the conditions underlying 
them, all art and science having their seat within the bounds of polity.” 

* Compare the definition of “Science” in the Century Dictionary ; see also 
Lieber, “Political Ethics,” vol. I, p. 17. “The classification of facts and the forma- 
tion of absolute judgments upon the basis of this classification,” says Pearson, in 
his “Grammar of Science,” p. 6, “essentially sum up the aim and method of 
modern science.” Again, he says, “the classification of facts, the recognition of 
their sequence and relative significance, is the function of science.” Compare also 
Thomson (“Introduction to Science,” pp. 79-80), who remarks that the function of 
Science is the ascertainment, registration, and classification of facts and that science 
includes “all knowledge communicable and verifiable, which is reached by 
methodical observation and experiment and which admits of concise, consistent, 
and connected formulaticn”—a definition which is probably as satisfactory as any 
brief formulation can be. 
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not a deductive science but an experimental science, which, 
though it cannot try experiments, can study them and note 
results; it is also a progressive science, since every year’s experi- 
ence adds not only to our materials but fo our comprehension 
of the laws that govern human society.*® Authorities are now 
generally agreed that the phenomena of the state present a cer- 
tain connection or sequence which is the result of fixed laws, 
though less constant, to be sure, than those of the physical world ; 
that these phenomena form proper subjects of scientific investi- 
gation ; and that the laws and principles deducible therefrom are 
susceptible of application to the solution of concrete problems 
of the state.§t All that is required to give a scientific character 
to the study of political phenomena is that the inquiry shall be 
conducted in accordance with the definite plan or system, with due 
regard to the relations of cause and effect, so far as they are ascer- 
tainable, and in conformity with certain well-recognized rules 
of scientific investigation.%2 


The consensus of scientific opinion is in favor of this view. 
Aristotle described “politics” as the master science in the highest 
sense,** and in practice he applied scientific methods to his study 
of Greek politics. So did Bodin, Hobbes, and Montesquieu in 
later times, and Cornewall Lewis, Sidgwick, Bryce, Bluntschli, 
Jellinek, and many others in our own day. German scholars have 
done more, perhaps, than any others by the profound researches 
and discriminating analytical methods, to give to politics the 
character of a science. Holtzendor defended the claim of poli- 
tics to be ranked as a science. “With the enormous growth of 


* “The Relations of Political Science to History and to Practice,” Amer. Pol. 
Sci. Rev. (1909), vol. III, pp. 1-3. See also his “Modern Democracies” (1921) 
yol. I, ch. 2. Compare also Shepard (in Barnes, “History and Prospects of the 
Social Sciences,” p. 427), who considers that the scientific method can be resolved 
into three processes : first, the accumulation of facts, second, the linking of these 
together in causal sequences ; and third, the generalization from the latter of funda- 
mental principles or Jaws. As yet, he thinks, political science has not_progressed 
beyond the second stage, but the progress made in the last generation justifies the 
belief that within the next half century it will attain the dignity of a true science, 

* Compare as to this, J. S. Mill, “System of Logic.” p. 549. 

= “Whether there is a ‘political science, ” said Huxley, “depends on whether 
any rational principles can be found to regulate the form of constitutions, the deter- 
mination of the sphere of the state, which makes a complete and _systematized 
branch of knowledge, clearly formulated and understood in their mutual relations.” 

% Ethics,” bk. I, ch. 11. 
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knowledge,” he said, “it is impossible to deny that the sum total 
of all the experiences, phenomena, and knowledge respecting the 
state may be brought together under the collective title of poli- 
tical science” (Staatswissenschaft) 84 This is the view of Von 
Mohl, Bluntschli, Jellinek, Ratzenhofer, Treitschke, Sir G. C. 
Lewis, Sidgwick, Lieber, Woolsey, Burgess, Willoughby, and other 
systematic writers on the state. “Il y a donc une science de 
létat,” says Janet, “non pas de tel ou tel état en particulier, mais 
de létat en général considéré dans sa nature, ses lois, et dans ses 
principales formes.’35> We must conclude, therefore, that the 
weight of authority justifies the claim of politics to the rank of a 
true science. It renders practical service by deducing sound 
principles as a basis for wise political action and by exposing the 
teachings of a false political philosophy.8* As a science it falls 
short, of course, of the degree of perfection attained by the physi- 
cal sciences, for the reason that the facts with which it deals are - 
more complex and the causes which influence social and practical 
phenomena are more difficult of control and are perpetually 
undergoing change.®? As yet it is still probably the most incom- 
plete and undeveloped of all the social sciences.?S 


“ “Principien der Politik”, p. 4. 

=“ “Histoire de la science politique,” etc., vol. 1, p. lxxv. 
_ _““Thus,” says Sir Frederick Pollock, “political science must and does exist, 
if it were only for the refutation of absurd political theories and projects.” 
History of the Science of Politics,” p. 4. 

“Compare Mill, “System of Logic,” p. 549. at 

“Buckle, in his “History of Civilization,” written in 1857, declared that “in 
the present state of knowledge, politics so far from being a science, is one of the 
most backward of all the arts” (vol. I, p. 361). Buckle, however, did not deny the 
possibility of a political science ; what he lamented was that so little attention had 
been given to the study of the state, that as a systematic branch of knowledge it 
Was too crude and undeveloped to be considered as a science. Of the same opinion 
Was Mill, who wrote in 1843, “It is accordingly but of yesterday that the concept 
of a political or social science has existed anywhere but in the mind of here and 
there an isolated thinker, generally very ill prepared for the realization. System 
of Logic,” p. 547. At the end of the eighteenth century political science was pro- 
bably further advanced than the physical and biological sciences. But with the 
marvelous development of the latter sciences in the nineteenth century the social 
Sciences have relatively lost ground. Fairlie, “Politics and Science,” Scientific 
Monthly, vol. XVIII, p. 21. See Shepard, in Barnes, “History and Prospects of the 
Social Sciences” (1925), pp. 425 ff; and Merriam, “The Present State of the 
Study of Politics,’ Amer. Pol, Sci. Rev, vol. XV (1921), pp. 173 f. 
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Limitations and Difficulties.—Having endeavored to show that 
the study of political phenomena may under certain conditions 
attain the character of a science, we come now to inquire into 
the processes and methods by which this may be done. First of 
all, however, we must note the limitations and difficulties under 
which scientific investigation of political phenomena must of 
necessity be conducted. ‘The material with which the political 
scientist has to deal is very different from that with which the 
investigator in the physical sciences is concerned, being of such 
a character as not to permit of the use of artificial contrivances 
or apparatus for increasing or guiding his powers of observation 
or for registering results. Not only must the investigator work 
without the assistance of mechanical aids, but he is handicapped 
by the fact that the phenomena with which political science deals 
do not follow one another according to invariable laws of 
sequence, but rather at indeterminate intervals, constituting, as 
a noted writer observed, an “interminable and perpetually vary- 
ing series.”1 There is an essential difference between physical 
and social phenomena. As has been said, the subject matter 


1 George Cornewall Lewis, “Methods of Observation and Reasoning in 
Politics,” vol. I, p. 121. 
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with which the political science has to deal, unlike that with 
which the physicist deals, includes an “ideal dimension,” for 
political institutions ąre constantly changing and the changes are 
not due solely to the influence of objective conditions? The 
facts of history and social life cannot be reproduced at our voli- 
tion and made the subject of experiment with a view to deter- 
mining what is best under a given set of circumstances. Social 
facts never recur at regular intervals as the manifestations of 
general laws, but rather as the actions of individuals or groups. 
The facts of natural science are susceptible of evaluation ; they 
are governed by uniform and invariable laws. Each particle ot 
matter is identical with every other of its own kind. An atom 
of carbon or a molecule of carbonic acid is not different from any 
other atom or molecule, but the units of the social organism may 
differ infinitely from one another. 


The necessity of sound scientific methods in the study of 
social and political phenomena is probably greater than it is in 
the physical sciences, where the investigator has the aid of mecha- 
nical apparatus. In this connection, it has been well said that 
what the microscope is to biology, or the telescope to astronomy, 
a scientific method is to the social sciences. The investigator 
should, therefore, be on his guard against pseudo methods and 
not be misled by the methodological “fads,” the exploitation of 
which has become one of the tendencies of the present day. He 
would do well to keep in mind the fact that the spirit and method 
of all true science is inductive and pragmatic, not deductive and 
dogmatic. It is also positive ; that is, it rejects all a priori argu- 
ments, purely abstract ideas, and absolute standards, and builds 
conclusions upon the accumulated experience of the past, as 
Modified by the changing conditions and circumstances of the 


present.4 


—Not until the nineteenth century did 


Writers on Methodology. 
generally regarded as a 


the phenomena of the state come to be 


? Sabine and Shepard, introduction to their translation of Krabbe, “Modern 


Idea of the State,” p. xii. 5 : Age: 
? Ellwood, “The Present Condition of the Social Sciences,” Science, November 
16, 1917, p. 471. : a 
* Compare Vaughan, “History of Political Philosophy” (1925), Vol. II, p. 200; 
also Jellinek (op. cit., bk. I, ch. 2), who pointed cut that many of the best writers 


on the methodology of political science have not seemed to be conscious of the 
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proper field for scientific investigation, since which time the lite- 
rature of the subject has been enriched by the investigations of 
many scholars. Among those who have made special contribu- 
tions to the methodology of political science, Auguste Comte, 
John Stuart Mill, Alexander Bain, Sir George Cornewall Lewis, 
and Lord Bryce deserve particular mention. Comte conceived 
the principal methods for the scientific study of social phenomena 
to be three in number, namely, observation, experiment, and 
comparison. Mill recognized four methods : the chemical or 
experimental, the geometrical or abstract, the physical or con- 
crete deductive, and the historical method, the first two of which 
he considered to be false methods, the last two, the true ones. 
Bluntschli considered the true methods of political investigation 
to be the philosophical and the historical.7 A recent French 
writer who has devoted a volume to the subject of methodology 
in political science recognizes six possible lines of investigation : 
first, the sociological; second, the comparative ; third, the dog- 
matic; fourth, the juridical; fifth, the method of good sense 
(du bon sens); and, sixth, the historical.8 

The Experimental Method.—The claim of the experimental 
method to a rightful place in the methodology of political science 
has been denied because, it is said, the nature of society is such 
that it cannot very well be made an object of artificial experi- 
mentation. “We cannot,” said Sir George C. Lewis, “treat the 
body politic as a corpus vile and vary its circumstances at our 
Pleasure for the sake only of ascertaining abstract truth. We 
cannot do in politics what the experimenter does in chemistry. 
We cannot try how the substance is affected by change of tem- 


difficulties and the errors into which they are in danger of falling through the 
confusion of analogies with truth. 

° “Positive Philosophy” (tr. by Martineau), vol. II, pp. 79-91, Comte con- 
ceived an ultimate fourth method, the historical, to be applied only in the investiga- 
tion of the most complex social phenomena. See the analysis and criticism of 
Comte’s classification of methods in Vaughan, op. cit., vol. II, pp. 201 ff. Compare 
also McKenzie, “Introduction to Social Philosophy,” p. 14. 

° “System of Logic,” pp. 550-587. 

*“Theory of the State,” ch. 2. Bluntschli contrasted the historical and philo- 
sophical with the ideological and empirical methods, the latter of which he pro- 
nounced one-sided and false. He insisted that the true philosophical method is 
not one of abstract speculation as is commonly supposed. Among the writers 
who have followed the philosophical method may be mentioned Kant, Hegel, 
Bosanquet, and T. H. Green. Their theories of the state are discussed in ch, y 
(infra). 


*“Deslandres, “La crise de la science politique et le problème de la méthode.” 
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perature, by dissolution in liquids, by combination with other 
chemical agents, and the like. We cannot take a portion of the 
community in our hands as the king of Brobdignag took Gulliver, 
view it in different aspects and place it in different positions in 
order to solve social problems and satisfy our speculative curio- 
sity.”® If the chemist wishes to study the effect of a combina- 
tion of certain substances, he can create by artificial processes 
conditions favorable to the investigation and exclude disturbing 
agencies. He may isolate the phenomenon with which he deals 
and expose it to certain selected influences, leaving the surround- 
ing medium unchanged. But if the political scientist wishes to 
€xperiment with democracy, for instance, he cannot select a state 
at will, introduce his democracy, and wait for determinate 
results.10 He will find himself powerless to exclude extraneous 
influences, such, for example, as famines, commercial crises, in- 
Surrections, or other events which might destroy the results of 
the experiment. 


As Lord Bryce observed, the phenomena with which the 
chemist deals are and always have been identical ; they can be 
Weighed and measured, whereas human phenomena can only be 
described. We can measure temperature, humidity, and ° the 
force of wind, but we cannot determine how hot were the pas- 
Sions of a mob. We may say that in a political crisis the opinion 
of a cabinet will have weight, but we cannot say how much it 
Will be. Opinions, emotions and other ‘factors which influence 
Politics are not capable of computation.12 
_ But while scientific experimentation, as the term is employed 
m the physical sciences, is inapplicable to the study of politics, 


w Methods of Observation and Reasoning in Politics” vol. I, pp. 164-165. 

_ “Experiments,” says Lord Bryce, “can be tried in physics over and over 
again till a conclusive result is reached, but that which we call an experiment in 
Politics can never be repeated because the conditions can never be exactly repro- 
‘uced, as Heraclitus says that one cannot step twice into the same river. Predic- 
tion in physics may be certain ; in politics it can at best be no more than probable.” 

odern Democracies,” vol. I, p. 14. Compare also Vaughan, op. cit. vol. I, 
P: 201, who says that political experimentation in the sense in which it is applied 
m the study of physics or chemistry is impossible since the power of isolating each 
individual process of inquiry, which is the essence of such experimentation, does 
Not exist, Having ruled out the experimental method, Vaughan concludes that 

ere remain only two true methods of science available in political philosophy, 
namely, those of observation and comparison, ST. 
ompare Bain, “Deductive and Inductive Logic,” p. 563. : 
Modern Democracies,” vol. I, p. 14; also Amer. Pol. Sci. Rev., vol. II, 
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practical experiments, the experimenta fructifera of Bacon, are 
being constantly made, consciously or unconsciously. In fact, as 
Comte pointed out, political experimentation really takes place 
whenever the regular course of state life undergoes conscious or 
unconscious change. Governments, of necessity, are constantly 
trying experiments on the community.44 Indeed, the whole life 
of the state is a succession of activities which, in a sense, are ex- 
perimental in character. The enactment of every new law, the 
establishment of every new institution, the inauguration of every 
new policy, is experimental in the sense that it is regarded merely 
as provisional or tentative until the results have proved its fitness 
to become permanent. Lord Bryce in his “American Common- 
wealth” pointed out that one of the merits of the American fede- 
ral system is that it enables the people to try experiments in 
legislation which could not be tried in a large centralized state.1 
By observing the operation of a new law or a new policy and then 
enlarging or diminishing its scope as experience suggests modi- 
fication, the legislature is able to adapt its provisions to the needs 
and desires of the community. The process is in the nature of 
an experiment whose purpose is not the ascertainment of a gene- 
ral truth—like experimenta lucifera—but the testing and improve- 
ing of the institution. 

Sociological, Biological, and Psychological Methods.—The so- 
called sociological method considers the state primarily as a social 
organism, whose component parts are individuals, and seeks to 
deduce its qualities and attributes from the qualities and attri- 
butes of the men composing it. It seeks to interpret the life of 
the state by applying to it the theory of evolution in the same 
way that the development of the individual is explained by evo- 
lution. Closely akin, to the sociological method is the biologi- 
cal, which attributes to the state the qualities of a living: 
organism and which attempts to define and classify its separate 
parts, to describe its structure in the nomenclature of anatomy, 
and to differentiate and analyze its functions and trace its life 


3 “Positive Philosophy,” vol. II, p. 83. 

“Lewis, op. cit, vol. I, p. 173. “If by an experimental science,” said Lewis, 
“we mean a science which admits of scientific experiments, of experimenta: 
lucifera, then politics is not an experimental science ; but if we mean a science 
founded on observation and experience, politics is an experimental science.’”” 
Op. cit, p. 178. 

% Vol. I (1910), p. 353. 
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processes according to the methods and in the terminology of 
the biological sciences. Among those who have made notable 
contributions to the study of organized society from the sociologi- 
cal and biological points of view may be mentioned Auguste 
Comte, Herbert Spencer, the Austrian scholars Gumplowicz and 
Schäffe, the French writers Durkheim, De Greef, Fouillée, 
Worms, and Letourneau, and the Russians Lilienfeld and 
Novicow. Comte in his study of society dwelt at length upon 
what he called “social physics” and “social physiology. "+9 
Spencer, who was deeply infatuated with the biological analogy, 
drew a striking parallel between the social and animal organisms, 
pointing out that each possessed a “ sustaining system,” a “ distri- 
buting system,” and a “regulating and expending system.” 

The first criticism to be made of the sociological and biologi- 
cal methods is that they are not so much modes of investigation 
as points of view from which the state may be considered. The 
biological method rests mainly upon analogy instead of upon 
real similarity in essentials, and attempts to apply biological laws 
to the development of state life as if the state were in essence 
no diferent from an animal. It requires but little reflection to 
see that the resemblance between the body politic and the human 
Organism is at best only superficial, that the laws of growth and 
change which govern the one are inapplicable to the growth 
and development of the other, and that little or nothing is to 
be gained by dwelling upon the analogy.18 The attempt to con- 
struct a science of society by means of biological analogies, says 
Giddings, has been abandoned by all serious investigators of social 
phenomena. 
ed. of 1868, pp- 487-489. See Worms, Revue int. de 
Sociologie, 1893, p. 12; Gumplowicz, “Sociologie und Politik,” also his “Sociolo- 
gische Staatsidee”; Durkheim, “Les règles de la méthode sociologique”; De 


Greef, “Les lois sociologi 7s d Fouillée, “La science sociale contemporaine,” 
3 soc10l0g1 ues 3 an u s Ep: 7 
ch. 3. See also the a ny in Barnes, “Sociology and Political Theory,” p. 28-29. 
«principles of Sociology,” Vol. L chs. 7, B and 9. eyot 
* See an article by Lilienfeld, entitled “Y a-t-il une loi de l'évolution des formes 
politiques ?” in the Annales de Vinst, de sociologie, 1895, pp. 235-246. For a 


negative view see an article by Starke in the same journal in the year 1896. „Pro- 
fessor Vaughan, while admitting that biology might throw some light on political 
and moral inquiry since “there is a close connection between the moral and physi- 
cal nature of man” and since “the moral capacities of man are largely determined 
y his physical organism, which in turn is largely determined by climate, soil, 
and other physical influences,” thought its practical value had been greatly exag- 
Serated. “History of Political Philosophy,” vol. IM, p. 200. 
* “Democracy and Imperialism” (1900), p. 29- 


** “Positive Philosophy,” 
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To a less degree, perhaps the same thing may be said of the 
so-called psychological method, which in recent years has been. 
employed by many writers who have attempted to explain social 
phenomena and interpret social institutions through psychologi- 
cal laws.” 


The Juridical Method.—A method of study which is in great 
favor among German political writers and to a less degree among 
the French is the juristic or juridical method.*! It is the method 
or point of view of the analytical jurists. It is the aim of this 
method, according to Jellinek, to “determine the content of the 
rules of public law and to deduce therefrom the conclusions to 
which they lead.” It regards the state primarily as a corporation 
or juridical person and views political science as a science of legal 
norms (Staatsrechtslehre) having nothing in common with the 
science of the state as a social organism (soziale Staatslehre). It 
treats the state primarily as an organization for the creation and 
enforcement of law. It conceives the relations of the state always 
as “öffentliche Verhältnisse,” and political concepts as “ Rechtsbe- 
griffe,’ and describes the constitution and activities of the state 
only in terms of their “rechtliche Natur.” In short, it treats or- 
ganized society, not as a social or political phenomenon, but as a 
purely juridical régime, an ensemble of public law rights and obli- 
gations, founded on a system of pure logic and reason.?? The state 
as an organism of growth and development, however, cannot be 
understood without a consideration of those extralegal and social 
forces which lie back of the constitution and which are responsible 
for many of its actions and reciprocal reactions. Any view, there- 
fore, which conceives the state merely as a public corporation is 


® For a defence of the psychological method im the study of the social sciences 
see an article by M. Beudant, in the Revue du droit public, 1896, vol. V, pp. 
434-456. Beudant’s views are criticized by M. Worms, (ibid., vol. VI, pp. 66-70) 
and the latter’s reply is in turn answered by Beudant (ibid., pp. 469-475). See also 
Le Bon, “Lois psychologiques de lévolution des peuple? Baldwin, “Psychology 
of Social Organization” in the Psychological Review, vol. XIV, p. 482; Ward, 
“Psychic Factors of Civilization,” p. 299; Tarde, “Lois de limitation,” especially 
ch. 2. 

1 See Jellinek, “Recht des modernen Staates,” bk. I. ch. 2, tit. 6 (Die juristische 
Methode in der Staatslehre). The juridicial theory was first propounded by Gerber 
in his “Grundlagen des deutschen Staatsrecht,” published in 1865. 

* Jellinek, op. cit., p. 49; also his “System der subjektiven Rechte,” pp. 21 ff. 
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as narrow and fruitless as the Hegelian doctrine which goes to 
the opposite extreme and considers it merely as a moral entity.** 


The Comparative Method.—The comparative method, first em- 
ployed by Aristotle, later by Montesquieu, and still more recently 
by De Tocqueville, Laboulaye, Bryce, and others, aims through 
the study of existing polities or those which have existed in the past 
to assemble a definite body of material from which the investiga- 
tor by selection, comparison, and elimination may discover the 
ideal types and progressive forces of political history. Only those 
States which are contemporaneous in point of time, as Jellinek 
remarks, and which have a common historical basis (Boden) and 
common historical, political, and social institutions may be com- 
pared with advantage. The comparative method, observes M. 
Saleilles, a noted French publicist, discovers the “general current” 
which runs through the whole body of constitutions and upon 
which experience has set the stamp of approval. “Ce courant 
général,’ he declares, “on le découvre par Vétude critique de 
chacune des législations étrangères envisagées au point de vue 
économique et social, la recherche des points de contact suscepti- 
bles de correspondre à un courant d'évolution commun à plusieurs 
pays, la détermination d’un ou de plusicurs types juridiques vers 
lesquels doive s'orienter la politique juridique des différents pays 
à état social sensiblement similaire”? The danger of the com- 


“ For expositions of the judicial method see Deslandres, op. cit, pp. 108, -115. 
For a defense of it see Combothecra, “La conception juridique de létat”; Sari- 
Polos, “La démocratie et lélection proportionnelle” ; Michoud, “Théorie de la 
personnalité morale”; Willoughby, “Fundamental Concepts,” ch. 2; Duguit. 
Droit constitutionnel” (1911), vol. I, pp. 43 ff; and Shepard and Sabine, Intro- 
duction to Krabbe, “Modern Idea of the State” (1922), pp. xxxff. An excellent 
example of the use of the juridical method is found in Laband’s brilliant study of 
the former German Empire, “Staatsrecht des deutschen Reiches.” This method,. 
as Laband states it in the preface to his treatise, is that of “analysis of public law 
Telations, the establishment of the juristic nature of the state, the discovery of 
Seneral superior juridical principles and the deduction therefrom of conclusions.” 
ata “Conception et object de la science d = aré,” in Le bulletin de la 
Société de la legislation comparéé for Bp epesking of the com- 
Parative method, which he himself 4 his 
Which entitles it to be called scie 
acing similar results to similar / 
Which, present in one country apl ,3¢ 
examined cases different in some) 
method of comparison the differe: 
ment in one country and another 
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parative method lies in the liability to error to which it is 
susceptible in practice, since, in the effort to discover general 
principles, the diversity of conditions and circumstances, such as 
differences of temperament and genius of* the people, economic 
and social conditions, moral and legal standards, political train- 
ing and experience, are apt to be ignored or minimized. 


J. S. Mill undertook to show that the comparative method 
may assume several forms, the “most perfect” of which is the 
process of difference by which two polities identical in every 
particular except one are compared with a view to discovering 
the effect of the differing factor. Thus two states are compared 
which are similar as regards their natural wealth, legal systems, 
racial conditions, etc., but one of which maintains a restrictive 
trade system. If, therefore, one is found to be prosperous and 
the other not, a general conclusion is drawn with regard to the 
effect of restrictive commercial policies upon the national pros- 
perity. The method of indirect difference compares two classes 
of “instances” which agree in nothing but the presence of a factor 
on the one side and its absence on the other. Thus one state 
which maintains a protective system may be compared with two 
or more states which have nothing in common but a free-trade 
policy. By the method of agreement two polities wholly different 
with the exception of two common factors may be compared. 
Thus two states agreeing in no particular except in having a res- 
trictive trade system and in being prosperous are compared with a 
view to establishing a connection between the restrictive policy 
and the prosperity. Like the method of difference, it is inadequate 
because its results are likely to be affected by extraneous cir- 
cumstances, or by a “plurality of causes with an intermixture of 
effects.”** 


physical or racial or economic, will be examined so as to determine whether it is 
in them that the source of these differences is to be found. If not in them, then 
we must turn to the institutions, and try to discoyer which of those that exist in 
popular governments have worked best. . . . When allowance has been made 
for the different conditions under which each acts, it will be possible to pronounce 
upon the balance of considerations, which form offers the best prospect of success, 
After the differences between one popular government and another have been 
acecunted for, the points of similarity which remain will be what one may call 
democratic human nature, viz., the normal or permanent habits and tendencies 
of citizens in a democracy and of a democratic community as a whole.” Op. cit., 
vol. I, p. 18. 
* Bain, “Deductive and Inductive Logic,” p. 565. 
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The Historical Method.—What is really a particular form of the 
comparative method is the historical method, for the facts relating 
to past polities have little value for political science. until they 
have been subjected fo the several processes of treatment which, 
as stated above, may be comprehended under the general term 
“comparison.” It is almost a commonplace to-day to affirm the 
necessity of historical study as a basis for the scientific investigation 
of political institutions which have historical backgrounds. They 
can be fully comprehended only through a knowledge of their 
past: how they have developed, how they have become what they 
are, and to what extent they have responded to the purposes for 
which they were originally destined. The maxim that consti- 
tutions grow instead of being made would have no meaning apart 
from this truth. The historical method, says Sir Frederick Pollock, 
“seeks an explanation of what institutions are and are tending to 
be, more in the knowledge of what they have been and how they 
came to be what they are, than in the analysis of them as they 
stand.”26 It is, he said, nothing more than the doctrine of evolu- 
tion applied to human institutions. It brings in review the great 
political movements of the past, traces the organic development 
of the national life, inquires into the growth of political ideas 
from their inception to their realization in objective institutions, 
discovers the moral idea as revealed in history, and thereby points 
out the way of progress.?7 


But the historical method, like the others, has its limitations. 
Lord Bryce warned us against superficial resemblances. So-called 
historical parallels, as he pointed out, are usually interesting and 
sometimes illuminating, but they are often misleading. ‘There is, 
he said, always the danger of confusing the personal or accidental 
factors with the general causes at work, such as attributing to some 
outstanding personality an influence upon the course of history 
out of proportion to its importance.** He pointed out that the 
historical investigator is exposed to emotional influences such 


“ For a discussion of the nature and value of the historical method, see Jellinek, 
op. cit, ch. 2, tit. 5. Among the outstanding scholars who have adopted the his- 
torical method may be mentioned Montesquieu i peano Savigny in Germany, 
and Sir Henry Maine in England. As to their work, see Barker, “Political 


» 
Thought from Spencer to the Present Day,” ch. 


* Compare Bluntschli, “Allgemeine Staatslehre,” bk. I, ch. 2. 
* Amer. Pol. Sci. Rev., vol. Il, p. 8 
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as do not affect the inquirer in a chemical laboratory. The latter 
has neither love nor hate for a hydrocarbon, but the historical 
investigator may be influenced, consciously or unconsciously, by 
his religious beliefs, his political partisanship, his racial prejudices, 
or his philosophical doctrines." 

What Professor Seeley called the “irresistible temptation to 
mix up what ought to be with what is” finds an illustration in the 
ideas of Sidgwick and Pollock (which were also the ideas of Plato 
and Aristotle), according to which the main object of political 
science is the discovery of the perfect or ideal state. To accom- 
plish this object, political science must first proceed to inquire 
what is the end of the state, and having satisfactorily answered this 
question, it must ascertain what institutions and laws are best 
adapted for the attainment of this end. Seeley criticized this. 
method as unnatural and fruitless. Instead of beginning with 
an inquiry into the purpose of the state and the characteristics 
of the best state, he would proceed, first, with classifying the states 
which he wished to study; second, with analyzing the structure of 
a particular state and distinguishing the functions of its several 
organs; third, with tracing its growth and development, noting 
any abnormal conditions in its life history; and, fourth, with 
philosophizing upon the nature of the state in general. The vast 
mass of facts collected by different observers must be subjected 
to rigid scientific tests. “We must,” he said, “think, reason, 
generalize, define, and distinguish; we must also collect, authen- 
ticate, and investigate. If we neglect the first process, we shall 
accumulate facts to little purpose, because we shall have no test by 
which to distinguish facts which are important from those which 
are unimportant; and, of course, if we neglect the second process, 
our reasonings will be baseless and we shall but weave scholastic 
cobwebs.”° 


29\fodern Democracies,” vol. I, p. 15. A less favorable opinion of the 
historical method was held by Sidgwick, who maintained that the primary aim of 
political science is to determine what ought to be so far as the constitution and 
action of government are concerned and that this end cannot be discovered by a 
historical study of the forms and functions of government. “I do not think,” 
he said, “that the historical method is the one to be primarily used in attempting, 
to find reasoned solutions of the problems of practical politics,” Sidgwick, how- 
ever, conceded that the hietorical method has a place in the science of the state, 
“Ry means of it,” he said, “we can ascertain the laws of political evolution and 
thus forecast, though dimly. the future.” “Development of European Polity,” p. 5 ; 
also “Elements of Politics,” pp. 7-14. 

æ “Introduction to Political Science,” p. 19. 


Eee 


— ii 


THE METHOD OF OBSERVATION 25 


The Method of Observation.—Lord Bryce laid great emphasis 
upon what he called the method of observation, that is, the study 
of governments and political institutions by observing at close 
range their actual working—a method which he himself followed. 
He visited the countries whose governments he desired to study 
and gained much of his information by personal conversation 
with public men and by direct observation of what governments 
were doing and how they were doing it. The political investigator, 
he said, must not confine his observations to a single country; 
the field must be enlarged to include the phenomena of all 
countries; the fundamentals of human nature are the same every- 
where, but political habits and temperaments vary in different 
countries. To the political investigator he offered sound advice 
and uttered words of warning. He must ‘beware of superficial 
resemblances and deadly analogies; he must avoid generalizations 
not based on facts; he must be critical of his sources of infor- 
mation, and he must disengage personal or accidental causes from 
general causes. The first desideratum, he said, is to get the fact, 
and he added: “Make sure of it. Get it perfectly clear. Polish 
it till it sparkles and shines like a gem. Then connect it with 
other facts. Examine it in its relation to them, for in that lies 
its worth and its significance. It is of little use alone. So make 
it a diamond in the necklace, a stone, perhaps a corner stone, in 
your building.’’! 


7 ™ Presidential address, Amer. Pol. Sci. Rev., vol. III, p. 10, Compare also his 
Modern Democracies,” vol. I, p. 17. $ 

President Lowell declares that “politics is an observational and not an experi- 
mental science” and that the method of observation is the true method of investi- 
gation. A library, he says, is a laboratory of political science only in a limited 
sense, books for most purpoves being no more original sources for the ‘physiology 
of politics than they are for geology or astronomy.” “The main laboratory for 
the actual working of political institutions,” he adds, “is not a library but the 
outside world of political life” and there the phenomena must be sought and 
observed at first hand. “The Physiology of Politics,” Amer. Pol. Sct. Rev., 
vol. IV, p. 8. 
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The Auxiliaries of Political Science.—Political science is not 
the only science which deals with men in organized society, for, as 
we have seen, the state manifests itself under the form of a social 
as well as a political organism and indeed is not without a psychical 
and a physical element. Although an autonomous science in the 
sense that it is not a mere discipline of some other science, it 
does not stand entirely unrelated to other sciences any more than 
the state stands isolated in the universe of phenomena. We can 
no more understand political science, as the science of the totality 
of state phenomena, without a knowledge of the allied sciences 
or disciplines, than we can comprehend biology without chemistry. 
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or mechanics without mathematics.1 It was well said by Paul 
Janet, an eminent French writer, that political science is “closely 
connected with political economy or the science of wealth; with 
law, either natural or positive, which occupies itself principally 
with the relations of citizens one to another; with history, which 
furnishes the facts of which it has need; with philosophy, and 
especially with morals, which gives to it a part of its principles.”* 
Other writers, like Jellinek, have treated geography, physical 
anthropology, ethnology, psychology and ethics as among the 
studies auxiliary to political science. Formerly there was a dis- 
position to exaggerate and emphasize to their common detriment 
the independence of each branch of knowledge, but the tendency 
of modern thought is to accentuate the relations instead of the 
differences. In this connection Sidgwick has aptly remarked that 
it is for the good of any department of knowledge or inquiry to 
understand as thoroughly as possible its relation to other sciences 
and to see clearly what elements of its reasonings it has to take 
from them and what in its turn it may claim to give them.t Poli- 
tical science must therefore regard the allied social sciences as 
“working partners” in the achievement of what is, in large measure, 
a common task. 


Relation to Sociology.—First of all, political science touches 
at many points sociology, which may be described as the funda- 
mental social science. The state is a sociological as well as a 
political phenomenon and during its early stages it is in fact, as 
Ratzenhofer pointed out, really more of a social than a political 
institution. As has been well said, the political is embedded in 
the social, and if political science remains distinct from’ sociology, 
it will be because the breadth of the field calls for the specialist, 
and not because there are any well-defined boundaries marking it 
off from sociology. While, however, the two sciences touch at 


*As to this, compare the views of Jellinek, “Recht des modernen Staates,” 
bk. I, ch. 4, tit. 1; also Von Mohl, “Geschichte und Litteratur des Staatswissen- 
schaften,” vol. I, p. I, and Zacharia, “Vierzig Bicher vom Staate,” vol. I, bks. 
VI-VIII, where the relations of political science to mechanics, statistics, and 
chemistry are discussed at length. ps 

* Art, “Politique,” in Block’s ‘Dictionnaire de la Politique,” vol. II, p. 576. 

Op. cit, pp. 72-120. p 

**Relation of Ethics to Sociology,” Int. Jour. of Ethics, vol. X, p. 8. 

"Ross, “Foundations of Sociology,” p. 22. For an illuminating discussion of 
the relations of sociology to other sciences, particularly to politics and economics, 
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many points, so that there are no natural boundaries between 
them, their spheres have been pretty definitely differentiated for 
purposes of scientific investigation. It is well, therefore, to re- 
cognize that the domains and the problems of the two sciences 
are by no means the same. 


In general, we may say that sociology is concerned with the 
scientific study of society viewed as an aggregate of individuals 
(the social aggregate) or, as has been said, it is the “science of 
men in their associated processes”; while political science deals 
with a particular portion of society viewed as an organized unit. 
Political science is concerned with men only when they have 
become organized as a state; for society which has not yet received 
the impress of political organization, political science is a datum. 
It has, therefore, a narrower and more restricted field, and begins 
much later with the life of mankind than does sociology. The 
study of the life and institutions of men prior to the establish- 
ment of the state, political science is content to leave to history 
and sociology. Political science is concerned with only one form 
of human association, the state; sociology deals with all forms of 
association. Political science assumes to start with that man_ is 
a political being; it does not attempt to explain, as sociology does, 
how and why he became a political animal.7 


In sociology the unit of investigation is the socius, that is, the 
individual viewed not merely as an animal and a conscious being, 
but also as a neighbour, a citizen, a co-worker, in short, a social 
creature.S In political science the unit of study is the state as 
distinct from the nation, the tribe, the clan, or the family, though 


see Small, American Journal of Sociology, July 1906, pp. 11-31. Giddings remarks 
that “the greatest step forward that political science has made in recent years has 
been the discovery that its province is not coextensive with the investigations of 
society, but that the lines of demarcation can be drawn.” “Principles of Socio- 
logy,” p. 35. 

ë Small, “General Sociology,” p. 7. 

‘Compare Barker, “Political Thought from Spencer to the Present Day,” 
. 159. 
F ê Compare Giddings, “Elements of Sociology,” p. 11; Small, American Journal 
of Sociology, January, 1900 ; Ward, Popular Science Monthly, June, 1902. Gum- 
plowicz, an Austrian economist and sociologist, maintained that the group instead 
of the individual is the unit of sociological investigation. He worked out an 
interesting sociological theory of the state which considers social groups instead of 
“free and equal” individuals as the constituent elements of the state. See his 
“Die sociologische Staatsidee,” p. 52; also his “Sociologie und Politik, pp. 53-58. 
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not unconnected with them; that is, its primary subject is a definite 
portion of society which manifests, in a comparatively high degree, 
a political self-consciousness and which has become organized 
politically. While their respective fields are largely separate and 
distinct, political science and sociology are mutually contributory, 
the one to the other. Sociology derives from political science 
knowledge of the facts regarding the organization and activities of 
the state, while political science derives in large measure from 
sociology its knowledge of the origin of political authority and 
the laws of social control.2 The political scientist therefore ought 
to be at the same time a sociologist, and vice versa.” 


Relation to History.—In the second. place, political science is 
closely related to history. It is, as Jellinek remarked, almost a 
commonplace to-day to affirm the necessity of historical study as a 
basis for a proper understanding of institutions, whether they be 
political, legal, or social.'! The political scientist should study 
not only the nature of political institutions, but how they have 
developed and to what extent they have fulfilled the purposes of 
their existence. History furnishes us in a great measure the 
materials for comparison and induction. This is especially true 
of political history, which concerns itself with the formation of 
states, their growth, and their decline. While history furnishes 
much of the data for political science, it is not true, as Freeman 
once declared, that history is past politics or that politics is present 
history. Not all of history is “past politics.” Much of it—like the 
history of art, of science, of inventions, discoveries, military cam- 
paigns, language, customs, dress, industries, religious controversies 
—has little, if any, relation to politics and affords no material for 
political investigation. On the other hand, not all political science 


u«a Compare Barnes, “Sociology and Political Theory,” p. 24, and Ellwood, 
Sociology in Its Psychological Aspects,” pp. 36-37. Barnes escerts that “the most 
significant thing about sociology and modern political theory is that most of the 
changes which have taken place in political theory in the last thirty years have 
been along the line of development suggested and marked out by sociology.” 
Some Contributions of Sociology to Modern Political Theory.” in Merriam, 
Barnes, and others, “History of Political Theories, Recent Times” (1924), p. 399. 

As to this, Professor Giddings remarks that “to teach the theory of the state 
to men who have not learned the first principles of sociology, is like teaching 
astronomy or thermodynamics to men who have not learned the Newtonian laws 
of motion,” “Principles of Sociology.” p- 37. 

Recht des modernen Staates,” p. 41. 
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is history. Much of it is of a purely philosophical and speculative 
character, and cannot therefore be assigned to the category of 
history. To fully comprehend political science in its fundamental 
relations, we must study it historically, and to interpret history in 
its true significance we must study that politically. As studies 
they are therefore mutually contributory and supplementary. 
“Politics are vulgar,” said Professor Seeley, “when not liberalized 
by history, and history fades into mere literature when it loses 
sight of its relation to politics.” “History without political 
science,” he said, “has no fruit; and political science without 
history has no root.”1? Separate them, says Burgess, and the one 
becomes a cripple, if not a corpse, the other a will-of-the-wisp.13 
Seeley conceived history to be the name of the residuum which 
is left when one group of facts after another has been taken pos- 
session of by some science. Ultimately, he said, a science will take 
possession of the residuum, and this science will be political science. 
Many of the facts of history, he pointed out, are no longer recorded 
in historical treaties, but have been appropriated by other sciences. 
Thus the facts of the past relating to meteorology, biology, hygiene, 
Surgery, and various other sciences and arts are recorded not in 
historical, but in scientific treatises. Physiology has taken posses- 
sion of a definite group of historical facts; pathology, of another; 
political economy is appropriating the facts of industry; jurispru- 
dence, of law; etc. If this process of appropriation continues, all 
the facts of history in the end will be swallowed up.l4 Already 
historians deal meagrely with the facts regarding the phenomena 


of the sciences and arts, contenting themselves with referring the 
reader to some special treatise for information. 


Relation to Economics.—With political economy,—or econo- 
mics, to use the more modern term,—political science js closely 
related; indeed, economics was classed as a branch of political science 
by some early economists. It was first called “political” economy 
by the Greeks, and was defined by them as the art of providing 


ae tion to Political Science,” p. 4. E : 

az Relation Of History to Political Science,” Annual Report American Histo- 
rical Association (1896), vol. I, p. 211. 

Op: cit. p. 12. -y a 

= For apl, Dugald Stewart, “Lectures on Political Economy,” vol. I, p. 24. 
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revenue for the state.16 Senior remarked that as late as the 
eighteenth century political economy was regarded as a “branch of 
statesmanship,” particularly by the physiocrats, and that those who 
assumed the name of political economists avowedly treated, not 
of wealth, but of government.'* His own conception of the scope 
of political economy was affected by this view, and he laid it 
down as a principle that this science involves a “consideration of 
the whole theory of morals, of government, and of civil and crimi- 
nal legislation.” 


Without quoting further from the earlier writers, it may be 
Stated that most of them conceived economics to be a branch of 
the general science of the state. Writers of the present day no 
longer hold to the earlier conception, yet there is no difference 
of opinion among them concerning the existence of a close rela- 
tionship of economics and politics as ancillary social sciences. 
Political and social life is obviously intermixed with, and the acti- 
Vities and even the forms of government are profoundly influenced 
by, economic conditions. Conversely, there is a distinct interaction 
Of politics upon economics. The production and distribution of 
Wealth are to some extent determined by the existing forms of 
government.18 The solution of many economic problems must 
Come through political action, while, on the other hand, some of 
the fundamental problems of government have their origin in 
€conomic conditions. Thus tariff laws and trade restrictive acts, 
8enerally, are favored or opposed largely on economic grounds 
and to a great extent the whole question of the relation between 
§0vernment and liberty is at bottom an economic problem. Some 
of the important questions of present-day politics—government 
Control of public utilities, the relation of the state to corporate 
enterprise, and its attitude toward the whole question of capital 
and labor—are at the same time fundamentally questions of 
economics ; indeed, the whole theory of government administra- 
tion is largely economic.19 The underlying principles of state 
Socialism are quite as much economic in character as political, 


y Seligman, “Principles of Economics,” p. 7. 
= Political Economy,” p. 1. £ 
ti Compare Seligman, “Principles of Economics,” p. 30; and Hadley, “Reta- 
ton „2f Politics and Economics,” Pubs. of Amer. Econ. Assoc. (1889). 
It is no doubt true, said Nicholson, that the system of government “operates 
As economic facts,” and that “economic history furnishes endless examples of 
injurious effects of bad government.” “Principles of Political Economy,” p. 13. 
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and in so far as it is put into practice the problems which it in- 
volves are largely economic.*° 


t 

Relation to Statisties.—The use of statistics has come to be one 
‘of the important instruments and sources of political investigation. 
Both Von Mohl and Holtzendorff in their day classed statistics 
as one of the “political sciences,’ and it is mentioned in the 
‘Century Dictionary as one of the “branches” of political science. 
Von Mohl described statistics as a means through which a picture 
of existing political and social conditions could be obtained,” 
while Holtzendorff pointed out that, in addition, they furnished 


a means by which an insight into the relations of political pheno- 


mena might be gained.** Statistics, it has been said, contribute 


to the study of political and social institutions somewhat as micros- 
copy contributes to pathology.2? They furnish quantitative mea- 
surements of social phenomena and of the results of government- 
al activities expressed in figures, and thus provide material for 
inductive studies—material without which the political investi- 
gator would often be helpless. Furthermore, as has been said, 
they are a means through which our attention is called to possible 
ielations of cause and effect and thus reveal the existence of a 
reign of law in the physical world.?4 


The manifestations of political and social, like those of 


a Munroe Smith, “The Scope of Political Science.” Pol. Sci. Quar., 
vol. I, p. 4. 

As to the part which economic factors have played in political theory, see 
Barnes, “Sociology and Political Theory,” pp. 67-70. This author calls attention 
to the fact that many of the great political writers, Plato, Aristotle, Hobbes 
Harrington, Locke, Montesquieu, and others in their treatises discussed i 
relations between economics and political science. 

” “Encyklopädie der Staatswissenschaften,” p. 745. 

2 “Principien der Politik,” p. 18. Compare also Amos (“Science of Politics,” 
p. 19), who asserted that the “study of statistics must be regarded as a most valu- 
able ally and an unmistakable proof of the scientific character of political studies.” 

* Gumplowicz, “Sociologie und Politik,” p. 40. 

** Mayo-Smith, “Statistics and Sociology,” pp. 13, 15. Compare also Merriam, 
“Politics and Numbers” in his “New Aspects of Politics,’ ch. 4. The Belgian 
statistician Quetelet (1796-1874) was the first investigator to make extensive use 
of statistics in the study of social phenomena. See his work, “Sur, Thomme et le 
développement de ses facultés” (1835). President Lowell, in his ‘Government of 
England” and his “Public Opinion and Popular Government, has shown how 
effective the use of statistics can be made in the analysis of voting in legislative 
bodies and of voting on measures submitted to popular vote. Compare also Fairlie, 
“Politics and Science,” Sci. Monthly, vol. XVIII, p. 28. President Lowell has 
‘taken occasion, however, to point out the necessity of carefulness in the use of 
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economic life, readily lend themselves to the statistical method; 
and when the results are properly measured, and carefully arranged 
and tabulated according .to scientific methods and criteria, they 
serve as a guide for administrative action, as a basis for legisla- 
tion, and as a means of testing the expediency or effectiveness of 
political policies. It is the practice of all modern governments 
to collect and preserve in systematic form statistics relating to 
political, social, and economic conditions. No government could 
legislate intelligently without the aid of statistical information con- 
cerning its trade, finance, military and economic resources, social 
conditions of the people, etc. Such evils as arise from the preva- 
lence of disease, vice, crime, illiteracy, vicious moral training, 
and unsanitary surroundings, must first be proceeded against 
Statistically, Moreover, statistics relative to births, marriages, 
deaths, and divorces, can often be made to serve an important 
Purpose in the formulation of new policies of political and social 
reform, 


Relation to Psychology.—In recent years the rapprochement 
between political science and psychology has become very marked, 
as shown by ‘the increasing frequency with which writers have 
attempted to explain certain classes of social phenomena and 
much of political life by recourse to the laws of psychology. “The 
‘pplication of the psychological clue to the riddles of human 
activity has indeed become the fashion of the day. If our fathers 


295 


thought biologically, we think psychologically."*> Comte in his 
day gave great weight to psychology as the basis of his theories 
ce Spencer relied upon it almost as much as he did upon biology. 
Toltzendorft enumerated Vélkerpsychologie as one of the disci- 
Bones of political science, and Bagehot in his “Physics and 
Olitics” (1873), attempted to explain the working of the English 


statistics. “Statistics, like veal pies,” he says, “are good if you know the person 
at made them, and are sure of the ingredients.” And he adds: “by themselves 
Ate are strangely likely to mislead, because unless the subject is understood in 
fal ae bearings, some element can easily be left out of account which wholly 
elie me Bee “The Physiology of Politics,” Amer. Pol. Sci. Review, 
-~ IV, p. 10. 
ec Rate “Political Thought from Spencer to the Present Day,” p. 148. Com- 
cane also Baldwin’s observation that the biological theory which formerly held so 
the Picuous a place in the methodology of political science 1s being displaced by 
an Porchologieal, “Psychology of Social Organization, Psychological Review, 
Dene se: 482. Giddings expresses the same opinion; “Democracy and im- 
ism” (1900), p. 29. “«Principien der Politik,” p. 19. 
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constitution in large measure upon psychological grounds. A 
French publicist, M. Boutmy, in two volumes dealing with the 
political psychology of the English and American people, pointed 
out the influence of psychological factors upon the character and 
working of English and American political institutions.27 Barker 
remarks that since the publication of Bagehot’s “Physics and 
Politics,” “political theorists have turned social psychologists, ””25 
This statement may or may not be accurate, but it is true that 
there has been a large output of literature in which it has been 


attempted to explain and interpret political and social phenomena 
through the laws of psychology. 


Among those who have made the most notable of such 
attempts may be mentioned Tarde,29 Durkheim, and LeBon?! in 
France; McDougall,32_ Trotter, and Wallas4 


in England; and 
Baldwin,’ Ellwood,®* and others in America. 


*““Essai d'une psychologie politique du peuple Anglais” (1901) and “Eléments 
d'une psychologie politique du peuple Américain” (1902). Bryce and Ratzel like. 
wise dwelt upon the political psychology of the American people. Bryce, “Ameri- 


can Commonwealth,” vol. II, pp. 284, 292 and Ratzel, “Politische Geographie der 
Vereinigten Staaten,” p. 625. 


# Op. cit. p. 149. 
> “Les lois de limitation” (1903), “L'opinion et la foule” (1901), and other 
works. 


* Barnes, “Durkheim’s Political Theory,” Pol. Sci. Quar. (1920), vol. XXXV, 
pp. 236 ff. 

“ “Lois psychologiques de l'évolution des peuples” (1899) and other works. 

=“The Group Mind” (1920) and “Social Psychology” (1914), 

= “Instincts of the Herd in Peace and War” (1919). 

““The Great Society” (1904); “Human Nature in Politics” (1908); and 
“Our Social Heritage” (1921). Barker (op. cit, p. 230) describes “The Great 
Society” as a treatise on “social psycho-therapeutics,” Wallas endeavors, in the 
light of social psychology, to diagnose the diseases of present-day representative 
government and to suggest the appropriate remedies. 

= “The Individual and Society ; or Psychology and Sociology” (1921) 

other works. 
- **Sociology in Its Psychological Aspects” (1912) and “The Psychology oł 
Human Society” (1925). Among other books which emphasize psychological 
factors may be mentioned Lippman, “Public Opinion” (1922); Follett, “The New 
State” (1918); Bentley, “The Process of Government” (1908); and MacIver, 
“Community” (1917). The literature of the subject is very large. The relation 
of psychology to political science and the contributions of the former to the latter 
are discussed in detail by Gehlke in a chapter entitled “Social Psychology and 
Political Theory” in Merriam, Barnes, and others, “Political Theories, Recent 
Times,” ch. 10; and by Barnes, “Sociology and Political Theory,” especially 
pp. 73 ff, where the ‘abundance of literature is cited. 
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“The social psychologist,” it has been said, “approaches the 
facts of group life on the assumption that these facts are facts of 
group consciousness, which it is his problem to describe and 
explain by means of the’ method which a natural science uses in 
order to describe and explain the facts of matter.” Accordingly, 
just as the psychologist regards himself as studying by means of 
the methods of natural science, a subject matter consisting in 
“states of consciousness as such,” so the social psychologist regards 
himself as studying, by means of the same method, a subject 
Matter consisting in states of group consciousness as such.87 Lord 
Bryce went so far as to say that “politics has its roots in psycho- 
logy, the study (in their actuality) of the mental habits and 
volitional proclivities of mankind.”3S 


If we consider the state apart from its concrete organization 
and its manifestations through its legally constituted agencies, we 
Shall see that it is essentially psychical rather than physical, 
Subjective rather than objective in character. Consequently, the 
course of state life is determined in large measure by psychic 
factors. Government to be stable and really popular must reflect 
and express the mental ideas and moral sentiments of those who 
are subject to its authority; in short, it must be in harmony with 
What LeBon calls the “mental constitution of the race. Psycho- 
logy, therefore, contains the key to the problem of the adaptation 
of particular forms of governments and laws to the character of 
the people. History in its great outlines, says LeBon, may be 
considered as the simple unfolding of the psychological concep- 
tons of the race, and this is especially true of political history. 
t would be easy to show that the basis of the present-day agitation 
for Many political reforms is to be found in mental attitudes 
Tather than in any real need for reform. The history of the past 


See also Kallen, “Political Science as Psychology,” Amer. Pol. Sci. Review, 
Mey, 1918 ; Ginsberg, “Psychology of Society” (1921); Rivers, “Psychology and 
Olitics” (1923); Pillsbury, “Psychology of Nationality and Internationalism” 
a 19): ch. 2; Ford, “The Natural History of the State” (1915), ch. 4; Gid- 
st 8S, 4 ‘Democracy and Imperialism” (1900), ch. 2 (“The Psychology ot 
ciety”); and Hobhouse, “Social Evolution and Political Theory” (1911). 
Barker, “Political Thought from Spencer to the Present Day,” p. 149. 
a Modern Democracies,” vol. I, p. 15. 
to Compare Ward, “Psychic Factors of Civilization” (1906), p. 299. 
Lois psychologiques de l'évolution des peuples,” p. 6 
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furnishes not a few examples of coups d'état, bouleversements, 
and revolutions that are explainable largely upon grounds of 
psychology.*t Again, if we should attempt to explain why certain 
forms of government have worked successfully among some races 
and failed among others, why certain races have manifested a high 
degree of political capacity while others have not, and why the 
largest degree of liberty has been a boon to some peoples and 
brought ruin to others, we should probably find the explanation 
in the facts of race psychology.4* 


Relation to Biology.—It has been asserted that the state has a 
natural as well as a political history, this being a corollary of the 
Darwinian theory of evolution. The state, according to this 
theory, is “a phase of development from associations formed among 
animals of a species included in the subject matter of natural 
history.”43 Others go further still and argue that the state, like 
the individual, is a product of evolution; in structure it is an 
organism having many of the characteristics of a biological orga- 
nism; and it grows, functions, and decays according to the natural 
laws which govern the growth and decay of organic bodies. Con- 
sequently biological laws are applicable to the study of the pheno- 
mena of the structure and life of the state. In short, political 
science is a biological science. 


Of those who have undertaken to explain the organization 
and life of the state in terms of biology, Herbert Spencer is one 
of the most conspicuous examples. He maintained that in struc- 
ture and formation the state bears a close analogy to biological 
organisms, that it possesses organs analogous to those of animals, 


* Compare Ellwood, “A Psychological ineory of Revolutions,” Amer, Jour, 
of Sociology, vol. XI, p. 49. f À 

“Recently psychology has come to play an important part in the army, in the 
courts of justice, and in the administration of government. — Compare Merriam, 
“New Aspects of Politics,” p. 76, and Gosnell, Some Practical Applications of 
Psychology to Politics,” Amer. Jour. of Sociology, vol. XXVIII, pp. 935 ff. 

“Ford, “The Natural History of the State” (1915). a work which undertakes 
to give a “detailed survey: of connections between biology and politics” and “to 
examine the foundations of political science from the naturalistic point of view 
established by the publication of Darwin’s ‘Origin of Species’ in 1859.” 

Huxley maintained that the state is an organism in the same sense that 
“communities of ants and bees” are. “The Individual in the Animal Kingdom,” 
pp. 50, 142. But he did not, like Spencer, maintain that society is an organism in 
the sense that an animal is. See his essays on “Administrative Nihilism” and 
“Government.” ; 
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and that many of the functions which they discharge are compar- 
able to those of animals.*t In short, he attempted to bring politi- 
cal science into connection with biology, though it cannot be said 
that he was successful, since the two proved to be unwilling yoke- 
fellows. Nevertheless his attempt and those of others after him 
have exercised a considerable influence on political theory. 


Relation to Geography.—Many writers have dwelt upon the 
influence of geographical conditions in particular and physical 
environment in general upon the character and the national life 
of peoples, and some have attempted to demonstrate that national 
policies and even the structure and functions of governments have 
been influenced in large measure by such conditions. The in- 
fluence of climate, topography, insularity, the character of the soil, 
the presence or absence of mountains, plains, rivers, and outlets 
upon the sea, has been emphasized by various political writers 
from Aristotle® to the present. Bodin in 1576 was the first 
Modern writer to occupy himself with the subject.*7 Rousseau 
Maintained that there is a relationship between the character of 
the climate and forms of government and asserted that warm 
climates are conducive to despotism, cold climates to barbarism, 
and moderate climates to a good polity.48 Montesquieu in 1748 
likewise dwelt at considerable length upon the influence of physi- 
cal environment upon social and political institutions, and 


s “See his “Principles of Sociology,” his “Synthetic Philosophy,” and especially 
his “Social Statics” and “Man versus the State.” 3 4 ‘ 

Compare Barker, op. cit, pp. 14, 131. Among American and English writers 
who haye attempted to apply the law of biology to the study of socal and political 
phenomena, may he mentioned Tenny, “Social Democracy and Population” 
(1902); Conklin, “Biology and Democracy” and the “Direction of Human 
Evolution” (1914): Bateson, “Biological Fact and the Structure of Society” 
(1916); Keller “Social Evolution” (1915); Denby, “Biological Foundations ol 
Society” (1924); and Hankins, article in Pol. Sci. Quar., vol, XXXVIII, pp. 388- 
412. The last-named author has attempted a synthesis of differential biology and 
Psychology with particular reference to the problem of the assumptions and policies 
of modern democracy. Tenny maintains that there is no incompatibility between 
lemocracy and the laws of biology. Conklin adopts the same view, maintaining 
that democracy does not require absolute equality in the biological sense, but only 
that the citizens shall be rated according to their merits. For the literature of 
the subject see Barnes, “Sociology and Political Theory,” pp. 61-62. 


“Politics” (Trans. b ett), bk. VII, ch. 6. 
“De EN ae 1. «The Social Contract,” bk. III, ch. 8._ 
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particularly upon liberty. Unlike Bodin, he laid less emphasis 
upon mere differences of latitude and longitude and more upon 
temperature, moisture, and the fertility of the soil. His conclu- 
sion was that mountainous regions and cold climates are conducive 
to slavery and despotism.*® 


Buckle in his “History of Civilization” (1849) 5° went to the 
extreme length of attributing to geographical influences the predo- 
minant cause of the character and institutions of peoples. Reject- 
ing what he called the “metaphysical dogma of free will” and the 
“theological dogma of predestined events,” he asserted that the 
actions of men, and therefore of societies, are determined by a 
reciprocal interaction between the mind and external phenomena. 
Specifically, he maintained that it is not the free will of man 
which determines the actions of individuals and societies, but 
rather the influence of physical environment, particularly climate, 
food, soil, and the “general aspects of nature.” Thus he attributed 
the differences between the character and institutions of Scandi- 
navia on the one hand, and those of Spain and Portugal on the 
other, to differences of physical environment and geographical con- 
ditions. Similarly, he accounted for the civilization of ancient 
Egypt by the fertility of the soil. It is believed that Buckle 
greatly exaggerated the influence of climate, food, and soil upon 


individual and national character,51 although he 


is not without 
defenders.52 


In more recent years a host of scholars have discussed and 
emphasized the influence of physical and geographical factors upon 
individual character and upon political institutions and govern- 
mental policies. Among these may be mentioned Bluntschli,53 


“©The Spirit of the Laws,” bks. XIV-XVI. 

Vol. 1, ch: 2. > 

*“ Compare Ripley, “The Races of Europe,” p. 1. f 

"Robertson, “Buckle and His Critics” (1895) | and Thomas, in Merriam, 
Barnes, and others, “Political Theories, Recent Times” (1924), P. 471. Hume, in 
his essay on “National Character” (Essays, vol. 1, P- 21), denied that climatic 
conditions affect in any considerable measure national character. I do not 
believe,” he said, “that man ever in his spirit or destiny owed any thanks to at- 
mosphere, food or climate.” Ratzel, in his “Anthropogeographie,” pp. 43-45, 
dae k the State,” bk. II, chs. 1-3 (Oxford translation, 1892). 
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Treitschke,°* Ritter,55 Ratzel,5® Reclus," McKinder,58 and Hun- 
tingdon.*® Other writers whose researches and writings have 
contributed to give “political geography” a standing among the 
sciences may be mentioned: Keltie,% Ripley,"! Geddes,®? Semple, 
Brunhes,** and J. Russell Smith. Many writers, especially the 
earlier ones such as Bodin, Rousseau, Montesquieu, and Buckle, 
undoubtedly exaggerated the influence of physical factors of 
climate, and more recent “political geographers” have not entirely 
avoided the same error.66 


Nevertheless when due allowance is made for exaggeration it 
remains undoubtedly true that geographical conditions have in- 
fluenced in considerable measure the determination of national 
policies and to some extent the character of political institutions.%? 
It is generally admitted, for example, that the geographical dis- 


“Politics,” vol. I, pp. 210-218. 
= See Gage, “Ritter’s Geographical Studies.” 
© “Anthropogeographie” (2nd ed., 1899 and 1921); “Die Politische Geog- 
taphie” (1898); “Der Staat und sein Boden” (1897); “Die Vereinigten Staaten 
von Nordamerika” (1878-80); and other works. 
= “Nouvelle géographie universelle” (19 vols., 1875-1884) and “L'homme et 
la terre” (6 vols., 1905-1908). 
meray pono Ideals and Reality, a Study in the Politics of Reconstruction” 
9 
_"“The Pulse of Asia” (1907); “World Power and Evolution” (1919); and 
Various other works. “Whatever the motive power of history may be,” says Hunt- 
Medon, “one of the chief factors in determining its course has been geography, 
and among geographic forces, changes of climate have been the most potent for 
both good and bad.” “Pulse of Asia,” p. 15. The views of these writers are sum- 
Marized by Thomas in Merriam, Barnes, and others, “Political Theories. Recent 
Sane. ch. 12, and by Brunhes in Barnes (editor), “History and Prospects of the 
Seial Sciences” (1925), ch. 2. 
«Applied Geography.” 
Q The Races of Europe” 
Harterly, Dec., 1895. a 
“Influence of Geographical Conditions on 
cal Journal, 1898. ee X 4 
eee American: History and Its Geographical Conditions. Freeman, in his 
Methods of Historical Study” (p. 57). and Bryce, in an article entitled ‘Relation 
s Geography to History” (Contemp. Review, vol. LXII), have emphasized the 
Portance of political geography in the study of history. 
“Géo i ine.” $ f 
ia E Ccomrapy 2 vols. (1922). See also George, ‘Relation of Geog- 
Ph 3 33 
y and History” (1907). there is a disposition among geographers to-day to 


As Duguit aptly remarks p ‘pI 
attribute all AA events to the influence of geographical conditions. “Souve- 


Taineté et liberté” (1922), p. 28. 


Compare B “Mod. Dems.,” 
6 ryce (“Mod. Dems., 4., 
Physical conditions and inherited institutions so & 


Ration as to give its government a distinctive chi 
C: P4 


and “Geography as a Sociological Study,” Pol. Sci. 


Social Development,” Geographi- 


» I, 166), who remarks that “in any country 
ffect the political development of 
aracter.”” 
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unity of ancient Greece prevented the development of political 
unity,°® that the mountainous and landlocked character of Switzer- 
land has influenced in some degree the history and institutions 
of that country,®® that the control of river mouths has affected 
the relations between various countries, etc. It might also be 
shown that the history of the Netherlands has been influenced in 
large measure by the peculiar geographical conditions of the 
country and the heroic struggle of her people with nature. It 
has been often asserted that the insularity of England has made 
it mecessary for that country to be a sea power and to enter into 
alliances with foreign countries.7! Similarly, German writers 
have frequently asserted that it was the geographical position of 
Germany, situated as she is in the center of Europe and without 
natural boundaries on several of her frontiers, which made it 
necessary that she should be a strong military power. This posi- 
tion, says Professor Hintze of the University of Berlin, “is the 
decisive factor in our political geography,” nor would “it be diff- 
cult to trace much of our peculiar political character to this same 


source.” And he adds: “Our historico-political destiny lies in our 
geographical position,’”’72 


It is hardly necessary to state that the industries and economic 


= Oman, “History of Greece,” ch. I. 
® Treitschke, “Politics,” p. 214, goes to the length of asserting that “the 
federal constitution of Switzerland is partly the result of the physical configuration 
of the country.” Shaler (“Nature and Man in American,” p. 156) attributes to the 
“geographical conditions which environ its folk” the fact that the Swiss have 
maintained their “local life undisturbed by the powerful states about it for more 
than a thousand years.” 
"So asserts Keltie, “Applied Geography,” p. 7. 
“For example, by MacKinder, “Democratic Ideals, a Study in the Politics 
of Reconstruction.” Compare also Shaler (“Nuture and Man in America,” pp, 153- 
159), who emphasized the importance of a “trifling geographical incident”—the 
existence of the English Channel—upon the history of England. “The independ- 
ent political development of England for the last thousand years,” he said, “has 
been in large part due to the measure of protection afforded by the British 
. Channel.” Compare also Treitschke (“Politics,” 1, pp. 212 ff.), who attributed 
much of the difference hetween ancient Athens and Sparta to the fact that the 
latter was a landlocked state while the former had access to the sea, „Treitschke 
emphasized also the importance of “variety of physical configuration.” of “geo- 
metric formation” (contiguity), of “sea boundaries,” of “good boundaries,” ete, 
(ibid., 215 ff.). eR ee tes Ie 
= “Germany and the World Powers” in Modern Germany in Relation to the 
Great War,” being an English translation by Whitelock of a collection of essays 
by German scholars, entitled “Deutschland und der Weltkrieg,” 1916. pp. 10, 13. 
See also Professor Troeltsch, ibid., p. 71, to the same effect. 
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pursuits of the people of a particular country are determined in 
large measure by the geographical situation and geological foun- 
dations and these in® turn predetermine in some degree the 
history of the country.** Professor Seligman goes to the length 
of asserting that the so-called Anglo-Saxon individualism is largely 
the product of climatic conditions.” The whole theory of indi- 
vidualism, he maintains, was a natural result of the economic, and 
at bottom, of the climatic conditions of a new environment.”74 


Relation to Ethnology, Ethnography, and Anthropology.— 
Recent researches by learned scholars in ethnology, ethnography, 
and anthropology have produced a large amount of knowledge which 
throws much light upon certain problems with which the political 
Scientist has to deal, such as the problems of origins, the character 
of primitive organization, and important questions relating to 
nationality. Ethnology, says Krauth-Fleming, investigates the 
organization and laws which depend upon the racial and physical 
differences of peoples, and seeks to deduce from them results and 
Principles of guidance in the important relations of social and 
National life. It is especially with the organization of new states 
and the consolidation or division of existing states that ethnologi- 
cal factors play an important rôle. “Ethnology,” says another lead- 
ing scholar in this field, “is the necessary basis of correct history 
and sound statesmanship. It offers to history a foundation on 
Natural law; it explains events by showing their dependence on the 
Physical Structure, the mental peculiarities, and the geographic 
Surroundings of the peoples engaged in them....To the states- 
man it offers those facts about the capacities and limitations of 
Peoples which should guide his dealings with them.” 


Ethnography, which bears somewhat the same relation to 
ethnology that geology does to geography, is regarded by some 
Writers as a discipline of political science. Similarly, anthropology, 


a 
7 Compare Ripley, “Races of Europe,” p. 4. 
nt Principles of Economics,” pp. 36-40. 
1 ek, 
Brinton, “Races and Peoples,” p. 300. Compare also Ratzel, “Politische 


Geographie,” i itik,” 
1e, P. vi; Ratzenhofer, “Wesen und Zweck der Politik,” vol. I, p. 37; 
the anus “The Scenes and Method of Politics’ (1927), pp. 189-196. As to 


Mer’ ntributions of ethnology and the literature relating thereto, see Hankins in 
triam, Barnes, and others, “Political Theories, Recent Times,” ch. 13. 
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in so far as it deals with the origin, classification, and relations of 
races likewise throws light upon certain of the problems with 
which the political scientist is concerned. < 


“The anthropological theories of political origins and the literature of the 
subject are reviewed by Goldenweiser in Merriam, Barnes, and others, op. cit, ch. 
I, and by the same author in Barnes (editor), “History and Prospects of the 
Socjal Sciences” (1925), ch. 5. See also Barnes, “Sociology and Political Theory,” 
pp. 57-59. 
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1. TERMINOLOGY AND DEFINITIONS 


The Term “State”.—Political science, as we have seen, deals 
With the phenomena of that highest of all human associations, the 
State.: The term employed by the Greeks which corresponds most 
nearly to the modern English term “state” was polis, meaning 


43 


44 THE NATURE OF THE STATE 


“city.” For them, the term was appropriate enough because their 
states were city-states, not territorial or country states such as 
most of those of modern times are. In short, as Seeley remarked, 
political science was for the Greeks largely municipal science. The 
Romans employed the term civitas, which connoted the same idea. 
But they also employed the phrases status rei publicae and res 
publica, which implied not merely the idea of citizenship of a 
city but the notion of the public welfare. The terms probably 
conveyed to the Roman mind of the fifth century after Christ a 
meaning very similar to our modern notion of a state. The early 
Teutons adopted only a part of the phrase, status, from which 
the modern word “state” was derived.t In early modern times the 
coming into use of such German words as Landtag, Landesgesetz, 
and Landesstaatsrecht indicated the new conception of the state 
as a territorial] rather than an urban commonwealth2 The word 
“state” (stato) appears to have been introduced into the modern 
literature of political science by Machiavelli, who in his famous 
book, “The Prince” (Il Principe, 1523) observed at the outset that 
“all the powers which have had and have authority over men are 
States (stati) and are either monarchies or republics.” In the 
course of the sixteenth and seventeenth centuries, the words state, 
état, Staat appeared in English, French, and German literature, 
although Bodin in 1576 preferred the term “republic” (république) 
as the title of the French edition of his famous treatise.4 


Various uses of the Term.—Etymologically the term is an 
abstract one which has reference to that which is fixed or estab- 
lished. Thus we speak of the “state” of a man’s health, of his 
mind, or of his economic condition. The etymological connota- 
tion does not therefore correspond to the meaning of the word as 
a term of political science. Unfortunately, like many other words 
of common usage in the literature of political science and law, it 
is used in various senses. ‘Thus it is often employed as a synonym 
of “nation”, “society,” “country,” “government,” etc. It is com- 
monly employed also to express the idea of the collective action of 


*Jenks, “Law and Politics in the Middle Ages” (1898), p. 71. Compare also 
Bluntschli, “Theory of the State,” p. 23, note il 

? Jellinek, “Recht des modernen Staates,” p. 125. 

* Chapter I. ag Se ] 

s Grotius, on the other hand, used the term civitas in his “De jure belli ac 
pacis” (1625), as Bodin did in the Latin edition of his work. 
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society as distinguished from individual action, as when we speak 
of “state” aid to education, “state” regulation of industry, etc. 
Again, in some countries having the federal system of government, 
such as the United States (and the German Empire of 1871-1918) ,5 
the term is used to designate both the federation as a whole and 
the component members constituting it. The effect of this dual 
use of the term is to introduce confusion into the terminology of 
political science and it sometimes leads to misconceptions in 
political thinking.6 It is regrettable that neither the English, 
nor the German, nor the French language contains a suitable 
term by which the component members of federal unions may 
be appropriately designated. They are not, strictly speaking, 
“states” nor yet are they mere provinces or administrative districts, 
at least not in the American, Canadian, or Australian federal 
unions, 


Likewise the use of the terms “state” and “government,” as if 
the two things were identical, has produced equal confusion and 
often misunderstanding. In fact they represent widely different 
concepts and upon the recognition of the distinction between them 
depends the true understanding of some of the most fundamental 
questions of political science. The state is the politically organized 
“person” or entity for the promotion of common ends and the 
Satisfaction of common needs, while the government is the collec- 
tive name for the agency, magistracy, or organization through 
which the will of the state is formulated, expressed, and realized. 
The government is an essential organ or agency of the state, but 
it is no more the state itself than the board of directors of a corpo- 
ration is itself the corporation.? In earlier times, it was not un- 


*In the new constitution of Germany (1919) the component members of the 
republic (Reich) are no longer designated as “states” (Staaten) but as “lands” 
(Lander), Rousseau, in his “Le contrat social” (bk. I, ch. 6), suggested the em- 
Dloyment of the term “state” when the commonwealth is conceived as passive 5 
the term “sovereign” when it is thought of as active ; and the term “power 
when it is compared with its equals. f a 

Burgess, in his “Political Science and Constitutional Law, dwells upon the 
Confusion and inaccuracy resulting from this dual use of the term “state”, and 
Seeks to avoid it himself by designating the individual members of federal unions 
as “commonwealths” and by restricting the use of the word “state” to the 
federation as a whole. Cf. also Woolsey, “Political Science.” vol. T, p. 141, and 
Jellinek, op. cit., p. 129. RSN 
. _ The term “government” is itself frequently used in different senses. Thus 
it is employed to designate the entire organization or system, legislative, executive, 
and judicial, through which the will of the state is formulated, expressed and 
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common to identify the ruling sovereign with the state, and the 
famous saying attributed to Louis XIV (L’état, c'est moi) has 
often. been quoted as an example of such identification. But if 
the government and state were identical, the death of the reigning 
sovereign or the overthrow of the government would necessarily 
interrupt, if not destroy, the continuity of the state life’ As a 
matter of fact changes of governmental organization do not affect 
the existence of the state. States possess the quality of perma- 
nence. Governments, on the contrary, are not immortal: they 
are constantly undergoing change as a result of revolution, or 
through legal processes, yet the state continues unimpaired and 
unaffected. Governments are mere “contrivances”, to use the 
language of Professor Seeley, through which the state manifests 
itself. They possess no sovereignty, no original unlimited autho- 
- rity, but only derivative power delegated by the state through 
- its constitution. To understand clearly, therefore, the nature of 
each and the relation of one to the other, we must avoid identify- 
ing them either in thought or in treatment. 


The term “state” is also frequently employed as a synonym 
for “society.” Thus is it said that society has a right to protect 
itself against crime, when it is the state that is meant. Society is 
the more general term meaning the people, viewed in their asso- 
ciated aspect, that is, an aggregation having common interests and 
united by what the sociologists term a “consciousness of kind,” 
whereas the state is a particular portion of society politically orga- 
nized for the protection and promotion of its common interests. 
The principal difference between society and the state, therefore, 
is that the latter necessarily implies political Organisation, while 


executed. It is also employed in a more restricted sense in countries having the 
parliamentary system to designate the cabinet or ministry. Thus in Great Britain 
one speaks of Lloyd George’s “government,” the defeat of the “government,” 
the Liberal “government,” etc. 

onan Jellinek, “Recht des modernen Staates,” p. 140. The Supreme 
Court of the United States in the case of Poindexter v. Greenhow (114 U.S. 270) 
thus distinguished between the state and the government: “In common speech 
and common apprehension they are usually regarded as identical ; and as, ordinari- 
ly, the acts of the government are the acts of the state (because within the limits 
of its delegation of power), the government of the state is generally confounded 
with the state itself, and often the former is meant when | the latter is mentioned. 
The state itself is an ideal person, intangible, invisible, immutable. The govern- 
ment is an agent, and within the sphere of the agency, a perfect representative ; 
but outside of that it is a lawless usurpation.” 


— 
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the former does not.® Spencer described the state as “society in 
its corporate capacity.’”10 


What Is the State ?—From a consideration of matters of termi- 
nology we come now to inquire what is the state. Definitions of 
the state are, as the German writer Schulze remarked, innumerable, 
almost every author having his own and scarcely any two being 
alike! Aristotle, the “father of political science” defined the state 
as “a union of families and villages having for its end a perfect and 
self-sufficing life, by which we mean a happy and honorable life.” 
If, he said, “all communities aim at some good, the state or politi- 
cal community, which is the highest of all and which embraces all 
the rest, aims, and in a greater degree than any other, at the 
highest good.”18 As a general statement of the primary object of 
the state it can hardly be improved upon. Cicero defined the 
State (respublica) as “a numerous society united by a common 
sense of right and a mutual participation in advantages.”"14 His 
definition commended itself to Grotius, who defined the state 
(civitas) somewhat similarly as “a perfect society of free men united 
for the sake of enjoying the advantages of right and the common 
utility,”15 and his definition in turn was adopted in substance by 
Vattel and Wheaton." Bodin, in 1576, defined the state 
(la république) as “an association of families and their common 


? Barker (op. cit, p. 67) remarks that society and the state have the same 
moral purpose. Consequently they “overlap, they blend, the borrow from one 
another. But roughly, we may say that the ‘area of the one is voluntary codpera- 
tion, its energy that of good will, its method that of elasticity ; while the area of 
the other is rather that of mechanical action, its energy, force, its method, rigidity.” 

aclver (“Community,” 1917, p. 5) says. “Wherever living beings enter into, or 
maintain, willed relations with one another, there society exists.” Again he points 
Out that the state exists within society and that it is not the form of society. “The 
odern State,” p. 5. A 

“Data of Ethics,” pp. 186, 221. Ford (“Natural History ‘of the State,’ 
P. 158) says “the state and society may be regarded as the same entity, in the one 
Case considered in its collective aspect, in the other in its distributive aspects.” 

1, Deutsches Staatsrecht,” bk. Taw: 

a Politics,” Jowett’s translation, p. 120. 

T Ibid., p. 25. 

a ‘De Republica,” bk. I, p. 25. 

a (De Jure Belli ac Pacis,” bk. I, Ch. 1, sec. 13. 

p “Droit des gens,” vol. I, sec. 1. AAT aS 

... , Elements of the Law of Nations,” ch. 2, sec. 2. But Cicero’s definition is 
criticized by Calvo, “Droit international.” vol. I, P. 168, and by Pradier-Fodéré, 
Traité de droit int. pub..” vol. I, p. 146. 
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possessions, governed by a supreme power and by reason.”38 
Thus, like Aristotle, he made the family rather than the indivi- 
dual the unit. 


Modern Definitions of the State.—Among the definitions given 
by modern authorities the following are among the most satis- 
factory. The English writer Holland defines a state as a “numerous 
assemblage of human beings, generally occupying a certain terri- 
tory, among whom the will of the majority or of an ascertainable 
class of persons is by the strength of such a majority or class made 
to prevail against any of their number who oppose it.”19 Hall, 
viewing the state primarily as a concept of international law, says, 
“The marks of an independent state are that the community con- 
stituting it is permanently established for a political end, that it 
possesses a defined territory, and that it is independent of external 
control.” 20 5 

Burgess defines it as a “particular portion of mankind viewed 
as an organized unit,”*1 which is substantially the same as the 
definition given by Bluntschli, who says, “The state is the politically 
organized people of a definite territory.”22 The United States 
Supreme Court in an early case defined a state as “a body of free 
persons united together for the common benefit, to enjoy peaceably 
what is their own, and to do justice to others.”23 More recently 
it has defined the state as “a political community of free citizens 
occupying a territory of defined boundaries, and organized under 
a government sanctioned and limited by a written constitution 
and established by the consent of the governed.”24 Esmein, re- 
garding it from the point of view of the jurist, defines the state 
as “the juridical personification of a nation.”*5 Duguit defines it 
uniquely as “a human society in which there exists a political 
differentiation, that is, a differentiation between the governed 
and the governors.”*6 Carré de Malberg defines the state con- 
cretely as “a community of men fixed on a territory which is their 
own and possessing an organization from which results, for the 


* “Six livres de ia république.” bk. I, ch. I. 

» “Elements of Jurisprudence” (6th ed.), p. 40. 

# “International Law” (3rd ed.), p. 18. 

“Political Science and Constitutional Law,” vol. I, p. 50. 

2 «Allgemeine Staatslehre,” vol. I, p. 24. E 

= Chiko y. Georgia, 2 Dall. 456. “Texas v. White, 7 Wall, 700. 
#2 “Droit constitutionnel,” p. 1. 

* “Traité de droit const.” (1911), vol. I, p. 22. 
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group envisaged in its relations with its members, a superior power 
of action, of command, and of coercion.”** 

Phillimore says a state for all purposes of international law 
is “a people permanently occupying a fixed territory, bound to- 
gether by common laws, habits, and customs into one body poli- 
tic, exercising through the medium of an organized government 
independent sovereignty and control over all persons and things 
within its boundaries, capable of making war and peace and of 
entering into all international relations with the communities of 
the globe.’28 


Conclusion.—If£ one more definition may be added to this long 
list I would say that the state, as a concept of political science 
and public law, is a community of persons more or less numerous 
permanently occupying a definite portion of territory, indepen- 
dent, or nearly so, of external control, and possessing an organiz- 
ed government to which the great body of inhabitants render 
habitual obedience. The essential constituent elements, politi- 
cal, physical, and spiritual, of the modern state are all brought 
out in this definition. They are: first, a group of persons asso- 
ciated together for common purposes; second, the occupation of 
a determinate portion of the earth’s surface which constitutes the 
home (or, as the Germans say, the Boden) of the population; 
third, independence of foreign control; and fourth, a common 
supreme authority or agency through which the collective will is 
expressed and enforced. 

Factors Determining Definitions: Points of View.—Naturally 
definitions of the state are colored by the opinions of their authors 
and are affected by the point of view from which the state is envi- 
Saged. Thus the sociologist, viewing it primarily as a social pheno- 
Menon, usually defines it differently from the way in which the 
Jurist, who regards it first of all as a juridical establishment, 
Usually defines it. Similarly, writers on international law in 
their definitions emphasize certain elements which the political 
Scientist ignores or minimizes. Finally, philosophical writers 
who think and write in abstract terms formulate their definitions 
accordingly. Such, for example, were the definitions of Hegel, 
who defined the state as “the incorporation of the objective 


“Théorie générale de letat” (1920), vol. I, p. 7. 
“International Law” (3rd el.), vol. I, p- 8l. 
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spirit”; as “the ethical spirit, the manifest, self-conscious, sub- 
stantial will of man, thinking and knowing itself and suiting its 
performance to its knowledge or to the proportion of its know- 
ledge”; as “the actualization of concrete freedom”: as “perfected 
rationality”; as “the realization of the moral idea,” etc.29 


The objection to such definitions is that they are, aside from 
their highly abstract character, based on a one-sided view of the 
state and afford little clue to its real character and mission. 


In attempting to define the state we should do well to remem- 
ber that it is at the same time both an abstract conception and a 
concrete organization. Abstractly considered, it is merely a juridi- 
cal person, a corporation, separate and distinct from the people 
who, with the territory which they occupy, constitute the physical 
state. On the other hand, the state concretely considered is the 
community, the territory which it occupies, and the organization 
through which it wills and acts. Thus viewed, the state is iden- 
tified with the physical elements which are said to constitute it.%0 
Some writers conceive it only from the first viewpoint; others, 


denying the personality theory, regard it only from the second 
point of view.31 


The Idea and the Concept of the State.—Political Philosophers 
have often discussed the “idea” and some have distinguished it 
from the “concept” of the state. The term “idea” as thus used 
connotes several meanings. Thus the state, when considered apart 
from its concrete physical existence, is sometimes referred to as an 
abstract “idea.” Again it is spoken of as existing in “idea” before 
it has acquired an objective form with an organization and institu- 
tions. Thus Hegel said the “idea” of the state has “immediate 
actuality in the individual state,”32 by which he apparently meant 
that it is merely a thing of philosophical speculation until it “takes 
flesh and blood” and becomes a working institution serving the 
needs of the community.*? Other writers, for the most part 


“See Morris, “Hegels Philosophy of History,” pp. 79 ff. 

” Carré de Malberg (“Théorie generale de etat,” vol. I, p. 8) criticizes this 
identification. Territory, population, and the organized machinery of government, 
he says, are only the conditions of the formation of the state ; i.e., the State is 
merely the resultant of these factors and should not itself be confused with them. 

“The personality theory is discussed more at length in ch. X (infra). 

= “Philosophy of History” (Eng. Trans. by Morris), p. 83. 

= “Compare Vaughan, “History of Political Philosophy” (1925), vol. II, p: 175. 
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Germans, distinguishing between the idea (Idee) and the concept 
(Begriff) of the state, employ the term Staaisidee to designate the 
ideally perfect state as distinguished from the imperfect actual 
state, that is, the state as a concept. Some of them appear to regard 
the ideally perfect state as a universal state. Thus Bluntschli 
said, “the concept of the state (Staatsbegriff) has to do with the 
natural and essential characteristics of actual states. ‘The idea of 
the state (Staatsidee) presents a picture, in the splendor imagin- 
ary perfection, of the state as not yet realized but to be striven 
for.” Burgess adopts this distinction between the “idea” and 
the “concept” of the state. He says: “The idea of the state is 
the state perfect and complete. The concept of the state is the 
State developing and approaching perfection. From the stand- 
point of the idea, the state is mankind viewed as an organized 
unit....From the standpoint of the concept, it is a particular 
portion of mankind viewed as an organized unit. From the stand- 
point of the idea the territorial basis of the state is the world, and 
the principle of unity is humanity. From the standpoint of the 
concept, again, the territorial basis of the state is a particular 
portion of the earth’s surface, and the principle of unity is that 
Particular phase of human nature and of human need, which at 
any particular stage in the development of that nature is pre- 
dominant and commanding. The former is the real state of the 
Perfect future. The latter is the real state of the past, the present, 
and the imperfect future.” The distinction is largely metaphysi- 
cal or philosophical and has little practical value. The view that 
the ideal state—“the state of the perfect future”—is the universal 
State, will, of course, find numerous combatants. 


The State as a Concept of International Law.—The state as often 
defined by writers on political science and constitutional law is 
Not necessarily a state in the sense in which the term is used in the 


literature of international law. Conversely, a state in the latter 


24 cer 


“ “Theory of the State,” p. 15. 
Organized mankind.” 5 
v Political Science and Constitutional Law, vol. I, p. 49. See also 
‘uloughby, “The Nature of the State” (1896), pp. 14-15, and “Fundamental 
ip cepts of Public Law” (1924), pp. 16-17. Hegel (op. cit, p. 82) likewise 
2Ppears to have regarded the “idea” of the state as the state universal—the state 
Progressively actualizing itself in the process of universal human history.” 


Elsewhere Bluntschli refers to the state as 
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sense may lack some of the attributes of a state as a concept of 
political science and constitutional law. Thus writers who do 
not consider sovereignty as an essential conctituent element of the 
state regard members of federal unions, protectorates, so-called 
vassal states under the suzerainty of other states, states under 
mandates, and autonomous dependencies like the British self- 
governing dominions, as states, although they are not fully such 
in the eye of international law. Likewise, there is a group of 
petty states such as San Marino and Liechtenstein which although 
sovereign and possessing the other marks of a state when judged 
by the criteria of political science, are not regarded as full inter- 
national persons. A state in the sense of international law must 
be a fully sovereign and independent community with a legal 
capacity to enter into international relations, and must possess the 
power and will to fulfil the obligations which international law 
requires of all members of the family of nations. Furthermore, 
it must have been recognized as such and thereby admitted to 
membership in the international community on a footing of 
equality with other states. A community therefore may possess all 
the marks of a state as usually defined in terms of political science, 
but until it has been received into the family of nations it is not 
a state according to international law. International law does not 
deny the existence of a state before it has been recognized, but it 
simply takes no notice of it. Thus the Ottoman Empire was not 
admitted to participate in the benefits of the European system of 
public law until 1856, while China and Japan were not recognized 
as full members of the international community until a still more 
recent date. Although Russia has long been a member, there is 
at present a disposition to treat her as being outside the circle 
because of the refusal of the Soviet government to recognize the 
validity of the international engagements and obligations entered 
into by the former governments of Russia.36 


Is the League of Nations a State ?—The recent establishment of 
a new international political entity known as the League of Nations 
has given rise to much discussion as to its exact juristic character. 


% As to the concept of the state as an international person see Oppenheim, 
“International Law” (3rd ed.), pp. 125-129 and 134-139; Cobbett, ‘Leading 
Cases on International Law” (3rd ed.), p. 47; Willoughby, ‘Fundamental 
Concepts of Public Law,” ch. 17; and Crane, “The State in Constitutional and 
International Law.” 
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Some of its friends have maintained that it is a state, at least in the 
sense of international law, that is, an international person, while 
some of its critics haye attacked it on the ground that it is a 
“super-state” elected over the individual states which compose its 
membership. It is a creation having executive, administrative, and 
quasi-legislative organs; it has brought about the establishment ot 
a court which may be regarded, in a sense at least, as the judicial 
organ of the League; it has a seat or capital, a treasury, a budget, 
it owns buildings and other property; it can probably sue in the 
courts and be sued, at least with its consent; it is said to have the 
right of legation, since in fact several members of the League have 
accredited permanent quasi-diplomatic representatives to it and 
Occasionally it sends temporary missions to other states; its repre- 
sentatives and officials by article 7 of the covenant are declared 
to be entitled to diplomatic privileges and immunities when 
engaged on the business of the League; it is said to exercise the 
right of sovereignty, for example, over the Saar basin and the 
territories under mandate; it exercises the power of intervention 
for the protection of minorities in certain states ; it exercises the 
power to declare war and make peace ; etc.57 


The League Not a State.—On the other hand, it is argued that 
the League cannot be properly regarded as an international person, 
or state, for the reason that it has no territory of its own over 
which it can exercise jurisdiction, no power to issue commands 
and enforce obedience, and if it had, it possesses no subjects to 
whom it could address such commands. As to the right of lega- 
tion attributed to it, it has been pointed out that it is at best only 
a very imperfect right, since the League has no legal capacity to 


League as an Diente pereon for a 
above-menti sons, be mentioned Oppenheim, Rev. de droit int. pub., 
d A 1919. P 337 5 Schiicking and Wehberg, “Die Satzung des Vélker- 
bunds,” pp. 61 ff: Rougier, gén. de droit int. pub., vol. XXXII, 1921, p. 200 ; 
Fauchille, Droit iit: pub., 1922, vol. I, pt. Ty pi 2153 Larnaude. La société des 
Nations,” 1920 : Kleintzes, “La société des nations et létat, 1921 ; Brunet, La 
Société des vanans et la France,” 1921. Compare Bourgeois, in Scelle, ‘La pacte 
es nations” (1919), pp. viii-x. Mr. E. A. Harriman, in a recent book “The Consti- 


tution at the Cross Roads” (1925), maintains not only that the League is “a 
Political society,” a “legal person” with some control over its members, but that 
Since these members are sovereign nations it is a ‘super-state. See also his note 
in the Amer. Pol. Sci. Rev., Jan. 1927, p- 137. This view is apparently approved’ 


by Dayid Jayne Hill, Amer. Jour. of Int. Law, April 1926, pp. 415 ff. 


" Among those who regard the 
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accord diplomatic privileges to persons accredited to it, nor to 
protect those to whom it is promised, nor any power to refuse to 
receive a particular person because he is persona non grata or for 
other reasons. Its right to declare war is nothing more than the 
right of the council to recommend to the members military action 
and if in their discretion they act upon the recommendation the 
war is carried on not by the League but by the participating 
members. Its alleged right of sovereignty over the Saar basin is 
not such in strict legal theory but merely the right of provisional 
government and trusteeship, the de jure sovereignty remaining 
in the German state. The situation is essentially the same in 
respect to the mandated territories, the sovereignty over them 
belonging either to the mandatory power or to the mandated 
state.*8 In either case the rôle of the League is merely that of 
supervision—the duty to see, so far as it can, that the mandatory 
power exercises its control in accordance with the terms of the 
mandate and for the benefit of the inhabitants. 


As to the right of intervention in behalf of racial, linguistic, 
or religious minorities, that is nothing more than the right to 
use good . offices and moral influence or to recommend military 
action by the members of the League. Finally, the alleged League 
protectorate over Danzig is not such in fact, and it is pointed 
out that the control of the foreign relations of the free city has 
been entrusted to Poland, who exercises it not on behalf of the 
League or even of the free city, but in the interest of Poland itself. 

For these reasons it is denied that the League is an inter- 
national person, that is, a state in the sense of international law.39 


= There is a difference of opinion as to this. See Q. Wright, “Sovereignty of 
the Mandates,” American Jour. of Int. Law, XVII, 1923, p. 698, 
editorial, ibid., 1924, pp. 306 ff., and the opinions there cited. 

® This view is maintained by Rolin, Rev. de droit int. et de lég. comp. 1920, 
p- 334; by Huber, Zeitschrift fir Völkerrecht, 1922, p. 11; and Makroski, Rev. 
gén. de droit int. pub., 1923, p. 215. See also Voorhees, Amer. Pol. Sci. Review, 
vol. XX (1926), p. 847. : 

The whole question is luminously discussed by P. E. Corbett in a chapter 
entitled “What is the League of Nations ?” in the British Year Book of Inter- 
national Law, 1924, pp. 119 ff. This author, while denying that the League 
possesses the right of legation, of war and peace, of sovereignty, of intervention, 
etc., nevertheless concludes that it is “a person in international law” and as such 
is “the subject of rights and duties distinct from those of its members” (p. 147). 


See also his 
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The better view is that the League is not a state, least of all a 
“super-state;” according to either political science or international 
law, but is rather an association of independent states and self- 
governing dominions established for the accomplishment of speci- 
fic objects. As such it approximates a state, in the sense of inter- 
national law, more nearly than any other international association 
in existence. In the course of time it may possibly develop into 
an association possessing the attributes of a full-fledged interna- 
tional person, though it is difficult to see how it can ever evolve 
into a state, as the term is ordinarily defined in political science 
and constitutional law, without its involving the destruction, in 
part at least, of the individual member states composing it. 


Is the Papacy a State ?—Prior to 1870 the Holy See was a 
State and the pope was a temporal sovereign, as well as the ecclesias- 
tical head of the Roman Catholic Church. In that year, however, 
the papal territories were secularized and incorporated in the new 
kingdom of Italy and thus the temporal sovereignty of the pope 
came to an end. Nevertheless, certain Catholic writers maintain- 
ed that the papacy was still a state, although they admitted that 
it lacked some of the characteristics of other states.*® They argued 
that although the papacy had lost its former territories it still 


Compare also Butler, “Sovereignty in the League of Nations,” ibid., 1920-21, 
Pp. 35 ff, where it is correctly denied that the League is a “super-state” or 
Possesses the power of sovereignty. In the same sense see Williams, “The Status 
of the League of Nations in International Law,” in Report of the International 
aw Association, 1925. The Supreme Court of the Union of South Africa in 
olding that the mandated territory of Southwest Africa is not a fully sovereign 


T independent state but is under the sovereignty of either the mandatory power, 
.1@ principal allied and associated powers, or the League, denied that the League 
reel international person, but maintained 


either Ke state” ven a distinct D 1 
that it fein seality, Yan association of state which, while retaining their own 
Sovereignty and status have agreed with one another to pursue a certain line of 
conduct in intamational affairs as laid down in the covenant and to coöperate in 
Certain matters of general concern. It functions through an assembly, a council, 
i 2 permanent secretariat, but none of these have any compulsory ERT „over 
fee individual states—it is not a state, it owns no territory. governs Po subjects, 
Md is not endowed with the attribute of sovereignty. Christian v. Rex, Cape 
mes, Dec. 1, 1923, 


s to the political and international status of the papacy in 1870-1929, see 


Fauchi SE, h 
‘ ille, op. ci pp. 727 fi., and the bibliography there reproduced. 
fe also Onsen oe rE 1 pp T, pp 181 f.; Bompard, “Le pape „€t le droit 

S gens” Bi apc aber Sauté et la conférence de la paix,” Rev. gén. 
de Toit a)i Goer we Soh ‘and the valuable article of M. Gidel, 
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possessed the Vatican with its grounds; that in its officials, 
employees, and guards it had subjects; that they were under the 
jurisdiction of the papacy alone; that the papacy had its own 
governmental organization and judicial court; that the pope was 
not subject to the king of Italy or any other temporal sovereign ; 
that he sent and received diplomatic representatives who were 
treated on an equal footing with other diplomatic representatives ; 
that he entered into agreements (concordats) with other states ; 


and that he was accorded (at least by Catholic powers) the honors 
of a temporal sovereign. 


The better opinion, however, is that while the papacy was 
treated somewhat as if it were an international person, it was not 
such in fact and that it was still less a state according to political 
science. It was not invited to send, plenipotentiaries to either of 
the two Hague Peace Conferences or to other international con- 
ferences later convoked. Moreover, the diplomatic representatives 
appointed by or accredited to the Vatican were charged only 
with interests of a religious character, and the concordats to which 
the papacy was a party dealt only with such matters. 

All doubt as to whether the papacy was a state was removed, 
however, in 1929 by the conclusion of a treaty by which Italy 
recognized the sovereignty, ownership, and exclusive jurisdiction 
of the Holy Se over the Vatican City, a small territory of 160 
acres inhabited by about 400 persons.4t Italy also recognized the 
right gf the Holy See to send and receive diplomatic representa- 
tives according to the general provisions of international law. 
By an express declaration, however, the Holy See announced its 
intention of remaining aloof from all temporal disputes between 
nations and refraining from participation in international con- 
gresses convoked for the settlement of such disputes, except upon 
special appeal from the contending parties. 


II. Tue STATE DISTINGUISHED FROM OTHER ASSOCIATIONS 
Nature and Kinds of Associations.—The state, as we have seen, 

is an association of human beings. It is not, however, the only 

“Quelques idées sur la cond. 


comp., vol. XVIII, pp. 589 ff. 
Texts in Current History, July, 1929, pp. 552 ff. 


int. de la papauté” Rev. de droit int. et de lég, 
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such association. Within the territorial limits of every highly 
civilized state are to be found an almost bewildering number of 
other associations, such as churches, labor unions, political parties, 
professional associations of various kinds, scientific bodies, learned 
societies, associations of public functionaries, and countless others. 
One of the striking facts of modern life, in fact, has been the ten- 
dency of men to unite themselves into group associations for the 
advancement of common social, scientific, religious, educational, 
political, economic, and other interests, with the result that to-day 
Society is a veritable network of such associations. The state is 
no longer a mere “sand heap of individuals, all equal and un- 
related, except to the state.” Some of these associations embrace 
within their membership a large proportion of the adult popula- 
tion of the state; many of them are international in scope, cutting 
across boundary lines and including in their membership persons 
of many countries.#? Large numbers of men (and women) are 
members of more than one such association. All of them are 
Organized ; many of them have treasuries and budgets, own pro- 
perty both real and personal, have statutes, by-laws, and rules of 
discipline, and exercise a certain control over their members. 
Many of them have charters of incorporation from the state and 
therefore possess what the lawyers call a juristic personality, but 
whether they have been thus recognized by the state or not, they 
have according to some writers a real, as contradistinguished from 
hypothetical or fictitious personality.*8 Some of them, such as 


*“Tmagine,” says M. Fouillée (“La science sociale contemporaine,” p. 13), “a 
Steat circle within which are lesser circles combining in a thousand ways to form 
the ‘most varied figures without overstepping the limits that inclose them : this is 
an image of the great association of the state and of the particular associations.” 

the “limits” here referred to mean territorial limits, this metaphor is, of course,’ 
false, since many associations are not circumscribed by state frontiers. Compare 
lacIver, “Community” (1917), p. 29. Speaking of these groups, Figgis 
(“Churches in the Modern State,” 1913, pp. 87-88) says: “All of these groups 
Or many of them) live a real life ; they act towards one another with a unity of 
will and mind as though they were single persons; they all need to be allowed 
ene freedom . they are all means by which the individual comes to 
(« “There has been much discussion as to the legal nature of such groups. Gierke 

Deutsches Genossenschaftsrecht,” (1868-81) was the first jurist to maintain that 
ace Possess a real personality independent of their formal recognition as juristic 
«Ons by the state. Professor Maitland of England adopted Gierke’s view. 
the ere seems to be,” he said, “a genus of which state and corporation are species ; 

Y seem to be permanently organized groups of men ; they seem to be group 
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religious, charitable, and educational bodies, are occupied with 
a E . 

interests in the advancement of which the state is itself concerned. 

Indeed, in some cases the state recognizes the fact that they are, in 

a sense, codperating partners with it in the pursuit of a common 

task and aids them by means of subventions from the public 

treasury. 


Differences between the State and Other Associations.—But 
while there are striking similarities between the state and many other 
human associations, there are fundamental differences which dis- 
tinguish them to their constitution, their functions, their power, 
and their ends. In the first place, membership in all such associa- 
tions is a purely voluntary matter and a member is free to with- 
draw whenever he elects to do so, whereas membership in the state 


is compulsory and the citizen can throw off his membership only 
by expatriation. 


In the second place, a man may belong to as many voluntary 
associations as he wishes, provided he can secure an election, but he 
cannot ordinarily be a recognized member of more than one state. 


units ; we seem to attribute acts and intents, 
these units.” He suggested that we are slave. 
endeavor to fix an immeasurable gulf betwee 
See his introduction to the translation of Gierke’s “Political Theories of the Middle 
Ages” (1900), especially p. ix; also his “Collected Papers,” vol. III, pp. 304 ff. 
Dr. J. N. Figgis, in a plea for the autonomy 6f the churches, likewise attributes the 
uality of “personality” to such groups or associations as the church, compos 
q y 1] S ? posed of 
men bound together for the promotion of common interests, This “personality,” 
he contends, is natural and is not derived from the fact that it has been formally 
conferred by the state. See his “Churches in the Modern State” (1913), ch. 2. 
Other writers who maintain a similar view are Barker, “Political Thought from 
Spencer to the Present Day,” pp. 175 ff, who asserts that such groups possess a 
“juristic,” if not a “real” personality, even before it has been recognized or con- 
ferred hy the state; Laski, “The Problem of Sovereignty” (1917), “Authority 
in the Modern State” (1919), and “Grammar of Politics’ (1925), especially 
ch. 7; MacIver, “The Modern State” (1926), pp. 165 ff.: Krabbe, “The Modern 
Idea of the State”; and Sabine and Shepard’s translation of the latter work (1922), 
pp. xi ff. See also the articles by Lindsay, “The State in Recent Political Theory” 
and Barker, “The Diseredited State,” Political Quarterly, no. 1 (1914) and no, V 
(1915); and Paul-Boncour, “Le fédéralisme économique” (1901), especially 
. 1 f. and 369 ff. Y : 
pp ea view is of course contrary to the traditional and still generally accepted 
vnan” theory according to which the “personality” of a group is derived 
fone tie sate ether by express conferment or tacit recognition. Compare in this 
ction the decision of the English court in the Osborne case to the effect that 
T AE A P : rights is a creation of statute law and 
d so far as it has corporate rig x A 
a trade union in £ Seat on f the decision maintained. As 
not a mere “natural formation” as the opponenioso . 
t the traditional view, see Maitland, op. cit, p. xxxi. 


rights and wrongs to these groups, to 
s to a theory of the jurists when we 
n the state and other groups of men. 
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In the third place, the association known as the state is con- 
fined within the circumscribed limits of a particular territory, 
whereas other associations are not territorially restricted but may, 
as stated above, extend beyond the political frontiers into foreign 
countries—indeed, they may extend over the entire world. 

in the fourth place, the purpose of a voluntary association is 
limited to the pursuit of one, or at most, a few particular interests, 
whereas the state is concerned with a great and ever-increasing 
variety of interests. In short, it is charged with the care of gene- 
ral rather than particular interests. * 

In the fifth place, many voluntary associations have only a 
temporary existence. They are formed for the accomplishment 
of particular ends and when these are achieved the association goes 
out of existence. Others disappear as a result of dissension or 
other causes. The state, on the other hand, is a permanent and 
enduring association, It is immortal; governments may come and 
80; the sovereignty may shift from one center to another, but the 
association continues forever. In this connection it may also be 
added that the state is a necessary association while the others are 
not. Men may and many do live without belonging to any one 
of the numerous voluntary associations, but they cannot live out- 
side the state. 

Finally, in the sixth place, and this is the most fundamental 
distinction of all, voluntary associations lack the legal power of 
Coercion—the supreme power to command and enforce obedience 
—in short, the power of sovereignty. They cannot enforce their 
decisions upon recalcitrant members or punish them for disobe- 
dience. At best they can only employ the pressure of social dis- 
approbation or expulsion. They cannot arrest, fine, imprison, or 
confiscate the goods of a statute-breaking member, whereas the 
State can do all this, and more, in case its commands are disobeyed 
or its authority defied. 

In this connection it is also important to remark that the 
legal right to form voluntary associations is not without limits. 
No civilized state would permit the formation or continued exis- 


t e Compare Fournitre, “L'individu, Passociation et Tétat,” ch. I. As Maclver 
(“The Modern State,” P. 179) points out, the peculiar function of the State— 
that which distinguishes it from other associations—is that it was created to 
®stablish and maintain order, a function which is neither claimed nor exercised 


Y other associations. 
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tence within its borders of an association for criminal or highly 
immoral purposes or one whose objects were contrary to the public 
policy of the state. Examples of such prohibitions have not been 
lacking, and instances in which associations have been dissolved 
by command of government have occurred in every state. 
Voluntary Associations Subject to the Control of the State.—All 
voluntary associations are subject to a certain control and 
tion on the part of the state, even the churches and 
bodies. Some of them, naturally, are subjected to a more stringent 
control than others, among other reasons, for the purpose of pro- 
tecting their members against the unlawful coercion of their 
governing bodies. In the United States we have seen the political 
parties, one of the most conspicuous examples of purely voluntary 
organizations, brought under strict state control, although for a 
century or more they were regarded as being entirely outside the 
sphere of state regulation. To-day their forms of organization, the 
dates of their primary elections, their expenditures, their methods 
of voting, and even the qualifications for party membership are 
all regulated by the law of the state. Summing up, we may say 
that the policy of the state toward voluntary associations may be 
one of absolute prohibition, toleration, recognition (by conferring 
upon them a corporate capacity) , regulation, or financial assistance. 
What the policy of the state ought to be in respect to voluntary 
associations cannot here be discussed. It is sufficient to say that 
from the standpoint of law they are subject to the ‘control of the 
state equally with individuals ; they can exist only with the consent 
of the state; and their activities may be regulated and controlled 


by it in the interest of and for the protection of the rights of the 
community. 


regula- 
religious 


So-called Pluralistic Theories.—The traditional doctrine of the 
unlimited and exclusive character of state sovereignty, and its 
corollary, the complete subjection to its authority of all other asso- 
ciations and groups within its territorial jurisdiction, has in recent 
years become an object of attack by a certain class of writers, known 
as “pluralists,” guild socialists, syndicalists and others. Briefly and 
generally stated, their argument is this: in consequence of the enor- 
mous multiplication of voluntary associations and groups for the 
promotion and care of industrial, political, and other interests, 


society has become more and more an aggregation of groups and 
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less and less an association of individuals. It is, we are told, no 
longer the old individualistic principle of man versus the state, 
but the group versus the state. The individual who belongs to 
one of these groups possesses a double allegiance and loyalty,— 
one to the state and one to the group of which he is a member,— 
and in case of conflict each may assert a superior claim to his 
allegiance. These groups, they argue, should be recognized as 
possessing distinct natural corporate personalities independent of 
any creative act on the part of the state. Many of them are engaged 
in the pursuit of interests identical with or Closely related to some 
of those which the state is pursuing. Indeed, the sum-total of 
their organized corporate action greatly exceeds that of the state,*" 
and it is denied that the state is necessarily a: more important 
association than some of the others found within its territorial 
limits.!7 The ‘state ought not, therefore, to be regarded as if it 
were the sole all-sufficing, indispensable association over and above 
the others and to which the latter are completely subject48 It is 
merely one of a number of associations, and has no superior claims 
to the individual’s allegiance; they are both, as Maitland said, 
Species of the same genus. The state, it is admitted, is in some 
respects an association sui generis, but its rôle should be rather 
that of an umpire for deciding conflicts between the other associa- 
tions than a common regulator of their particular affairs. A wide 
autonomy should, therefore, be recognized as an inherent natural 
right of all such associations. As Barker 4? and Laski 5° phrase it, 


_ ™See Barnes, “Sociology and Political Theory” (1924), p. 30, and the 
Opinions there cited. 
“Cole, “Self-Government in Industry” (1917), p. 120. 
s Tee ree ae is ESTA a pr existing alone in a cir 
t should n regarded as “a single unique y existing alone a 
cumambiant void” Cale "Social Theory” (1920), p. 81. Compare aiso Duguit 
CTLétat, les gouvernants et les agents,” 1903, pp- 133-134) , who approves the view, 
Which he says is also that of Gierke and Preuss, that the state is only one ace 
orm of the came nature as the others.” The sociologist: Durkheim holda onak 
Opinicn. See Barnes; “Durkheim’s Contributions to Political Theory, P le 
Quar., vol. XXV (1920), pp. 236 ff. See also Foliett. The New State (1918), 
Where it is argued that “pluralism is the most vital trend in political thought 
to-day” (p. 10), and that “the ignoring of the group by the state is retarding our 
Political development,” p. 152. This author, however, dees not go to the length 
Which come aE do, of proposing a division of the powers of sovereignty 
among the state and other groups. 
Op. cit, p. 181. 


50 ce 
Gran f Politics” (1925), ch. 7. 
(1917), aa is sni *sRoundations of Sovereignty an 


Pp. 239, 249, by the same author. 


See also “Problem of Sovereignty” 
d Other Essays” (1921), 
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“society should be federally” organized ; that is, the power of regu- 
lation as now asserted and exercised by the state should be, in 
large measure at least, surrendered and divided among the groups 
themselves, each being allowed to “legislate for itself within the 
ambit of the general level at which the society broadly aims.”®: 
The state should have no right to “decide producers’ questions or 
to exercise direct control over production.”52 In the matter of 
industry, there should be a division of function between the state, 
as the representative of the organized consumers, and the trade 
unions, representing the organized producers. The legislative 
power, so far as it relates to industry, should be exercised by two 
co-equal parliaments, facing each other, one representing the state, 
the other representing the producers, each being supreme within 


its sphere. This latter is the solution proposed by the Guild 
Socialists.5* 


The Pluralistic Theory Criticized.—The pluralistic conception 
necessarily involves a denial of the sovereignty of the state, and 
those who hold it declare that the theory of sovereignty should be 
abandoned, that in practice it has broken down, that it is 
Stition” or useless fiction, and no lon 
of modern life,54 etc. 


a “super- 
ger corresponds to the facts 


It will readily be admitted that voluntar 


y groups or associa- 
tions have come to play a rôle 


in the local and national life of 


" Laski, “Grammar,” p. 269. 

= Cole, op. cit, pp. 30, 32. 

"Cole, “Self-Government in Industry” (1917); Webb, “A Constitution tor 
the Socialist Commonwealth of Great Britain” (1920), especially pp. 100 ff. and 
115 ff., where the establishment of two parliaments, one “political,” the other 
“social,” is proposed ; Hobson, “National Guilds and the State” (1920); Penty, 
“Old Worlds for New” (1919); Taylor, “The Guild State” (1920); Belloc, 
“The Servile State” (1920); Russell, “Proposed Roads -to Freedom” (1919), 
pp. 82-84; Carpenter,- “Guild Socialism“ (1922). 

* So argue Laski, *““Grammar of Politics,” p, 271 ; Cole, “Self-Government in 
Industry,” p. 127 ; Barker, article cited ; Lindsay, article cited, p. 136 ; Krabbe, 
“Modern Idea of the State,” p. 35; and Duguit, “Droit constitutionnel? (1911), 
vol. I, pp. 49 ff. and 69 ff. See also the exposition by Coker, “The Attack upon 
State Sovereignty” in Merriam, Barnes, and others, “Political Theories, Recent 
Times” (1925), pp. 80 f., and his article, “The Technique of the Pluralistie 
State,” Amer. Pol. Sci. Review, XV, pp. 185 ff; Ellis, “Guild Socialism and 
Pluralism,” ibid., XVIII, pp. 584 ff, and Elliott, “Sovereign State or Sovereign 
Group,” ibid., XIX, pp. 475 fi. 
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civilized peoples such as was formerly unknown, that many of 
them are performing or endeavoring to perform, services of great 
public value to society, and that consequently they may well be 
encouraged and in some cases even aided by subventions from 
the state. Much might also be said in favour of a system of repre- 
sentation which should take them into account, But it is sub- 
mitted that any theory which seeks to place them on the same 
level with the state, which maintains that there is no essential 
difference between them and the state, which suggests that the 
individual may have two or more allegiances or loyalties, one to 
the state and one or more to the groups to which he is attached, 
and that the former is not necessarily superior to the latter; which 
would throw overboard the principle of the sovereignty of the 
State and parcel out its powers and functions between the state 
and a multitude of other associations, cannot stand the test of 
criticism. It would mean a return, in large measure, to the semi- 
anarchy of the Middle Ages, when sovereignty was divided among 
Various contending rulers or bodies: the church, the state, the 
feudal lords, clans, guilds, etc.” “The vision of a working-class 
Organization building up for itself an economic state,” says an 
able English writer, “governed by the workers, and for the workers, 
Within the political state, but virtually independent of the state 
for the regulation of economic life, is a dangerous fantasy.”° If 
the theory were put into practice it would, in all probability, lead to 
innumerable conflicts of jurisdiction ; the authority of the state, con- 
fronted as it would be by competing and rival associations, would 
shrivel up, and its power to maintain order and security would 
be materially impaired. The very recognition of the autonomy 
demanded by the “pluralists” for the other associations would only 
intensify the need of a superior power, such as the state, to protect 
Society against the consequences of the inevitable conflicts between 
them, as well as to protect their own members against the possible 


the theory explained above maintain that a 
is desirable. But as Barker remarks 
Great Medieval Thinkers” 1923, p. 28), 
the medieval state to the posi- 
medieval] state was so different 
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tyranny and oppression of their own governing bodies.*7 One of 
the most important services which the state renders, in fact, is 
keeping within proper limits the classes and struggles between 
competing groups, and performing the rôle of a sort of referee or 
umpire in adjusting or reconciling their conflicting interests.58 

Conclusion.—While it is possible to conceive a better organiza- 
tion, in some respects, of the state,” it is an exaggeration to say 
that the monastic sovereign state has become “discredited,” that 
experience has demonstrated its inadequacy and inadaptability to 
the conditions of modern life, and that it should be replaced by 
a pluralistic type.. The burden of proof is upon those who advo- 
cate the change and as yet they have not succeeded in discharging 
the obligation. 


III. THE ENDS OF THE STATE 


Is the State an End or a Means ?—From an examination of the 
nature of the state we pass naturally to a consideration of its 
objects, purposes, or ends. The conceptions which have prevailed 
in different ages and even among different writers in the same 
epoch in respect to this question have varied, although among 
those who admit the value and necessity of the state the variation 
of opinion has not been fundamental. The differences have con- 
sisted rather in the varying emphasis which authors have placed 
upon certain objects which the state was established to promote 
and the order of their importance. 

It has often been said of the ancients, and especially of the 
Greeks, that in their practice they proceeded on the principle that 
the state was an end in itself and not merely a means for the 
achievement of particular ends. In accordance with this concep- 
tion hardly any realm of human action was considered to be 


* Compare in this sense Barker, op. cit., p. 245 ; Coker in „Merriam, Barnes, 
and others, op. cit-, pp. 111 ff.; and Ellis, “The Pluralistic State,’ Amer. Pol. Sci. 
Review, vol. XIV (1920), pp. 404-405. ee 

s Eyen Figgis admits that “to prevent injustice between them [groups] and 
to secure their rights, a strong power above them is needed,” and that “it is largely 
to regulate such groups and to ate that tpe rag apne a the bounds of 
justi i e state exists’; op. RN thy h 
Mes a orittes ree oer, Follett, and Ellis have pointed out that the 
teachings ef the pluralists have not been without a certain value, portioner by 
emphasizing the increasing importance of social groupings, and the esirability 
of taking them more into account in the construction of a system of representative 


government. 
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sacred from the intrusion of the state. The notion that there 
could be individual interests distinct from the collective interests 
of society hardly existed at all.®® The life of the individual was 
regulated and his activities prescribed as if he were made for the 
state rather than it for him. The political philosophy of modern 
Germany has been criticized for being based on somewhat the 
same principle. In general, however, modern political science 
emphasizes the principle that the state is merely an institution or 
means by which certain objects are accomplished, and not an end 
in itself.®! 


Ends of the State Distinguished.—In considering the ends of the 
state we may distinguish between its general or fundamental ends 
and its particular ends. We may also distinguish between the 
ultimate ends and the immediate or proximate ends.*? The Ger- 
man writer Holtzendorff, in his “Principien der Politic,” distin- 
guished between the actual ends of the state and the ideal ends."* 
The actual ends, he said, are: first, the development of the 
national power ; second, the maintenance of justice and law; and, 


" Compare Laboulaye, “The Modern State”, p. 107. 

"Some modern political writers, however, regard the state as an end in itself. 
See, e.g., Ritchie, (“Principles of State Interference,” p. 102), who remarks that 
since the best line can be realized only in the state, the state is not mere means 
but an end in itself, Substantially the same opinion is expressed by Villey in his 

Role de l'état,” pp. 8-9, and by Hegel in his “Philosophie des Rechts.” Wil- 
loughby (“Nature of the State,” p. 317) remarks that whether the state is an end 
or a means depends on the viewpoint. From the purely individualistic viewpoint 
it is only a means, an jnstrumentality, or an expedient through which the highest 
Possible development of humanity is obtained. But if the state is considered as an 
institution distinct and apart from the citizens who compose it, it ìs. of course, 
e says, an end in itself. ; i 

Bluntschli thought both the ancient and the modern theories contained ele- 
Tents of truth and error, The state, he said, may be an end or a means, depending 
on the point of view from which it is regarded, just as a picture may be: that, is, 
a means by which the artist gains his livelihood, and at the same time the realiza- 
tion of his highest aim. In the same way the state is a means by which the 
individuals who compose it realize certain advantages and at the same time it 1s 
an end in itself. “Theory of the State,” pP: 05-307. 

"As to the distinction between the ideal and the real ends of the state, see 
Holtzendorff, “Principien der Politik,” ch. 7. and Bluntschli, op. cit. bk. V, 
ch. 2; on the distinction between the ends of the state in general and those of a 
Particular state, see Willoughby, op. cit.. P- 09 ; between the specific and general 
Purposes of the state, see Von Mohl, “Encyklopidie der Staatswissenschaften, 
P. 77, between the primary, ultimate, and secondary ends, see Burgess. “Political 


Science and Constitutional Law,” vol. I, P- 85. 
Chs. 7-8. 
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third, the promotion of the social progress and civilization of the 
people. In short, national power, justice, and the civilization of 
mankind, stated in the order of their importance, according to 
Holtzendorff are the actual ends of the state. The first mentioned 
is the primary end; the last, ultimate end. 

Bluntschli followed Holtzendorff in rejecting as too narrow 
and fruitless the “justice” theory (Theorie des Rechtszweckes) , 
which considers the end of the state to be merely the maintenance 
of justice among men; and similarly the “morality” theory 
(Theorie des Sittlichkeitszweckes) , propounded and advocated by 
Hegel, which regards the mission of the state tobe realization 
of the moral law. Bluntschli, like Holtzendorff, attached great 
importance to the “general welfare” theory (Theorie des Wohl- 
fahriszweckes), though he pointed out the difficulty arising from 
the Jack of an exact test for determining what constitutes the 
general welfare. He asserted that it had been the cloak for cover- 
ing many political sins and the justification for many arbitrary 
and despotic acts of the state.6> To say that the primary and 
fundamental purpose of the state is the furthering of the common 
welfare does not bring us very near to the solution, since it does 
not tell us what is the common welfare. It is very much like say- 
ing that the duty of the citizen is to keep to the path of virtue, 
without telling him what virtue is or where the way lies. 

Von Mohl, another famous German writer on political science, 
conceived the end of the state to be the promotion of the life 
purposes of the people (die Förderung der Lebenszweche des 
Volkes) °° Burgess, an American writer, advances the view that 
the purposes or ends of the state may be classified as primary, 
secondary, and ultimate. The ultimate end, which he considers 
first, is (following Holtzendorff and Bluntschli) the perfection of 
humanity, the civilization of the world, and (following Hegel) 
the establishment on earth of the reign of virtue and morality. 
The secondary end is the perfection of the principle of nationality 
in the state and the development of the national genius and the 
national life. The primary end is the establishment of a system 
of government and liberty. To state them in their historical 


“Ibid, ch. IT, “Die Harmonie der Staatszwecken.” 
“= “Theory of the State,” bk. V, ch. 4. r 
“ “Encyklopädie der Staatswissenschaften.” pp. 71, 76. 
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order, they are, he says: first, the organization of government and 
liberty, so as to give the highest possible power to the government 
consistent with the highest possible freedom in the individual ; 
to the end, secondly, that the national genius of the different states 
may be developed and perfected and made objective in customs, 
laws, and institutions; by which, finally, the world’s civilization 
may be surveyed upon all sides, mapped out, traversed, made 
known and realized.t? But here again we have what seems to be 
a confusion of ends with means. It is difficult to see for example, 
why the establishment of government should be considered as an 
end to be realized rather than the means through which ends are 
sought. 

Many other attempts have been made by political writers to 
formulate concisely the doctrine of the ends of the state. Locke, 
for example, stated that the end of government is “the good of 
mankind’’*s—“the noblest and briefest” statement of the purpose 
of government, said Huxley, that was ever formulated.®® But the 
good of mankind is something which is not absolutely fixed for all 
men, regardless of conditions and circumstances, and there is far 
from being any common agreement concerning its constituent 
elements. Professor Ritchie, in his “Principles of State Interfer- 
ence,” conceives the end of the state to be simply the realization 
of the best life by the individual. John Stuart Mill declared that 
the “proper end of the government is to reduce the wretched 
Wastes due to the neutralization of the best efforts and talents of 
men to the smallest possible amount by taking such measures as 
Shall cause the energies now spent by mankind in injuring one 
‘nother or in protecting themselves against injury, to be turned 
to the legitimate employment of the human faculties, that of com- 
Pelling the power of nature to be more and more subservient to 
the physical and moral good.’7° 

Conclusion.—The original, primary, and immediate end of the 
State is the maintenance of peace, order, security, and justice among 


% “Political Science and Constitutional Law,” vol. I, p. 89. 
3 “Two Treatises of Goyernuient sec. 229. 
~“ “Critiques a ldresses,” p. 23. , À 
1 “Political cae vol IL p. 603. Spinoza conceived the chief aim ot 
: er oe i iti RT 
the state to he the maintenance of liberty, “Theologico-Political Treatise” (Tr, by 
Elwes), p. 259. Professor Giddings conceives its fundamental ia to be “the 
maintenance of ition: zhi I] subjects may live, as Aristotle said, ‘a 
of conditions under which a j may | % t f 
Perfect and SESU NGNE THe ». “Descriptive and Historical Sociology,” p. 509. 
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the people who compose it. No state which fails to achieve these 
ends in a reasonable degree can justify its existence. Secondly, the 
state must look beyond the needs of the individual as such to the 
larger collective ends of society—the welfare of the group. It 
must care for the common interests and promote the national 
progress by doing for society the things which the common interests 
require, but which cannot be done at all, or done efficiently, by 
individuals acting singly or through voluntary associations. This 
is what Holtzendorff and Bluntschli must have meant when they 
said that one of the ends of the state is the development of the 
national capacities and the perfection of the national life. This 
may be called the secondary end of the state. Finally, the promo- 
tion of the civilization of mankind at large may be considered the 
ultimate and the highest end of the state. This is the mission-of- 
civilization theory (Theorie des Kulturzweckes des Staates) of 
the Germans, which was powerfully defended and advocated by 
Holtzendorff, Stein, Wagner, Bluntschli, and others. Thus the 
state has a triple end : first, its mission is the advancement of the 
good of the individual ; then it should seek to promote the collec- 
tive interests of individuals in the associated capacity; and 
finally it should aim at the furthering of the civilization and pro- 
gress of the world,71 


^ The proper functions of the state are discussed in more 


n detail in Chapter 
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I. POPULATION 
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is identical with its qualities; for example, a railroad and the 
corporation which owns and directs its operation. The state is 
composed, therefore, of both physical and metaphysical or spiritual 
elements. These elements are: (1) a group of human beings ; 
(2) a territory upon which they permanently reside; (3) internal 
sovereignty and independence of foreign control; and (4) a poli- 
tical organization or agency through which the collective will of 
the population is expressed and enforced.t In addition, the state 
possesses certain attributes or characteristics which can hardly be 
regarded as a constituent elements. Students of political science 
should avoid, however, confusing the state with its elements or 
with certain of them. The state is neither the people, nor the 
land upon which they reside, nor the government which formulates 
and executes the will of the state. Confusion of the state and 
the government, especially, is very common and it has been a 
frequent cause of misunderstanding and error.2 The physical 
element of population is manifestly an absolute necessity to the 
existence of a state. It is impossible to conceive of a state with- 
out people. Without them there could be no functionaries to 
govern and no subjects to be governed. 


The People Viewed as Citizens and Subjects of the State.— The 
population of the state must be envisaged from a double point of 
view : first, as citizens, that is, as members of the state and entitled 
to the privileges which flow therefrom; and, second, as the sub- 
jects of the power and action of the state, that is, as the persons 
to whom its commands and injunctions are addressed. Rousseau 
viewed the members of the state in a double capacity, that is, as 
“active” citizens participating in the formulation of the general 
will and, at the same time, as “subjects,” bound by the laws of 


the state.* 


1M. Duguit (“Droit constitutionnel”, 1911, vol. I, p. 48) enumerates six 

other elements of the State. Upon examination, however, they will be seen to be 
i s isti itions. 
less constituent elements than characteristics or condi 4 ; 

2 Compare Carré de Malberg, op. Cit., (1920), vol. I, p. 8. | Seidler (“Das 
juristische Kriterium des Staates” p. 59) identifies the state with its territory 
when he says “the state is the territory itself envisaged under the relation of its 
extent.” Compare in the same sense Fricker, “Vom Staatsgebiete,” p. 27. 

i 2 Compare in this sense Jellinek, “Recht des modernen Staates,” French trans- 
Jation, vol. II, p. 34. 
4%Soojal Contract.” bk. I, ch. 6. 


tik,” pp. 21-24. 


Compare also Waitz, “Grundziige der Poli- 
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In a certain sense the possession of the quality of citizen is 
not essential to membership in the state, since as a matter of fact 
there are to be found in every state certain classes of persons who, 
while not citizens, are accorded the protection of the state and 
enjoy its benefits. The possession of citizenship, however, is the 
normal condition of full membership, and in practice most states 
require it as a condition to the exercise of political privileges and 
even to the enjoyment of full civil rights.® 


Number of People Necessary to Form a State.—How numerous 
must be the population in order that it may be properly regarded 
as a state, when the other essential elements are present? Some 
early writers undertook to lay down certain general principles 
which should determine the number of people necessary to the 
existence of a state, and some even went to the length of suggest- 
ing the minimum and maximum number of inhabitants. Aristotle 
was clearly of the opinion that there ought to be a limit, and he 
laid down the general principle that the number should be neither 
too small nor too large; it should, he said, be large enough to be 
Self-sufficing and small enough to be well governed. Rousseau, 
likewise, considered the matter of numbers to be important. He 
asserted that a “political body” may be measured in two ways: 
by the extent of its territory and by the number of its people, and 
that there should be a “suitable relation” between the two. 

The territory, he said, should be sufficient in extent for the 
Maintenance of the population, and there should be as many in- 
habitants as the land could sustain. Apparently he also meant to 
assert that the population should not be in excess of the number 
Which the land was capable of supporting. He admitted, however, 
that it was impossible to express numerically a fixed.ratio between 
the ‘extent of territory and the number of inhabitants which it 
Should contain, owing to the differences of fertility of soil and the 
nature of the climate.’ Manifestly, it would be futile to attempt 


to lay down any precise rule 


as to the maximum or minimum 
Number of inhabitants of which a state should be composed. In 


zc Me ine Staatslehre,” P- il. 

Songas Bema, “Algom Spy; Laws, TST, Plato vere 
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fact, the populations of existing states range all the way from a 
few thousand, as in Monaco and San Marino, to hundreds of 
millions, as in Russia and China. About.all that can be said is 
that the population must be sufficient in number to maintain a 
state organization, and that it ought not to be greater than the 
territorial area and resources of the state are capable of supporting. 
Duguit maintains, what is perfectly obvious, that the population 
must be sufficient to make possible a differentiation between those 
who govern and those who are governed ;§ while Hauriou asserts 
what is equally obvious, that it must be sufficient to make possible 
a distinction between public and private affairs.? 


II. TERRITORY 


Necessity of Territory.—The second constituent physical element 
in the make-up of the state is the land or territory upon which the 
people who constitute the state permanently reside and within 
whose limits its power and activities are exercised. “As the state 
has its personal basis in the people,” said Bluntschli, “so it has its 
material basis in the land. The people do not become a state 
until they have acquired a territory.”19 In this respect the state 
differs from other human associations or organizations. The latter 
exist without regard to relations of place; their membership and 
activities may, in fact, embrace the entire world,11 whereas the 
state is a territorial association which embraces the population 
only of a particular and limited area. Moreover, there is no 
limit to the number of voluntary associations which may exist in 
a given territory, whereas only one state can exist on the same 
territory. The co-existence of two or more states on the sdme 
territory would, as Jellinek remarks, produce a continual state of 
war by reason of the conflicts of interests and of jurisdiction.12 


°Op. cit, p. 68. 

“Droit a ae Ne p. 7. Compare also Schulze, “Deutsches Staatsrecht” 
(vol. I, p. 16) and Bornhak, “Allgemeine Staatslehre” (p. 16), both of whom 
maintain that the population must exceed that of a single family ; that is, it must 
embrace at least a “circle” of families, 

* “Theory of the State,” p. 231. 

. The Handbook of International Organizations,” issued by the League of 
Nations in 1921, gives the names of seyeral hundred international associations, 
bureaus, committees, ete. 


* Op. cit, p. 19. 
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To this principle, however, there are several apparent excep- 
tions. The first is afforded by the situation known as condominium 
(a better term would be co-imperium), where two or more states 
exercise over the same territory a common sovereignty or jurisdic- 
tion. Examples are afforded by Austrian-Prussian condominium 
Over Schleswig-Holstein (1864-1868) ; that of Austria-Hungary 
over Bosnia and Herzegovina (1878-1908) ; the Anglo-Egyptian 
condominium over the Sudan; and that of Great Britain and 
France over the New Hebrides Islands, the last two being still in 
existence.18 Relationships of this kind have usually been estab- 
lished where there was an irreconcilable dispute as to which of the 
two states should have the territory. Generally they represent a 
Provisional arrangement and have not endured permanently. 

In the second place, in the case of federal unions, there is a 

CO-existence on the same territory of the federation and the com- 
ponent member-states. The latter, however, are not generally 
regarded as states, at least not in the full sense of the term; in 
any case, they are not sovereign states and therefore do not have 
the power to determine their own competence. Consequently 
the danger of conflict is reduced to a minimum. 
_ In the third place, as a result of the principle of extraterritorial 
Jurisdiction under which foreign diplomatic representatives remain 
Subject to the law of their own state and under which in a few 
Countries (China, for example) foreigners generally are permitted 
to be tried before the ministers, consuls, or courts of their own 
Country, we have an example of two or more states exercising 
Jurisdiction in the same territory. 

Finally, in the fourth place, in consequence of military 
Occupation by an enemy, a territory may be legally subject to the 
Sovereignty of one state and at the same time temporarily subject, 
in fact, to the authority of another state. But since it is the mili- 
tary occupant alone who actually gives commands in the territory, 
While the legal sovereign is for the time displaced, it is really not 
* case of the actual existence of jurisdiction by two states within the 
Same territory. Recent notable examples of such a situation 
Were afforded during the World War by the occupation of the 


13 Sh a 
As to tl li dominium see Oppenheim, “Inter- 
Nati, hese and other examples of con $ sapenne e 

penal Law” (3rd ed. 1920), vol. p. 308, and Fauchille, “Droit internationa? 
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blic” (991), vol. E E E 68h 
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territory of Belgium by Germany, and of Serbia and Montenegro 
by the allies of Germany. The government of Belgium, with the 
authorization of the French government, transported itself to 
France, installed itself at Havre, and there continued to exercise 
such of its powers as it was capable of exercising. Was this an 
example of a state without a territory? In legal theory the Belgian 
state continued to exist, although its government was in exile and 
the territory occupied by an enemy. Could it be said that Havre, 
and indeed all the Belgian camps and other places in England and 
France where the Belgian government functioned and exercised 
jurisdiction, constituted a part of the “territory” of Belgium, a 
sort of “ideal” territory so to speak? A Belgian military court 
sitting at Havre rendered a decision on July 21, 1918, adopting 
this view,!* but it was overruled by a decision of the Belgian Court 
of Cassation (Feb. 1, 1923), which held that the “territory” of 
Belgium must be understood in its ordinary sense and did not 
embrace all places everywhere, in which the sovereign rights of 
Belgium extended ; for example, the Belgian military camps which 
had been established in England and France, with the consent of 
their governments.1° 

The decision of the military court was contrary to the principle 
of exclusivité according to which a given territory can constitute 
the domain of but a single state. The notion that any place in 
which the authority of the state may be exercised, even if situated 
in a foreign country, constitutes a part of the territory of the 
state, if admitted, would lead to the impossible conclusion that 
the entire world constitutes the territory of each state, since there 
is hardly a part of it in which citizens of foreign states are not to 
be found and over whom their own state exercises the right of 
protection.1¢ 


Necessity of Territory Denied.—The early writers on political 
science do not appear to have expressly affirmed the necessity of 
territory as an element of the state, and it has been pointed out 


“Text of the decision in Travers, “Le droit pénal international” (1920), 
Ps wae 2DE decision in Clunet’s Journal de droit international, vol. LI, p. 249. 

1 Compare Fauchille, “Droit international public” Go), vol. r pt. ab p. - 
But compare the remarkable statement of President Coolidge in his address o 
Apri! 25, 1927 (New York Times, April 27) that “the person and branes t a 
citizen are a part of the general domain of the nation even when abroad. 
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that none of the definitions of the state prior to the nineteenth 
century mentioned territory as an essential element. To-day, 
however, nearly all writers on political science and international 
law consider territory to be essential, and their definitions of the 
state expressly embody the idea. There are, however, a few 
exceptions. Thus, W. E. Hall, one of the highest authorities on 
international law, said, “abstractly, there is no reason why even 
a wandering tribe or society should not feel itself bound as strin- 
gently as a settled community, by definite rules of conduct toward 
other communities,” although he admits that “the circumstances 
of modern civilization which associate land with sovereignty make 
the possession of a fixed territory a practical necessity.”!8 M. Duguit 
goes still further and asserts emphatically that “territory is not an 
indispensable element in the formation of a state.” The differen- 
tiation between the governed and those who govern, according 
to him, is what makes a state, and this differentiation can exist in 
a society which is not fixed on a determinate territory. “The dif 
ferentiation,” he says, “has its limits in a certain territory ; territory 
furnishes the material limit of the effective action of government, 
and only in this sense does it play a rôle in the constitution of 
modern states.” But he, too, admits that modern civilized societies 
are in fact fixed on definite territories.19 Practically, it is hard to 
see how a nomadic or migratory people unattached to a definite 
portion of land can constitute a state, at least according to the 
modern conception of the state. The Jews, before their settle- 
Ment in Palestine and after their dispersion, the German tribes 
during their wanderings after the break-up of the Roman Empire, 


¥ Jellinek, op. cit., p. 19. Jellinek remarks that Kluber in 1817 was the first 
Writer to define the state as a society of citizens “having a determinate territory. 
_ *Tnternational Law” (3rd. ed.), p. 20. Compare also Holland (in the defini- 
tion of the state quoted in Chapter HI above). ir i 

2 “Droit constitutionnel” (1911), vol. I, p. 94, In a later work, Souveraineté 
et liberté” (1922), p. 27, he declares that “incontestably the first element of the 
natural formation is territory.” As to denials of other writers see Rehm, “Staats- 
lehre,” p. 36. Czechoslovakia, after the recognition of the belligerency of the 
Czecho-Sloyak people by several powers in 1918, has been cited as an example of 
a state without territory, since the Czecho-Slovak territory was occupied by the 
enemy-and so far as there was any organization. it consisted of self-constituted 
Committees or juntas in other countries. It would, however, be stretching the con- 
ception of the state beyond reason to consider such an organization as a state. It 
constituted without doubt the nucleus of a state but it did not become a state until 
a government was established in the Czecho-Slovak territory. 
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the Boers of South Africa during their “trek” northward, may 
have had leaders and been subject to discipline and control, but 
they could hardly be said to have constituted a State. A people 
under such conditions may be a state in the making, but they do 
not become a state until their migration has ceased and they have 
established themselves permanently on a definite portion of terri- 
tory. The state, as the etymological meaning of the word implies, 
is associated with a fixed abode. 

It may be remarked in this connection that the territory of a 
state may be compact and contiguous in character or it may be 
divided and disconnected geographically, as in the case of states 
like Great Britain, which consists in part of colonies separated 
from parent state by seas and oceans. The territory of the 
German state to-day is divided into two parts, separated from 
each other by the Polish “corridor.” A state may also be in the 
anomalous position of an “enclave” (territorium clausum), that 
is, surrounded entirely by the territory of another state. Such 
is the situation of the petty republic of San Marino, which is 
entirely surrounded by Italian territory. Likewise parts of a 
State may be enclaves. Examples were numerous two centuries 
ago and they are not entirely lacking to-day. 

Territory as Jurisdictional Area.—The juridical importance of 
territory reveals itself, as Jellinek remarked, in a double aspect : 
first, in a negative manner by the fact that every other power 
than that of the state itself is excluded from exercising dominion 
in the territory without the authorization of the state; and second, 
in a positive aspect, by the fact that all persons and things within 
the territory are, in the absence of the state’s consent, subject to 
its own jurisdiction.2° As has already been said, the one element 
which distinguishes the state from all other groups or associations 
of men is that the state possesses sovereignty while the others do 
not, and the modern conception of Sovereignty is territorial and 
not personal. That is, the exercise of sovereignty is associated 
with territory and is confined to the territorial limits of the state 
exercising it, within which territory are included also, by a fiction 
of the law, ships possessing the nationality of the state even when 
actually outside those limits. It is quite true that in many 
countries, particularly those of continental Europe, where the 
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theory of personal jurisdiction prevails, the jurisdiction of the 
state is asserted over its citizens while abroad and they will be 
punished for crimes committed outside the territorial limits of 
the state, in case they return thereto and are apprehended. In 
this sense it might be said that the jurisdiction of every state in 
which this theory prevails extends over the entire globe. But it 
can be actually exercised only within the territorial limits of the 
state to which such citizens belong. They cannot be pursued, 
arrested, or punished outside those limits, nor can the laws of the 
state be enforced as regards other matters beyond the territorial 
frontier.21 

Territory is thus the indispensable spatial base upon which 
the state exercises its power of command and restraint. Unlike 
the population, however, the territory can hardly be considered, 
as some German writers have asserted,22 the object of the 
Sovereignty of the state, and consequently subject to what the 
French call un droit réel d’ordre politique distinct from the right 
of government exercised over persons. This doctrine was very pro- 
perly denied by Jellinek, who asserted that the state can exercise 
imperium, the power of government, over territory only through 
the intermediary of the individuals who live on it. The state can 
command only men, not territory. A thing, territory for example, 
can be subject to imperium only in so far as the state commands 
men to act on this thing. It is equally attacked by Duguit, 
Who asserts that sovereignty is the power to command and terri- 
tory cannot be commanded. “To speak of sovereignty or political 
Power over a territory,” he says, “is to employ a formula which 
contains a contradiction in itself.”°* 


The Patrimonial Theory.—It was one of the characteristics of 


the feudal theory of the state that sovereignty and ownership of 
the land over which it was exercised were identified. According 


to that theory, whoever had the right of government had the right 


™ Compare, as to this, Carré de Malberg. “Théorie générale de Vétat” (1920), 


KOUT o3: 

< For example, Gerber and Laband. 

af Op. cit., p. 24. 

“Op. cit., p. 97. Compare to the same © 


Who says it is better not to consider territory a 0 ! Z 
€ area within which it is exercised. It is rather a condition and a quality of this 


Dower than the object against which it is directed. See further on the subject 
thc “Lehrbuch des denteehien Staatsrechts” (6th ed.), p. 212, and the authors 
here cited. 


ffect Carré de Malberg (op. cit, p. 4), 
s an object of state power but rather 
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of ownership of the land and, indeed, of the people who occupied 
it. Imperium, in short, involved dominium. This theory pre- 
vailed even in the sixteenth, seventeenth, and eighteenth centuries, 
and was acted upon in practice. It was approved by Grotius, 
who said, “It may therefore happen that a king has authority 
over a people as a proprietary right, so that he can even alienate 


n25 


that territory to another.”?5 Louis XIV may never have pro- 
nounced the words attributed to him: “I am the state,” but they 
expressed, nevertheless, the dominant conception of his day.25 As 
a result of the theory, territories with their inhabitants were some- 
times sold, exchanged, acquired by marriage, or bequeathed by 
Kings as if they were nothing more than chattels according to 
private law.27 The theory involved a confusion of a concept of 
public law (the imperium of the Roman law) with that of private 
law (dominium), although the Romans did not identify them. 
Thus Seneca was often quoted as saying: “To kings belong power 
(potestas), to individuals, property (proprietas).” The theory 
received its death blow at the hands of the French Revolutionists, 
who proclaimed the doctrine of the sovereignty of the people, a 
doctrine with which the patrimonial conception of the state was 
irreconcilable.?8 Nevertheless the old idea was not without 


**To the same effect compare Bodin, “Six livres de 1 
Loyseau, “Traité des seignories” (1640); Lebret, De 
and Domat, “Le droit public” (1731). 

“Duguit, op. cit, vol. I, p. 47. Louis XIV, in fact, claimed the entire territory 
of France as royal domain of which he was the supreme suzerain with full power 
to dispose of all land, both secular and ecclesiastical. “Kings,” he said, “are 
absolute lords (seigneurs) and have naturally the full and free disposition of all 
lands (biens) which are possessed as well by the church as by the laity for use at 
all times for the general needs of their state.” Œuvres, II, 121. 

“Thackeray in his “Four Georges” relates that the Duke of Hanover sold 
to the seigniory of Venice 5700 of his subjects, of whom only 1400 ever saw their 
homes again. The proceeds of the sale were devoted to the Satisfaction of the 
Duke’s sensual pleasures. Thackeray concluded his denunciation of this detestable 
act by the remark that in the first half of the eighteenth century this was “going 
on over all Europe.” 

“Tn recognition of the new conception, the French changed the title of their 
king from Roi de France to Roi des Francais, The latter title implied that the 
king exercised the power of government over the French people, and negatived the 
idea implied in the former title that he had the right of ownership of the land and 
people. While Louis XVIII and Charles X insisted on taking the old title they 
did not of course maintain the patrimonial theory with which it was associated, 
See Bluntschli, “Theory of the State,” p. 245, and Esmein, “Droit constitutionnel” 
(1909), p. 2. As to the patrimonial conception, see also Jellinek, “Allegemeine 

Staatslehre” (1905), p. 157. 


a république” (1576); 
la souveraineté (1642) ; 
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influence upon the Vienna Congress (1815), whose disposition of 
peoples and territories was in line with the notion that they be- 
longed to the monarchs who governed them. To-day, however 
the patrimonial conception, like the divine right of kings, belongs 
to the dead and discarded political theories of the past.” The 
State has over the territory only the right of government, the 
right which the Romans called imperium, and not the right of 
ownership (dominium) ,8° exception, of course, being made in the 
case of land which constitutes the public domain strictly speaking. 
Over such land the state has both the right of government and of 
ownership. 


Restrictions Resulting from International Servitudes.—Although, 
as stated above, the normal condition of a state is that it has absolute 
and exclusive jurisdiction over all persons and things within its 
territorial limits, nevertheless all states through considerations of 
comity and mutual convenience have waived the exercise of their 
Jurisdiction over foreign sovereigns,’ diplomatic representatives, 
and foreign public vessels which may happen to be temporarily 
Within their territory or ports.31_ The supremacy of the state over 
its territory may be further restricted by the existence of what 
are known as international servitudes to which it has become 
Subject. Such a restriction exists where a foreign state has acquired 
by treaty, custom, or prescription, a permanent right to use the 
territory, ports, or waters of another state for certain purposes ; 
for example, the exercise of the right of fishery, the construction 
of telegraph lines, the laying of cables in territorial waters, the 
Construction of railways or railway tunnels, the right of passage 
for troops, the erection of customs houses, the maintenance of 
Post offices, the acquisition of coaling stations, the running of rail- 
Way trains across the territory etc. History affords numerous 


examples of such servitudes. 


à =In some of the native states of India, however, the patrimonial conception 
Still prevails, the land, in legal theory at least, being regarded as the property of 


e ruler. 
“Tt should of course be remarked, however, that the state possesses over 


Privately owned land the so-called right of eminent domain, that is, the right to 


©xpropriate it for public use when needed by the state. 4 
See the classic statement of Chief Justice Marshall in the case of the 


Schooner Exchange v. McFaddon (7 Cranch, 116). 
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The great majority of writers on international law approve 
the doctrine of international servitudes, although a few still reject 
it22 In view of the practice it would seem futile to deny it. It 
is true that the tribunal of arbitration in the North Allantic 
Fisheries Case (1910), while not absolutely condemning the 
doctrine, declared it to be “little suited to the principle of 
sovereignty which prevails in states under a system of constitutional 
government, and to the present international relations of states.” 
In this case, the government of the United States had contended 
that the privilege of fishing in certain waters of British North 
America and of curing and drying fish on the coasts thereof, granted 
by treaty (1818) , constituted an international servitude the effect 
of which, it further contended, was to impair the sovereignty of 
Great Britain to the extent of depriving the British and local 
governments of the right to regulate the exercise of the privilege 
of fishery thus granted. The tribunal in its decision interpreted 
a servitude in international law as involving the express grant by 
one state (the servient state) of a “sovereign right” to another 
state (the dominant state) to use the territory of the former for 
certain purposes; it asserted that the doctrine of servitudes, in 
the sense which the United States sought to attribute to it in this 
case, originated in “the peculiar and now obsolete conditions 
prevailing in the Holy Roman Empire, of which the domini terrae 
were not fully sovereign” and, as stated above, declared that it was 
not in harmony with the modern conception of territorial 
sovereignty. The tribunal did not deny the existence of inter- 
national servitudes or even condemn the doctrine, as has been 
erroneously stated by some authors. What it did deny was that 
the grant by Great Britain of the privilege of fishery on certain 
of its coasts and in certain of its waters was intended to be the 
grant of a “sovereign right” and what it affirmed was that a servi- 
tude in the sense of involving a diminution of the sovereignty of 
the servient state was no longer admissible.%* 


“For example, among others, Bulmerincq, Gareis, Jellinek, Von Liszt, Nys, 
and De Louter. 

“Text of the decision in Scott, “The Hague Court Reports” (1916), pp. 146 ff. 
See especially pp. 159-161. See also Lansing, “The North Atlantic Coast Fisheries 
Case,” xi, Columbia Law Review (1911), especially pp. 5 fŒ., where an extensive 
list of references to the literature will be found. Oppenheim (op. cit., I, 369), 
however, denies that a servitude inyolves the concession of a sovereign right, 
although he admits that the sovereignty of a state which grants a servitude to 
another state is “indeed thereby somewhat restricted.” M. Basdevant, on the con- 
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The commission of jurists appointed by the Council of the 
League of Nations (1920) to report on the Aland Islands contro- 
versy, likewise rejected the doctrine of international servitudes in 
so far as the doctrine implies restrictions upon the sovereignty of 
the servient state and declared that the existence of servitudes in 
this sense was not “generally admitted.** 

While there is an increasing preponderance of opinion in 
favor of the view that the doctrine of servitudes in the sense of 
implying the surrender of sovereign rights by the servient state 
over its territory, for the benefit of a foreign state, must be con~ 
demned as incompatible with the modern conception of territorial 
sovereignty, servitudes nevertheless continue to exist, and there 
can be no denial of the fact that they do involve restrictions upon 
the jurisdiction of the state which grants them, whether we call 
it sovereignty or something else. Recent examples of what, in 
effect at least, amounts to servitudes were the restrictions placed 
upon Germany and Austria by the treaties of peace in 1919 in 
favor of certain other states. Thus Poland was given the right 
of access to the free city of Danzig across German territory ; France 
Was given the right to erect certain works on the right bank of 
the Rhine, including also the right of passage thereover ; Czecho- 
Slovakia was allowed the use of certain free zones for customs 
Purposes in the ports of Hamburg and Stettin, for a period of 
99 years; also, the right to run trains over Austrian railroads 
and to have trunk telegraph and telephone lines for its exclusive 
Use across Austrian territory, and all countries at peace with 
Germany were given the right to use the Kiel Canal on an equal 


trary, thinks that the exercise of sovereign rights by the “dominant” state is essen- 
tial to the notion of a servitude. The right of fishery, he says, cannot be in the 
Nature of a servitude unless the beneficiary state has the right to regulate, itself, 
the exercise of the right of fishing. Rev. gén. de droit int. pub. (1912), p. 520. 
“Text of their report in Journal officiel de la société des nations, Supp. Spécial 
No. 3, Oct. 1920. See especially pp. 17 ff. See also the comments of M. Fernand 
© Visscher, “La question des isles d’Aaland,” Rev. de droit int. et de lég comp. 
21, especially pp. 249 ff, In the case of the Wimbledon decided by the Permanent 
Ourt of International Justice in 1923, the dissenting Judge, Professor Schiicking, 
Maintained that Art. 380 of the Treaty of Versailles, which opens the Kie! Canal to 
nations at peace with Germany, subjected the canal to an international servitude. 
e Court did not feel obliged, however, to express an opinion as to whether it 
Was such in the sense of imposing a restriction upon the sovereignty of Germany. 
= See especially articles 65, 66, 98, and 358 of the treaty of Versailles and 


“tticles 329.394 and 327 of the Austrian treaty of peace. 
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footing with Germans. On the other hand, Germany was given 
the right of communication by railway with the non-continuous 
parts of her territory in the east, across Polish territory. These 
and other like dispositions, whether they may be technically 
regarded as servitudes or not, necessarily involve restrictions upon 
the territorial supremacy of the states to which they apply. 


Theory of Territory as a Subjective Element of the State.— 
When we speak of territory as a constituent element of the state, we 
ordinarily have in mind the state in its concrete physical sense. 
Some German writers, however, who attribute to the state a juridi- 
cal personality, go to the length of maintaining that territory is 
even a constituent element of that personality. This subtle 
doctrine, known as the theory of territory as a subjective element 
of the state, is maintained and discussed at great length by 
Jellinek, but it is vigorously attacked by Duguit, who not only 
denies that the state has such a personality, but also maintains that 
even admitting that it has, the theory which regards territory as 
one of its elements leads to consequences which are absolutely 
unacceptable and which are contrary to the facts of international 
practice to-day, although he admits that it was the theory of the 
founders of modern French public law. One of the corollaries 
of the theory, he says, is the indivisibility and inalienability of the 
national territory, a doctrine which was affirmed by the French 
Reyolutionists in their constitution of 1791 and in several later 
constitutions. If territory is an element of the state-person, Duguit 
adds, it cannot be divided and ceded away without the extinction 
of the personality. But, in fact, a portion of French territory 
was alienated in 1871, and territory belonging to other states 
has frequently been alienated. The theory cannot therefore be 
reconciled with these undoubted historical facts.” 

While Duguit goes too far in arguing that the state does not 
possess a juridical personality, he is clearly correct in his view 


® On the subject of international servitudes in general, see Oppenheim, op. cit. 
(3rd ed.), vol. I, pp. 364-372, and Fauchille, op. cit., vol. I, pt. I (1920), pp. 676-684, 
See also the excellent articles of Basdevant and de Visscher cited above, an article 
by Staél-Holstein entitled “La doctrine des servitudes internationales in Scan- 
dinavie,” Rev. de droit int. et de lég comparée (1922), pp. 424 ff., a valuable article 
by McNair, Brit, Year Book of International Law (1925), pp. 111 ff., and the article 
by Lansing referred to above. 

36a“Allgemeine Staatslehre” (2nd ed., 1905), pp. 385 ff. 

"Op, cit. vol. I, pp. 94-96. 
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that territory cannot be properly regarded as a constituent ele- 
ment of the state’s personality. It would be as reasonable to 
maintain that a bank is one of the constituent elements of the 
corporate body which owns it and direct its affairs, Another 
distinguished French jurist, M. Carré de Malberg, however, 
appears to support the theory of Jellinek. “Territory,” he says, 
“is not an object which is situated outside the juridical state- 
person and over which this person would possess a power more 
or less comparable to rights which may belong to a private person 
over the property dependent upon his patrimony; but it is a 
constituent element of the state, that is to say, an element of its 
being (étre) and not of its having (avoir), an element, in conse- 
quence, even of its personality, and in this sense it appears as a 
component and integral part of this state-person, which, without 
it, would be inconceivable.”** 


What is Included in the Notion of “Territory”: (1) Subsoil 
and Marginal Sea.—When we speak of the ierritory of a state, it is to 
be understood as comprehending not merely the land domain over 
which the jurisdiction of the state extends, but also the rivers 
and lakes therein, a certain area of the sea which abuts upon its 
coast, in case there is one, and the air space above it. Thus the 
domain of the state is, or may be, terrestrial, fluvial, mari- 
time, and aérial.8® The terrestrial domain includes not only 
the surface of the land but also the subsoil extending downward 
to an indefinite depth. The power of the state over the subsoil 
assumes an importance for the construction of subterranean tele- 
raph or telephone lines and railway tunnels and for the exploita- 
tion of mineral resources underneath the earth’s surface.4® As to 
the extent of the area of the sea—the “territorial” or “marginal” 
Sea, as it is usually called—which is included within the territorial 
jurisdiction of the state, there is a difference of opinion and it has 


“Théorie générale de létat,” vol. I, p. 4, n. 1. Jellinek, however, endeavors 


to reconcile the theory with the historical facts by arguing that it is not territory 
which was ceded in the case mentioned, but rather the state’s imperium over the 
inhabitants of the territory. See the observations of Duguit, op. cit., p. 96, and 
arré de Malberg, op. cit, p. 5. Jellinek’s reasoning appears to be supported by 
Grotius, who said, “when a people is transferred from one sovereign to another, 
C is not the persons, but the right of governing them, which is transferred.” 
oker, “Readings in Political Philosophy,” p. 273. 
* Fauchille, “Droit international public” (1925). 
also adds a “polar” and a “glacial” domain. | i 
° Fauchille, op. cit, p. 99, and the authorities there cited. 


vol. I, pt. II, p. 3.. Fauchille 
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been a subject of prolific discussion.4t The need of agreement on 
the subject has been recognized by the League of Nations com- 
mittee of jurists on the codification of international law, which 
in 1925 placed the subject on its list of questions concerning which 
there is urgent need of international agreement.” The generally 
admitted rule is that the area of the territorial sea extends into 
the open sea for a distance of three miles measured from low-water 
mark. But many states have in fact exercised jurisdiction beyond 
this limit for the purpose of protecting their neutrality in time 
of war, for the enforcement of health, police, and revenue legis- 
lation, and for the protection of fisheries, coral reefs, and the 
Tike. The exercise of jurisdiction for these purposes has fre- 
quently been acquiesced in by other states but it has produced 
many conflicts and protests. The right of Norway, Sweden, 
Uruguay, and other states to extend their jurisdiction beyond the 
three-mile limit during the World War for the purpose of pro- 
tecting their neutrality was not recognized by Great Britain or 
Germany. There is, it must be admitted, an increasing sentiment 
in favor of an extension of the three-mile limit. Regarding the 
nature of the right of the state over the territorial sea—whether 


it is a right of sovereignty or a mere right of jurisdiction—there 
has been much discussion.*4 


(2) The Superincumbent Air Space.—In consequence of the 
recent development of aviation and radio-telegraphy, by which the 
aérial space is capable of being utilized for commercial navigation, 
for the transmission of wireless telegrams, and as a theater for the 
conduct of war, the nature and extent of the rights of subjacent 
states over the air space has assumed great importance. Concern- 
ing the nature and extent of these rights there has been much 
discussion by jurists and learned societies, a vast amount of litera- 


# Fauchille, op. cit., pp. 131 ff, and the numerous authorities there cited, 

“See the report of the subcommittee on territorial waters, in Amer. Jour. of 
Int. Law, Spec. Supp. July, 1926, pp. 63 ff., and its recommendations. 

“The history and present practice are discussed by Professor G, G. Wilson in 
his lectures before the Academy of International Law at the Hague in 1923. 
Recueil des Cours. Académie de Droit International (1923), pp. 127 ff. See also 
Fraser, “The Extent and Delimitation of Territorial Waters,” Cornell Law Quar- 
terly, vol. XI (1926), pp. 455 ff.; and Dickinson, “Jurisdiction at the Maritime 
Frontier,” Harv. Law Rev., vol. XL (1926), pp. 1 f. 

“Fauchille (op. cit., p. 147) suggests that it is a right neither of sovereignty 
nor of jurisdiction, but merely a right of conservation, But the exercise of the 
right of conservation necessarily involves the right of jurisdiction, if not sovereignty 
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ture on the subject has been produced, and various theories have 
been advanced and solutions proposed“? With the passing of 
time the view that the subjacent state should be admitted to have 
the full right of sovereignty over the air space above it came to 
prevail generally, and by the International Air Convention con- 
cluded at the Peace Conference in 1919 this right was affirmed. 
By article I of this convention the high contracting parties 
“recognize that every state has complete and exclusive sovereignty 
in the air space above its territory and territorial waters.” By 
article II, however, they undertake, in time of peace, to allow 
freedom of innocent passage above this territory, provided the 
conditions established by the convention are observed. The con- 
vention appears to have been ratified up to the present time by 
twenty-eight states, mostly European. Until it is generally ratified, 
the rule of sovereignty which it affirms cannot, therefore, be 
admitted to be a rule of international law. There is still much 
criticism of this solution of the question, since it is believed to 
concede too much to individual state control over the air space at 
the expense of the freedom of international navigation. As it 
Stands, any and every state is left free to prohibit internationai 
aérial navigation above its territory, for such reasons as it may 
deem sufficient, and if it allows the right of innocent passage it 
May prescribe the routes to be followed by aviators. Land-locked 
States, therefore, like Switzerland, Austria, Czechoslovakia, Bolivia, 
and others, may be deprived of access to the outside world through 
the air space, while those which are fortunate enough to have 
Outlets upon the sea may be compelled to follow sea routes, if 
their neighbours choose not to allow the right of innocent passage 


above their territories.*° 


Doctrine of Natural Boundaries and Sea Outlets—In connection 
With the discussion of the territory of the state much might be 
Said regarding the importance of boundaries, especially in respect 
Eo the weakness of artificial boundaries and the value of so-called 
‘natural’ frontiers. The contention has at times been put forward 
that every state has a right to a natural boundary in the sense of a 
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strategic frontier, in case one can be found, such as a river or g 
mountain range. While it has never been admitted in the sense 
that a state without such boundaries has a right to extend by 
forcible appropriation, if necessary, its frontiers at the expense of 
other states, the value of strategical frontiers has sometimes been 
taken into consideration by peace conferences in redrawing national 
boundaries. Thus, it was on considerations of this kind that 
the peace conferences at the close of the World War yielded to 
the demand of Italy and assigned to her the South Tyrol of 
Austria, inhabited almost entirely by a German population. 

It has likewise been contended that a land-locked state has a 
natural right to an outlet on the sea. This claim is based in part 
on the doubtful argument that since the free navigation of the 
high seas is a universally recognized right the people of a country 
which has no access to the sea should, in order to be able to avail 
itself of this right, be given one.#* The lack of such access was 
one of the standing grievances of Serbia prior to the World War. 
President Wilson, who apparently ‘sympathized with Serbia’s de- 
mand, declared in his address of January 18, 1918 (enunciating 
the “fourteen points”), that “Serbia must be assured access to the 
sea.” A like demand was made upon the peace conference by 
other peoples and their claims were, in some degree at least, 
recognized. Thus, Poland was given certain rights in the free 
city of Danzig to insure her an access to the seat8; Bulgaria was 
given an outlet on the Ægean Sea*®; by the internationalization 
of the river Elbe, Czechoslovakia was given access to the North 
Sea 50 ; Memel was detached from Germany and given to Lithuania, 
in order to insure to that state an outlet to the sea. There still 
remain, however, several states in Europe and one in South 
America which are without access to the sea. It would manifestly 
be a great advantage to them to have such an outlet, but it can 
hardly be said that it can be claimed as a right under international 
law. As Fauchille remarks, the theory of “obligatory access,” if 
admitted, would involve a remaking of the map of the world.5t 


“Compare Fauchille, op. cit., pp. 30 ff. 

* Treaty of Versailles. Art. 104. 

2 Treaty of Nenit art ER 

a sailles, Art. s ; 4 

= See nee also Dupuis, “La liberté des mers,” in the Journal 


de droit int. pub., vol. XLVI, p. 604. 
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_ Extent of Territorial Area Necessary.-—As in the case of popula- 
tion, no rule can be laid down as to the extent of territory necessary 
to form a state. As a matter of fact the existing states of the world 
vary in territorial area from a few square miles—the republics of 
San Marino and Monaco, for example®*—to vast empires covering 
millions of square miles, such as China, Great Britain with its 
colonies, Russia, and the United States. It would be absurd, 
therefore, as Bluntschli remarked, to attempt to lay down any 
rule as to the minimum or maximum area which a state must 
have.58 During medieval times the area of states was uniformly 
small. Until a comparatively recent date the number of states in 
Europe was more than four hundred. Nearly every seigniory, 
Many towns, and even religious establishments were, in appearance, 
at least, states during the Middle Ages. As late as the early nine- 
teenth century the territory now embraced within the limits of 
Germany was parceled out among the rulers of more than 300 
petty states. The present Italian state was equally a patchwork 
Of petty kingdoms, republics, and principalities. Other existing 
States were similarly divided. : 
In former times, theory as well as practice was in favor of the 
system of small states—die Kleinstaaterie, as the Germans call at. 
Plato drew an analogy between the stature of a well-formed man 
and the size of a normal state,54 and Aristotle appears to have 
favored states of moderate size. Even eighteenth-century writers 
On political science were generally hostile to the idea of large 
States. Rousseau, following Plato’s analogy, declared that just as 
Nature has set limits to the stature of a normal man, so it has 
€qually set limits to the size of a well-governed state. It ought 
Not, therefore, to be too vast in area to enable it to be well govern- 
ed nor too small to enable it to maintain itself single-handed. 
Administration, he said, becomes difficult at great distances as a 
Weight becomes heavier at the end of a long lever. Laws are 
€nforced with less vigor and celerity in remote and distant commu- 


= the former petty republic of Moresnet, 
which covered only about 1000 acres and 

It was under the joint tutelage and 
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nities, while the people feels less affection for a government so 
distantly removed that they rarely come in contact with it. ‘The 
more the social bond is extended, he asserted, the. more it is 
weakened, and he added: “in general, a small state is proportion- 
ally stronger than a large one.” He maintained further that there 
is a necessary relation between the size of the state and the form 
of Government best adapted to it. His conclusion was that 
monarchy is suited only to large states, aristocracy to states of 
moderate size, and democracy to small states.56 $ 
Montesquieu, like Rousseau, maintained that there is a rela- 
tion between the size of the state and the form of government best 
suited to it, and he laid down categorically the dogma that the 
republican form is best suited to states of small area, the monar- 
chial form to states of moderate area, and the despotic form to 
those of vast extent.57 
De Tocqueville, like Montesquieu, was also of the opinion 
that the republican system of government is unsuited to large 
States. “The history of the world,” he said, “offers no instance of 
a great nation retaining the form of a republican government for 
a long series of years. It may be advanced with confidence that 
the existence of a great republic will always be exposed to far 
greater dangers than that of a small one. . . . All the passions 
which are most fatal to republican institutions spread with an 
increasing territory, while the virtues which maintain their dignity 
do not augment in the same proportion,’’58 
John Stuart Mill, if one more opinion may be quoted, like 
Rousseau, emphasized the difficulty of governing states of vast area. 
“There is,” he said, “a limit to the extent of the country which can 
be advantageously governed or even whose government can be 
conveniently superintended from a single center. - There are 
vast countries so governed; but they, or at least their distant 
provinces, are in general deplorably ill-administered, and it 
only when the inhabitants are almost Savages that 
manage their affairs better separately.”59 
“Social Contract,” bk. II, chs, 6, 8. 
"The Spirit of the Laws” (1748), bk. VIII, chs. 16—20. 
® “Democracy in America” (trans. by Reeves), vol. I, p. 170. De Tocqueville 
added that “it may be asserted as a general proposition that nothing is more 
opposed to the well-being and freedom of man than vast empires... . If none but 


small nations existed, mankind would be more happy and more free.” Ibid., p. 171, 
© “Representative Government,” ch. 17. 
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As to the alleged non-adaptability of the republican form of 
government to large states, it may be sufficient to quote the remark 
of a well-known English scholar that “the foundation of the United 
States of America . . . proved that a great modern state could adopt 
the republican form.”60 The success with which Great Britain 
has governed a vast empire is an equal refutation of the theory 
that large states cannot be well-governed. The contrary opinions 
quoted above were, for the most part, advanced in an age when 
railroads, telegraphs, and far-sailing steamships were non-existent 
and when, consequently, communication by governments, with 
their distant territories and peoples was slow and difficult. ‘The 
principles of decentralization, federalism, and local self-govern- 
ment were also largely unknown at the time. The introduction 
of rapid means of communication in the nineteenth century and 
the development of the principles of federalism and autonomy in 
Sovernment have greatly simplified the task of governing large 
States. Under the circumstances the former skepticism regard- 
ing the possibility of governing successfully such states was natural 
and in great measure well founded.*! 


The Value of Small States Denied.—The disregard by Germany 
of the rights of certain small states during the World War and the 
Making known to the English-speaking world of the somewhat 
contemptuous attacks of Treitschke and other German writers 
“pon small states generally, provoked widespread discussion of 
the relative value of large and petty states as agencies for the 
advancement of civilization. Treitschke in his work on “Politics” 
(Politik) , published some years before the war, declared that large 
States are “the nobler type.” Emphasizing again and again that 
‘the state is power,” the lack of which is “a sin against the Holy 


S Fisher, “The Republican Tradition in Europe” (1911), p. 67. 

In the debates on the Constitution of the United States, in 1788, the argument 
Was advanced that the territorial extent of the union was “too vast and too difer- 
ently circumstanced to make a general government possible.” See “the Federa- 
list,” No. 1, Madison answered the objection that a republican government must 
’© confined to a small district by pointing out that the objection was due to a con- 
"sion of republican government with democracy. Federalist, No. 14. Jefferson 
Mote, in 1801, of the triumph of the Democratic party : “It furnishes a new proof 
of the falsehood of Montesquieu’s doctrine that a republic can be preserved only 
an a small territory. Had our territory been only a third of what it is, we were 
ioe . Ford’s edition of The Federalist, p. 50. But, says Ford, time would 
fears Justified the predictions of the objectors but for the changed conditions 
rought by the railroad and telegraph. Ibid., p. 6, note 1. 
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Ghost,” he said, “it is manifest that it is only the state that is really 
powerful that corresponds to our idea. The idea of the small 
state, he said, is ridiculous on account of its weakness, which in 
itself is reprehensible because it masquerades as strength. In 
small states, “that ruling spirit is hatched which judges the state by 
the taxes it levies’; and a materialism is generated which has a 
deleterious effect upon the citizens. Furthermore, small states are 
“totally lacking in that capacity for justice which characterizes 
their greater neighbors,” and what is of even more importance, 
they “cannot wage war with any prospect of success.” The econo- 
mic superiority of large states, he added, is patent; they can over- 
come economic crises more easily; the outlook of their citizens 
upon the world is freer and larger; culture matures more readily 
in them than in the narrow limits of a small state; art and science 
flourish more abundantly in them; and only in large states “can 
there be developed that genuine national pride which is the sign 
of the moral efficiency of a nation.” Large states “are more adapt- 
ed than small ones to promote the development of intellectual 
culture.’’62 
Although there is some truth in Treitschke’s evaluation of 
small states, there is much exaggeration, and the somewhat sneer- 
ing manner in which he referred to them provoked vigorous 
criticism from many quarters. Before Treitschke, a great English 
historian, Lord Acton, had expressed (1862) an unfavorable 
opinion of the value of small states as instrumentalities for the 
promotion of civilization, but his criticism was less violent and 
better reasoned. Among other things he said :68 “Their tendency 
is to isolate and shut off their inhabitants, to narrow the horizon 
of their views, and to dwarf in some degree the proportions of their 
ideas. Public opinion cannot maintain its liberty and purity in 
such small dimensions, and the currents that come from larger 
communities sweep over a contracted territory. . . . These States, 
like the minuter communities of the Middle Ages, serve a purpose, 
by constituting partitions and securities of self-government in the 
larger states; but they are impediments to the progress of society, 
which depends on the mixture of races under the same govern- 
ments.” More recently still the German writer Ratzel, in his 
See his “Politics” (English translation by Dugdale and Torben de Bille), 


vol. I, especially p. 32-41. 
= “History of Freedom and Other Essays,” p. 295. 
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“Politische Geographie” (2nd ed., 1903), condemned small states 
on the ground that they were contrary to scientific laws, particu- 
larly the law of evolution, and that in consequence they were 
doomed to disappear in the struggle with more powerful states 
which would ultimately absorb them. History showed, he argued, 
that states in their evolution pass through three stages : first, that 
of the village-state (Dorfstaat) ; second, the city-state (Stadtstaat) ; 
and third, the country-state (Landstaat) . As the first two in turn 
had disappeared, so the petty states of the third class which still 
exist as abnormal survivals would disappear in turn. 

It must be admitted that large states do possess advantages 
over small ones. Their resources for maintaining the national 
existence according to a high standard, for promoting the material 
forms of civilization, and for defence against attack, are likely to 
be much greater than those of small states. . 

It is also true, as Acton and Treitschke pointed out, that the 
range of vision, the outlook of the citizen, and the national pride 
which comes from membership in a powerful state are not without 
moral and cultural value. Finally, the existence of a multiplicity 
of small states on a given continent intensifies the difficulty of 
maintaining the general peace. “Other things being equal, the 
fewer sovereign bodies there are entering into direct relations with 
each other, the less complicated those relations and the issues 
between the states will be, the less likelihood there will be of in- 
calculable disturbing factors hampering the cause of peace, and 
the greater will be the possibility of establishing the rule of law.” 
Opinion is by no means lacking in support of the view that the 
recent multiplication of petty states in Europe will have the effect 
of increasing international conflicts and perhaps of international 
Wars, although it has undoubtedly diminished the possibility of 
Internal dissension by giving satisfaction to the political aspirations 


of the discontented nationalities. 


* Greenwood, “The Nature of Nationality,” The Political Quarterly, Feb. 1915, 


P 92.. Compare also an article entitled “Nationalism and Liberty,” in the Round 
able, Dec., 1914 (pp. 61-62), where it is asserted that the great number of existing 
nations “is manifestly the greatest of all obstacles” to the growth of a common 
pe enus among the peoples of Europe. The author of this article adds : “inter- 
penal relations will benefit universally . . - by the reduction of the number of 
ai <tates, A. stable concert can never be attained, indeed, by any other 
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Defense of Small States.—But when all is said against small 
states that can be said, it must be admitted that some of them have 
played an important role in the history of civilization, and their 
contributions to art, science, literature, and the intellectual life of 
the world have- compared favorably with those of much larger 
states. The power of a state is not necessarily to be measured 
by the extent of its territory or even by the strength of its military 
and naval forces or by the conquests it has made, but rather by 
the contributions it has made through its art, its science, and its 
literature, to the cause of human progress and civilization, and by 
the achievements it has accomplished in social and political 
reform. The Greek city-states, as Bluntschli remarked, looked 
petty in the face of the Roman Empire, but Athens takes her place 
beside Rome in the history of the world.*7 The territorial areas 


“Comte defended the system of small. states on grounds that were the direct 
opposite to those upon which Ratzel condemned them. The law of evolution, 
according to him, showed that the progress of human societies is away from large 
states to small ones. The great empires of the past: the Macedonian, the Roman, 
the Arabian, the Carolingian, the Mongolian, the Spanish, the Ottoman, and that 
of Napoleon, had all dissolved under the operation of this law and in their places 
a succession of small states had been established. Even France, he thought, was 
too large and he proposed its division into seventeen smal] states, Á 
politique positive,” vol. IV, ch. 5. 

"Compare Greenwood, article cited, p. 94, 

“ “Theory of the State,” p. 237. See also the vigorous defene 
Fisher in hie “The Value, oE Small States,” Oxford Barria 9a or Sie 
reprinted in his “Studies in History and Politics,” pp. 161 ff. Mr. Tiha onis 
cut that some of the most precious contributions to. civilization have baie Eas 
small states: the Old Testament, the Homeric poems, the Attic and the Eliza- 
bethan drama, the art of the Italian Renaissance. “Nobody needs to be told,” he 
adds, “what the world owes to Athens, Florence, Geneva, or Weimar.’ An 
equally strong defense of small, states is made by M. Barthélemy in his 
“Démocratie et politique étrangère? (1917), pp. 185 ff. Contrary to the thesis 
of Ratzel, he says, it could be shown that all the great œuvres de Pesprit came 
from small states and that their contributions to humanity were the most notable. 
It is to Rome, he adds, that we owe the strongest juridical conceptions ; the im- 
mortal monuments of literature and art were born in petty countries like Athens 
Florence, Holland, and England in the time of Elizabeth. England in the time 
of Shakespeare was ng greater than Sweden of to-day ; London no larger than the 
Christiania of Ibsen. It was the petty German states which gave the world 
Beethoven, Bach, Goethe, Schiller, and Kant. The greatest sculptor of the world 
was born in a petty Italian republic; the greatest painter was a Dutchman ; 

Norway has given us Ibsen; Belgium, Maeterlinck and Verhaeren, etc. Another 
writer (Buell, “International Relations,” p. 22) points out that it was small nations 
which produced Demosthenes, Dante, and Machiavelli, and that Denmark with 
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of Great Britain proper, Germany, and France look like communes 
on the map of the world in comparison with those of Russia and 
China, but measured by any other than quantitative standards 
they are much more powerful states than either of the latter. 
Among still smaller existing states whose contributions to the sum 
total of civilization have been vastly greater than those of much 
larger states, may be mentioned Belgium, Denmark, the Nether- 
lands, and Switzerland. 


III. OTHER ELEMENTS AND ATTRIBUTES OF THE STATE 


Necessity of Government.—An aggregation of people perma- 
nently resident on a given territory does not necessarily constitute 
a state. It is necessary that they should be politically organized ; 
they must have a government, through which the collective will 
may be formulated, expressed, and executed. Government is the 
agency or machinery through which common policies are deter- 
mined and by which common affairs are regulated and common 
interests promoted. Without a government the population would 
be an incoherent, unorganized, anarchic mass with no means of 
collective action. No particular type of government is essential. 
The government may be of a simple rudimentary type with few 
organs and few functionaries ; on the other hand, it may be a very 
elaborate and complex organization operated by an army of public 
Officials and employees. It must, however, be so organized and 
must possess the power and resources necessary to enable it to 
enforce generally its commands and compel respect for its autho- 
rity, otherwise it will be unable to maintain internal peace and 
order or to perform the international obligations which inter- 
national law imposes on a state as a condition of membership in 
the family of nations. 


a population of less than 3,000,000 has received seven of the Nobel prizes, tying 
mir the United States with a population of 100,000,000. For further discussion 
; the value of small states see Richard, “L’avenir des petits états d'après les lois 
ociologiques” (1912); Castberg, “The World War and the Small States.” 
es Review, June, 1917 and_Beyens, “Lavenir des petits états” (1919), 
aod Bryce (“Modern Democracies,” I, 444) pointed out that it was in small 
aes that democracy first arose, that it was from them that the theories of its 
2 ee and apostles were derived ; and that it 1s m them that the working 
ff He real will of the people can best be studied. It was, he added, war and 
e fear of war that destroyed so many of the smali states. If this fear could 
removed many of them, he said, might reappear jn the course of time, 
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Independence of Foreign Control.—But a people, inhabiting j 
definite portion of territory and having a government, do not 
necessarily constitute a state. They must also be independent, or 
largely so, of foreign control. If they are subject to the control 
of another state which sets limits to their power, regulates their 
affairs, and exercises the power of government over them general- 
ly, they do not constitute a state but are a part of the state which 
exercises control over them. Nevertheless, if this control is only 
nominal or is exercised merely in respect to their foreign affairs, 
they may be regarded for all practical purposes as a state, even 
if in strict legal theory they are not. Thus the great self-govern- 
ing*dominions of Great Britain—such as Canada, Australia, and 
the Union of South Africa—may rightfully claim to be regarded 
as states in this sense. They have acquired almost complete 
autonomy in respect to the determination of their forms of govern- 
ment and the administration of their own affairs; they have 
recently been allowed to participate in international conferences 
on a footing of equality with the mother country ; their represen- 
tatives have signed the treaties concluded at such 


they have been admitted to membership in the Le 
and as such are also on a footin 


and Canada, at least, has recent. 


conferences : 


reign countries by 
The Irish Free State is the 


British dominion which has most recently acquired the rank of A 


nearly independent state ; formerly a mere part of the kingdom 
of Great Britain and Ireland, it has recently acquired the same 
status as Canada, and is represented by a Minister at Washington. 


Similarly, it may be said that so-called 
which the protecting state exercises control 
foreign affairs, although not entirely indepen 
be regarded as states. 


protected states over 
merely in respect to 
dent, are entitled to 


“As to this, see Keith, “The Dominions and the Treaty Power,” Jour, of the 
Soc, of Comp. Leg. and Int. Law, 3rd ser., vol. VI (1924), P- 193 ; Stevenson, “Can. 
ada and Foreign Policy” in Foreign Affairs, vol. I (1923), pp. 108 ff.; Allin, Can- 
ada’s Treaty-Making Power,” Michigan Law Review, Jan., 1923, pp. 249 fl. ; also 
his article on “Recent Developments in the Status of the British Dominions,” 
10 Minn. Law Review (1926), pp. 100 f.; and Lowell, “The Treaty-Making Power 
of Canada,” Foreign Affairs, Sept., 1923, pp. 16 f. 
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Internal Sovereignty.—Another characteristic or condition which 
is generally regarded as essential to the existence of a state is 
internal sovereignty. That is to say, there must be some person, 
assembly, or group which has the supreme, exclusive, and un- 
limited legal power of ultimate control over all persons and things 
within the territorial limits of the state. It is this power which 
distinguishes fundamentally the state from all other human orga- 
nizations or associations. From this essential principle there fol- 
lows as a corollary two other characteristics of the state, namely, the 
quality of all-comprehensiveness and exclusiveness—exclusivité, 
as the French call it. That is to say, the sovereign jurisdiction 
of the state embraces, as has already been pointed out, authority 
over all persons and things within its territorial limits except those 
over whom it has waived its jurisdiction by treaty concessions, 
through considerations of international comity, or in pursuance 
of universally accepted rules of international law. Subject to 
these exceptions, the modern theory of sovereignty does not re- 
cognize the existence in the territory of a state of any “stateless” 
persons, that is, “stateless” in the sense of being exempt from its 
jurisdiction. If a state were unable to exercise successfully, or 
should refrain from exercising, jurisdiction over any considerable 
portion of its population, it would in all probability soon cease 
to be a state, through internal disintegration or conquest and 
absorption by another state. 

By the principle of exclusiveness is meant the monopoly by 
the state alone of the right of political government within its own 
territories. It means that there can be but one state organization 
upon the same territory over the same people. It does not admit 
the right of another state to exercise jurisdiction within its terri- 
tory nor does it permit any other association or organization, 
domestic or foreign, to do so. An imperium in imperio cannot be 
tolerated in the modern state. A state may, of course, for con- 
Venience or utility, divide the powers of government and confer 
some of them on a central government and others on a local gov- 
ernment, both of which co-exist in the same territory, but this 
does not involve the existence of two different state organizations 


Within the same territory.® 


® As pointed out above, the rare and anomalous situation resulting from the 
so-called condominium constitutes an exception to the general principle here stated. 
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The Element of Permanence.—Another quality often attributed 
to the state is that of permanence.” This means that a people 
once organized as a state remain always under some state organi- 
zation. Additions or partial loss of territory resulting from 
cessions, conquest, or the operation of natural forces do not affect 
the juridical existence of the state. This does not mean, of course, 
that the existence of the particular state may not be extinguished 
through annexation to another state, or by voluntary merger with 
other states to form a new state—history furnishes many such 
examples. In such cases, there is merely a transfer of sovereignty 
from one state to another; the people continue to remain under 
some state organization, though a different one. They do not 
revert to a condition of anarchy. In this sense, therefore, the state 
is permanent and enduring. 


Continuity of the State : State Succession.—It is the same with 
changes in the form of the state or its government. Form of 
government are frequently changed; monarchies are transformed 
into republics or republics into monorchies ; absolute systems are 
substituted for constitutional systems or the reverse; existing 
dynasties are replaced by others; new constitutional régimes dis- 
place old ones, etc"! but ordinarily such changes do not affect the 
identity of the state or its international obligations. This principle 
is known as the doctrine of the continuity of the state, and from 
it follows another principle known as the doctrine of state succes- 
sion, according to which, when the sovereignty is transferred from 
one state to another or one government is replaced by another, 
the annexing state or the new government generally becomes the 
successor to the public property, the assets, the liabilities and the 
obligations of the old state or government. As to whether the 
successor state 1s bound by international iaw to take over the debts 
and other contractual obligations of the old state or government in 
afl cases there is a difference of opinion. In a famous case the 
King’s Bench Division of the British High Court of Justice deniea 


Compare Burgess, “Political Science and Constitutional law” (1921), 
vol. II, p, 52. 

"France, for example, set aside its dynasty, transformed its government from 
a monarchy to a republic, then to an empire, again to a monarchy, then became 
a republic again, again an empire, and is now republic for the third time, but 


the continuity of the state as such has remained unchanged throughout all these 
Successive. transformations, 
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that international law imposed on the successor state any such 
broad obligation and affirmed that in the absence of a conven- 
tional agreement to the contrary, the assumption of the obligation 
was entirely within the discretion of the succeeding state"? The 
American courts have also denied the existence of such an obliga- 
tion in respect to certain contracts.% Notwithstanding the opinion 
of the British court referred to above, however, the British 
government has generally assumed and executed the contractual 
obligations to which it succeeded, and this has been the usual 
practice of other states, especially where the contracts were 
made in the public interest and were not contrary to the 
public policy of the successor state. As is well known, the refusal 
of the Russian Soviet government to assume the payment of the 
public debts incurred by the imperial and Kerensky governments 
has constituted one of the chief reasons for the refusal of the 
government of the United States to recognize the Soviet govern- 
ment as the de jure government of Russia.*# Treaties of peace, 
of annexation, and of partition usually make provision for the 
taking over of the public debts and other contractual obligations 
of annexed states.” 


The Equality of States.—An attribute, right, or principle (all 
three terms have been used) which is commonly said by writers, 
especially on international law, to belong to the state is that of 
equality in relation to other states. Thus Oppenheim, one of the 
most authoritative of them, says, “The equality before internation- 
al law of all member states of the family of nations is an invariable 
quality derived from their international personality. Whatever 


™ West Rand Gold Mining Co: v. The King, 2 K. B. 391 (1905). E 
See among others the decisions in Evans, “Cases on Internationa! Law, 
Pp. 103, 322-325. T 

“See Young, “Attitude of the United States Government toward the Soviet 
Régime,” Ann. Amer. Acad. of Pol. and Soc. Science, July, 1924, pp. 70 f., and 
“Why America Refuses to Recognize Russia,” N. Y. Times Current History, 
1923. pp. 286 f. j fol 

3 As to the doctrine of the continuity of the staje; see Moore, “Digest of 
International Law,” vol. I, pp. 248 ff ; Oppenheim, “International Law” (3rd ed., 
1920), vol. I, pp. 140 ff.; Fauchille, “Droit int. pub.” (1922), vol. I, pt. I, ch. 3 5 
the decisions of the U. S. Supreme Court in the cases of the Sapphire, 11 Wall. 
164 (1871), and Keith v. Clark, 97 U. S. 454 (1879); and the notes in Evans, 
‘Cases on International Law,” pp. 81-83. tn 

Regarding the doctrine and practice as to state succession see Moore, op. cit., 
vol. I, ch. 4; Oppenheim, op. cit., vol. I, pp. 144 ff.; Fauchille, op. cit., pp. 391 ff.; 
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inequality may exist between states as regards their size, popula- 

tion, power, degree of civilization, wealth, and other qualities. 
i i i nz 

they are nevertheless equals as international persons.”76 


Unfortunately, the term has been used in various senses and 
has consequently led to much confusion of thought. Some writers 
have employed it to mean equal protection of the law or equality 
before the law; others, as equality in the sense of equal capacity 
“for rights, or simply as equality of rights—two very different things. 
Most writers also fail to distinguish between political equality, 
that is, the right to an equal voice in international councils, and 
legal equality, or equality of standing and of protection before the 
law. According to those who assert the broad principle of equality 
it follows that in the determination of international questions 
each state has a right to one vote and one only ; the vote of each 
state should have the same weight as the vote of every other state ; 
and unanimity is necessary to an agreement. Equality not only 
in the sense of equal protection of the law but equality of voice 
in international conferences and even equality of representation 
in international institutions was asserted as a right by the repre- 
sentatives of various small powers at the Second Hague Confer- 
ence in 1907, and their insistence upon equal representation with 
the great powers on the proposed Court of Arbitral Justice made 
impossible an agreement upon the organization of the court, 


Huber, “Die Staaten Succession” ; Keith. “The Theory of State Succession 
See also the opinion of Chief Justice Taft as arbitrator in the case of Great Britain 
v. Costa Rica (1923), text in Amer. Jour. of Int. Law, Jan., 1924, pp. 147 f. As 
to the provisions of the treatise of peace at the close of the World War in regard 
to succession in the case of treaties, contracts, public property, debts, etc., see my 
“Recent Developments in International Law” (1925), pp. 412-416. 

7 “International Law” 3rd ed., (1920), vol. I, p. 196. Various other opinions 
are quoted in Dickinson. “The Equality of States in International Law” (1920). 
pp. 102, 112. M. Bourgeois, President of the French delegation at the Second 
Hague Peace Conference (1907), declared : “Each nation is a sovereign person 
equal to others in moral dignity, and having, whether small or great, weak or 
powerful, an equal claim to respect for its rights, an equal obligation in the per- 
formance of its duties.” La deuzéme conférence de la paix, vol. TI, p. 88. Com. 
pare.in the same sense also the address of Secretary of State Hughes as presiding 
officer of the conference on Central American affairs (1923). The American 
Institute of International Law in its “Declaration of the Rights and Duties of 
Nations” (Dec., 1915) affirmed that “every nation is in law and before law the 
equal of every other nation belonging to the Society of Nations”; Amer. Jour, 
of Int. Law, X (1916), p. 211. 

T Oppenheim, op. cit., vol. I, p. 196. 
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although the Conference was unanimous in favour of its 
establishment. 

The basis of the theory of equality, it may be remarked, had 
its origin in the theories of the pure natural law writers of the 
eighteenth century, such as Pufendorf, who argued from the 
analogy which they drew between men in state of nature and 
independent states which, having no common superior, were con- 
sidered to be in a state of nature in their rélations with one another. 
They concluded that as men are equal in a state of nature, states 
are similarly equal.7§ i 


Criticism of the Doctrine of Equality.—So far as equality of states 
before the law and the right of equality of protection by the law 
are concerned, there is little or no difference of opinion. But the 
claim that all states are equal in the sense of being entitled to an 
equal voice in the determination of international questions and 
to equality of representation in international organizations has 
been vigorously attacked in recent years. The truth is, the doc- 
trine in this form never has been much more than a legal theory 
and in the most recent of the great international conferences—the 
Peace Conference of 1919—the theory was in practice virtually 
thrown overboard, important decisions being determined by the 
plenipotentiaries of the great powers.” The theory was also 
abandoned in the organization of the Council of the League of 
Nations. 

The theory had already ceased to be in accord with the facts 
of international practice. For many years the great powers of 
Europe—the European Concert—had assumed and exercised in 
fact a large control over affairs of general European interest. 
Without obtaining the consent of the smaller powers, they had 
Created new states, established new dynasties, approved constitu- 
tions, fixed boundaries, intervened in the affairs of other states, 
and in general exercised the power of guardians, trustees, and 
directors of European affairs.8° In view of these facts some writers, 


ho dwells upon the falsity of the analogy 
having taught the doctrine. 
(1925), p- 643; and Armstrong, Amer. 


See Dickinson (op. cit., chs. 2-3), w 
and _absolyes Grotius from the charge of 
p See Buell, “International Relations” 
Sur. of Int. Law, XIV (1920). pp. 540 ff. j 
© As to the principal facts, see my “Recent Developments in International 


Law” (1925), pp. 594-602, and the sources there cited. 
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such as T. J. Lawrence, have argued that the Supremacy of the 
great powers in Europe must now be recognised as being an 
established principle of international law; and that the old 
doctrine of absolute equality of states is dead and ought to be 
abandoned.§1 The doctrine of equality has been one of the chief 
obstacles to the organization of the world for the maintenance of 
international peace and the advancement of other common in- 
terests. It has therefore become a “positive political danger.’’s? 
Professor Brown of Princeton University justly remarked that : 
“If nations are not equal in moral, intellectual, or even material 
influence ; if they have not an equal concern in the adjustment 
of international interests; if they have not an equal voice in the 
creation, the interpretation, and the enforcement of law; if, in 
fact, the claim to equality stands squarely in the ways of world 
organization itself; then it is folly to insist on the concept of 
equality as a basic principle of the law on nations.”83 


sec. 114. 


oof het 

* Baker, “The Doctrine of Legal Equality of States,” British Year Book of 

International Law, 1923-1924, p, 4, and McNair, “Equality of States,” 26 Mich, 
Law Review (1927), pp. 131 ff. 


= “International Realities” (1927), p. 15. Professor Hicks (Amer. Jour. oj 
Int. Law, II, 1908, P. 535) characterizes the doctrine of equality’ as one which 
was “untrue in its origin, was preserved in international law by a verbal consent 
which is not followed by performance, and was bols 
growing out of a confusion in thought between i 


* “Essays on International Law,” pp. 209, 232; “Principles of Int, Law,” 
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I. STATE, NATION, AND NATIONALITY DISTINGUISHED 
Terminology.—The term “state” and “nation” are frequently 
identified both in popular usage and in scientific discussion. Both 
terms, and also the term “nationality,” have acquired various 
meanings, and the looseness with which they are employed, even 
by scientific writers, has been productive of much confusion and 
misunderstanding. In the first place, they have an etymological 
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meaning which is different from iag which they have ae os 
in popular usage. Again, the terms “national and “nationa F 
are used both as nouns and in an adjectival sense. Here, as else- 
where, there is urgent need for a more precise terminology and 
an agreement among writers on political science seeaiding the 
meaning of these much-used terms. The word nation” is derived 
from the Latin word natio, which connotes the idea of birth or 
race. Etymologically, therefore, a nation is a people having a 
common ethnic origin, but as stated above, the term has acquired 
both a scientific and a popular signification which is very different 
from the. etymological meaning. Many writers also use the term 
“nation” in the sense of “nationality,” while others identify it 
with “state”. The confusion is further increased by the difference 
of meaning between the German and English words “nation.” 
Many German writers use the word Nation in its original etymo- 
logical ethnic sense, the English equivalent of which is “nation- 
ality,” while the English word “nation” has acquired a political 
meaning which is expressed by the German word Volk, the 
English equivalent of which is “people.” The German usage is 
undoubtedly more scientific and accurate, yet it would increase 
the confusion to disregard the established usage merely for the 
sake of conformity to etymological meanings.! 

The Nation Defined ; Ethnic Factor.—Burgess, adhering to the 
etymological meaning, defines a nation as “a population of an 
ethnic unity, inhabiting a territory of a geographic unity.”? But 
this definition has been criticized because neither 


popular usage 
nor political science generally regards the nation 


as merely an 


* Compare Gilchrist, “Principles of Political Science” (1921), p. 30; 
Willoughby, “The Nature of the State” (1903), P. 9; and Bluntschli, “Theory 
of the State,” p. 86. Unfortunately the English translators of Bluntschli’s work 
have translated the term Volk employed by him, as “nation,” and the term 
“Nation” used by him, as “people.” It is quite clear that Bluntschli used the 
terms in the reverse sense, that is, the German word Volk connoted to him a 
political concept, whereas the German word Nation was intended to carry an 
ethnic meaning, A Nation, he said, “is a union of masses of men... bound 
together, especially by language and customs, in a common civilization which 
gives them a sense of unity and distinction from all foreigners, quite apart from 
the bond of the state,’ whereas a “people” (Volk) is “a society of all the 
members of a state united and organized in the state” (p. 90). In the same 
sense compare Gumplowicz. “Allgemeine Staatslehre” (ed. 1907), pp. 107-110, 

a “Political Science and Constitutional Law,” vol. I, EL 
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ethnic aggregation nor do they consider that geographic unity is 
€ssential.? Professor Burgess adds that by “ethnic unity” he means 
“a population having a common language and literature, a com- 
mon tradition or history, a common custom and a common 
consciousness of rights and wrong.” His insistence upon the 
element of “common language” as an essential mark of ethnic 
unity has also been criticized as not being in accord with the 
results of ethnological research. 

The French publicist Pradier-Fodéré likewise conceived the 
nation to be primarily an ethnic rather than a politically united 
aggregation. “Affinity of race, community of language, of habits, 
of customs and religion, are,” he said, “the elements which consti- 
tute the nation.”5 Calvo, in his work on “International Law,” 
held substantially the same opinion, emphasizing the fact that the 
idea of the nation is associated with origin or birth, community 
of race, community of language, etc. This conception of a 
nation, which makes community of race and language its primary 
essential elements, is in accordance with etymology but not with 
Present-day popular or general scientific usage. 


Non-Ethnic and Linguistic Factors.—The bonds which make a 
People a nation are not necessarily ethnic and linguistic, although 
those are undoubtedly the most important factors. Thus the 
Swiss people constitute a nation, as the term is now generally 
used, that is, in the political sense, but they are not of the same 
Tace nor do they possess a common language. So the Belgians 
©Onstitute a nation in the same sense, although the population is 
Partly Walloon and partly Flemish and they speak different lan- 
Suages, Community of race implies kinship, while community 
of language affords the medium through which a people may 
Understand one another more easily. A common language also 
facilitates intellectual and social intercourse, and thus opens the 
Way for the development of a common consciousness. But there 


are other important factors which go to make a people a nation, 


? Compare Holcombe, “Foundations of the Modern Commonwealth” (1923) 
P. 131, i A Y 
“Hankins, “Race as a Factor in Political yeas Merriam, Barnes, and 
ot] eee t s 17 (1924), p. A 
hogs “Political Tees A E See also his “Principes généraux 
ate de droit int. pub. . be 4, Pe s 
de droit de politique et de législation,” pp. 184 a 10 e ea: 
° “Droit international théorique et pratique, Voi č P- 
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as the term is generally employed. M. Renan, in his oft-quoted 
discourse at the Sorbonne in 1818, Qwest ce qu’une nation! 
declared that it was not community of language and race which 
makes a people a nation but the sentiment of a common heritage 
of memories, whether of achievement and glory or of suffering 
and sacrifice, together with a desire to live together in the same 
state and to transmit their heritage to their posterity. It is the 
will of a people to live together, the vouloirvivre collectif, says 
M. Hauser, and not race or language, which makes a nation.’ 
A nation is a culturally homogencous social group which is at once 
conscious and tenacious of its unity of psychic life and expression ;9 
it is “a cultural and spiritual unity and is the highest product of 
social evolution” ;1° it is “a union of men inhabiting the same 
territory, whether or not subject to the same government, and 
possessing such common interests of long standing that they may 
be regarded as belonging to the same race.” “That which 
makes a nation is the consciousness existing at a given time among 
all the individuals of the same social group, that there is an inti- 
mate and profound interdependence between the territory and 
the population which inhabits it.”12 


*“Discours et conférences,” 2nd ed., p. 277. 

°*Le principe de nationalités” (1916), p. 7. Compare also LeFur, “Races, 
nationalités, états” (1922), pp. 22 ff. z 

° Barnes, “Nationalism” in the “Encyclopedia Americana” (1919). See also 
his “Sociology and Political Theory” (1924), p. 189. -Compare also Holcombe, 
“Foundations of the Modern Commonwealth” (1923), p. 134; Gooch, “National. 
ism” (1920), pp. 6-9; and Zimmern, “Nationality and Government” (1919), 
ch. 2. See also stimulating chapter, “The Nation as a Psychological Unit,” in 
Pillsbury, “The Psychology of Nationality and Internationalism” (1916), pp. 21 fi. 
Gumplowicz (“Allgemeine Staatslehre,” pp. 111 ff.) holds that “community of 
culture” (Kulturgemeinschaft) which expresses ‘itself in a common language is 
the real test of the existence of a nation. This is the outgrowth of a common 
historic past rather than the result of a common ethnic origin. What made the 
German, French, Italian, and Spanish peoples each a nation was not a common 
ethnic origin, for in fact they were not developed from a common stem, but the 
development of a common language and a common culture. 

1 Novicow, “Les luttes entre ortta bomani p. 125 ff. 

" Littré, “Dictionnaire,” def. “Nation.” 

=D, gata et liberté” (1922), p. 33. M. Duguit adds that 
“a common origin (nationalite) is not sufficient to constitute a nation, It is neces- 
sary that the feeling of interdependence shall have penetrated profoundly the 
consciousness of all the members of the group, the powerful and the weak, the 
rich and the poor, the learned and the ignorant, the governed and the governors.” 
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The Nation Considered as a Political Phenomenon.—As has been 
said, the term “nation” as used to-day by most writers connotes a 
political organization ; that is, a nation is not only an association 
of which the bonds of union are cultural and spiritual, but it is 
also a politically organized aggregation. In short, it is a state. 
Consequently the terms “state” and “nation” are frequently used 
as synonyms. Thus one speaks of the American and British 
“nations” when “states” are really meant. We have now a new 
international association officially styled the “League of Nations” 
when in fact it is a league of “self-governing states, dominions, 
and colonies.” The constitution of the republic of Argentina 
officially designates the Argentine state as the “Argentine nation.” 
This was the conception of Lord Bryce, who defined a nation as 
“a nationality which has organized itself into a political body, 
either independent or desiring to be independent.”!* Similarly, 
the eminent French jurist Esmein defines the state as “the juridi- 
cal personification of a nation.”14 Such usage has been criticized 
as loose and inexact, since a nation is not necessarily a people 
Organized as a state nor is a state necessarily a nation. Thus 
Scotland is said, correctly or incorrectly, to be a nation, but it is 
not a state. So Poland and Finland were nations though not 
States prior to the World War. On the other hand, Austria and 
Hungary are states, but, before the late war, at least, there was 
hardly an Austrian or a Hungarian nation, because their hetero- 
S€neous peoples were not united by the bonds, other than political, 
which are essential to make a people a nation. 


The limits of the state may. extend beyond the boundaries of | 
the nation, considered as an ethnic and linguistic group, and 
Conversely. the boundaries of the nation may be wider than those , 
Of the state. In fact, they rarely coincide. Thus the territorial 
limits of the English state (Great Britain) embrace the Scotch, 


*“Tmpressions of South America” (1913), p. 424, Likewise Thomas Hig 
Green, one of the most profound modern political thinkers, says, “the nation 
underlies the state” and he in fact defined the state as “the nation organized in 
p certain way.” Compare also Professor J. Holland Rose (“Nationality in Modern 
History,” 1916, p. vi), who conceives a nation to be “a people who have become 
Politically organized.” z 

nes “Droit. constitutionnel” (5th ed., 1909), p. 1. Compare also LeFur, “Races, 
Ationalités, états” (p. 153), who says “the state is the nation juridically 
Organized.” £ , 
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Welsh, and formerly the Irish peoples, whereas conversely, the 
boundaries of the French nation, viewed in its ethnic sense extend- 
ing beyond those of the French state, reach over into Belgium, 
Italy, and Switzerland. The modern tendency has been in the 
direction of identification ; that is, the organization of states with 
boundaries coterminous with those of nations, but the transfor- 
mation is far from complete. 


The Terms “National” and “Nationality.”—The term “national,” 
as stated above, is used by writers both as a noun and as an 
adjective. In the former sense it is used in diplomatic correspond- 
ence and by writers on international law to denote a person who 
is entitled to the protection of the state. Ordinarily such a person 
is a citizen, but he may be an alien, for many states have under 
their protection classes of persons whom the French call protégés, 
who are not citizens. So the Fillipinos are “nationals” of the 
United States, although they are not citizens of the United States. 
The term is used adjectively to denote the quality or status of a 
person or thing who or which possesses the nationality of a given 
state. Thus we speak of “national” character, “national” honor, 
“national” property, etc. 

The term “nationality” is more difficult to define and various 
meanings are attributed to it by different writers. Like the word 
“national,” it is used in both an adjectival and a substantive sense. 
In the first place, it is used to denote the quality or status of a 
person who is a citizen or of a thing which is impressed with the 
national character. Thus we speak of the “nationality” of a 
claimant before a prize court or an arbitral tribunal or the 
“nationality” of a ship which has been seized. In a substantive 
sense, the term is employed to designate a group or portion of the 
population which is united by racial or other bonds. Thus we 
speak of the Croats, the Serbs, and the Slovenes as each consti- 
tuting “a nationality” in the new state of Yugoslavia, and of the 
Slovaks as being “a nationality” in the new Czecho-Slovak state. 


What is a Nationality .?—The terms “nation” and “nationality,” 
as stated above, have frequently been and still are used as 
synonyms, and those who have distinguished between them have 
by no means been in agreement as to the difference. Lord Bryce 
suggested that it might not be wide of the mark to say that while 
“a nationality is a population held together by certain ties, as, 
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for example, language and literature, ideas, customs, and tradi- 
tions, in such wise so to feel itself a coherent unity distinct from 
other populations similarly held together by like ties of their 
own, a nation is a nationality which has organized itself into a 
political body either independent or desiring to be independent.” 
According to him the difference is one of political organization ; 
in short, the two things are identical except that the one is poli- 
tically organized and has become an independent state or desires 
to become such, whereas the other is not so organized. Bryce’s 
conception did not differ materially from that of John Stuart 
Mill who said: “A portion of mankind may be said to constitute 
a nationality if they are united among themselves by common 
sympathies which do not exist between them and any others— 
which make them codperate with each other more willingly than 
with other people, desire to be under the same government, and 
desire that it should be government by themselves or a portion of 
themselves exclusively.” 

Some writers, on the other hand, do not consider the dif- 
ference between a “nation” and a “nationality” to be merely a 
matter of political organization, but rather a difference of 
numbers, Accordingly, they define a “nationality” as being 
usually a distinct socio-ethnic group within the state and ordinarily 
constituting a minority of the total population.17 Thus the Scotch 
and Welsh in Great Britain constitute “nationalities,” as do the 
Dutch in the South African Union, the French in Canada, the 
Slovenes in Yugoslavia, the Slovaks in Czechoslovakia, formerly 
the Poles in Germany and Austria, and many others. It would 


2 South America,” p. 424. In the same sense Laveleye in his “Gouvernement 
dans la démocratie” (bk. II, ch. 3) distinguished between a nation and a nation- 
ality. “A nation,” he said, “is a group of men united under the same sover- 
€ignty, while a nationality is a group of men united by identity of origin, race, 
anguage, or by community of traditions, history, and interests. Compare also 

Ose (op, cit, p. vi), who considers “a nationality” (in the concrete sense) 
to be “a people which has not yet become organized politically. In an ideal 
sense, he said, it is “an aspiration towards united national, existence.” _See also 

ayes, “Essays on Nationalism” (1926), p. 5, who defines a nationality as “a 
group of people who speak either the same language or closely related dialects, 
who cherish common historical traditions and thus constitute or think they consti- 
tute, a distinct cultural society....A nationality by acquiring political unity 
and sovereign independence becomes a ‘nation’, or, to avoid the use of the 
troublesome word ‘nation,’ establishes a ‘national state.’ ” 
ms Representative Government,” ch. 16. 


Compare Burgess, op. cit., vol. I, p. 5, and Gumplowicz, op. cit., p, 124. 
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be excessive flattery to their pride to call them “nations”; the term 
“nationality” more nearly corresponds to their importance. 


The Essential Elements of Nationality: (1) Purity of Race.— 
Having defined in a general way the term “nationality,” let us 
now inquire what are the essential or usual elements which con- 
stitute a group of people a nationality. Community of race and 
community of language are undoubtedly the most important of 
these elements, but it is necessary to recognize that neither is 
absolutely essential. The science of ethnology has revealed the 
difficulty of drawing the lines which separate one race from an- 
other, since many existing races are mixed in character, that is, 
they have no common origin, but have been formed by a fusion 
of various races. It may well be doubted whether there are to-day 
any pure races in Europe, in the physical sense that they are not 
a compound of other races. Real race distinctions of skull, 
stature, hair, complexion, etc., so far as they are traceable with 
any definiteness, cut directly across the existing nationalities.18 
Race is a physical phenomenon, whereas nationality is a complex 
phenomenon into which spiritual elements enter. To identify 
race and nation is, as has been well said, to subordinate moral 
conscience to organic life and to make the animalism which is in 
man the whole of humanity.19 If purity of race in this sense were 
insisted upon as essential, some of the most distinct nationalities 
to-day would not be able to make good their claim.2° Some of 
the most highly civilized races of the world (the English and 
French, for example) have in fact been formed by a fusion of 
other races. It is enough perhaps that there be a belief in a 
common origin or that the people have forgotten the diversity of 
their origins and that there is no longer a sharp cleavage between 
them. If the races are fairly well merged and there is free inter- 


*Buck, “Language and Sentiment of Nationality,” Amer. Pol. Sci, Rev. 
vol. X (1916), p. 46. See also LeFur, “Races, nationalités états,” who pronounces 
the “doctrine of race” as the basis of nationality to be unscientific and a “pure 
ideological speculation” (p. 391). See also Lecky, “Democracy and Liberty,” 
xol. I, p. 5; Carnazza-Amari, “Droit int. pub,”, vol. I, pt. I, Ch. 2; Fiore, “Droit 
int. pub”, vol. I, pt. I, ch. 1; Mancini, “De la nationalité comme fondement du 
droit des gens” ; and Nys, “Droit international,” vol. I, sec. 2, ch. 2. 

one “Le principe des nationalités,” Revue philosophique, vol. I (1916), 
p. 502. 


“Compare Gilchrist, op. cit, 


»,,P: 35. Also LeFur, op. cit, pp. 22 f. and 
Giraud, “Le P. so Letur, op. pp 


droit des nationalités,” Rev. gén. de droit int. public (1924), p. 31. 
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course between them, the differences of origin are not important. 
If, however, one of the races claims superiority, intellectually and 
culturally, over the others, the development of a sentiment of 
nationality among them will be difficult. It was this feeling of 
superiority and the spirit of domination on the part of the Magyars 
which prevented the development of a sense of nationality 
among the various races of Hungary; and the rigid caste system 
of India has had somewhat the same result in that country.? 


(2) Community of Language.—Community of language, how- 
ever, is usually regarded as an essential element, as stated above, 
since language supplies the medium through which the people 
maintain intercourse with one another and through which they 
can express their culture and ideals in a common literature. The 
lack of this medium separates people somewhat as the barriers of 
mountains and seas formerly did, prevents them from knowing 
and understanding one another, and thus renders difficult the 
development of the common consciousness and the community of 
ideals which are necessary to constitute real nationality. But here 
again it must be admitted that that of community of language is 
not absolutely essential. Thus the Scots constitute a nationality, 
if not a nation, though some of them speak Gaelic and some 
English ; likewise the Belgians and Swiss are nations, although 
both are divided linguistically, the former speaking two languages 
and the latter three. The inhabitants of Switzerland do not think 
of themselves as French, German, or Italian, but as Swiss. They 
have developed in the course of centuries a common sentiment oF 
nationality in spite of their differences of language. Nevertheless, 
community of language is a most important factor, more important 
in fact than community of race, in molding a people into a nation: 
ality, and of all the factors which go to make up nationality it is 
the one of which a people is most conscious and the one to which 
they are the most tenaciously attached. Some of the most bitter 
struggles which modern Europe has known have been those for 
f the rights of language against suppression. 
—Geographic unity is another character- 

a nationality. That is to say, 
ationality must occupy a fixed 


the preservation 0 

(3) Geographic Unity. 
istic which is usually attributed to 
the population constituting the n 


* Compare Muir, “Nationalism and Internationalism” (1917), pp. 39 f. 
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territory, the parts of which are contiguous. In fact, however, 
examples of nationalities composed of peoples distributed or scat- 
tered over territories which were non-contiguous and which 
belonged to different states have not been lacking. Thus the 
Poles and the Yugo-Slavs prior to the World War constituted 
nationalities (if not nations), but they were separated and formed 
parts of different states. So the Jews are still said to constitute a 
nationality, although they were long since dispersed and are 
scattered to-day over many parts of the world. Now that provi- 
sion has been made for a national home for them in Palestine, if 
it is availed of, a center will be created from which will radiate 


influences which will strengthen the somewhat moribund sense of 
Hebrew nationality. 


(4) Community of Religion.—C 
regarded as a mark of nationality and in earlier times it played an 
important part in the process of national consolidation. Thus it 
has been said that the national character of the Scots is probably 
due more to the work of John Knox than to any other single 
cause,*? and that it was in part the determination to maintain 
Protestantism that enabled the English ‘to resist Spain at the time 
of the defeat of the Armada.23 To-day, however, the element of 
religious unity is no longer regarded as essential. We have seen 
recent examples of nationalities professing different religions, but 
who, nevertheless, has been brought together into a single state ; 
for example, the Serbs, who are Greek Catholics, and the Croats, 
who are Roman Catholics, but who have lately united with each 
other and with the Slovenes to form the Yugo-Slay state. It may 
be observed, however, that the Serbs and Croats speak th 
language and have in the main common traditions and a similar 
culture. These bonds have, therefore, proved stronger than the 
separatist influence of religious differences, Examples of the dis- 
ruption of states formed by the union of the peoples divided by 
differences of religion are, however, by no means lacking. Tt was 
in part, at least, this element of disunity which led to the separa- 
tion in 1831 of Belgium and Holland, which had been united by 
the Vienna Congress in 1815 into a single state. As is well known, 


it was religious differences between Protestants and Catholics 


sommunity of religion was once 


e same 


* Muir, “Nationalism and Internationalism” (1917), p. 44. 
“Gilchrist, op. cit, p. 37. 
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which for a long time constituted the principal obstacle to the 
progress of the nationalist movement in Ireland. And it is the 
cleavage between the religions of the Hindus and the Mohamme- 
dans in India that retards in large measure the progress of nation- 
alist movement in that country to-day. Similarly, the mutual 
antipathies between Christians and Moslems in the Ottoman 
Empire prevented the realization of any highly developed sense 
of nationality in that state. On the other hand, the populations 
of many strongly consolidated nations to-day are sharply divided 
religiously. Thus Germany is divided between Catholics and 
Protestants; Switzerland is partly Catholic and partly Protestant, 
and England has never known religious unity since the Reforma- 
tion. It may be concluded, therefore, that while community of 
religion has in some cases been a powerful factor in the develop- 
ment of nationality and in the strengthening of the bonds of 
national unity, and while in other cases the absence of it has con- 
tributed to the disruption of states, it is no longer, thanks to the 
modern spirit of religious toleration, an essential or important 


element of determining nationality. 


(5) Common Political Aspirations. —Another characteristic of 
most nationalities is that they aspire either to independence or to a 
large autonomy in the matter of government ; that is, they desire to 
become nations, in the sense in which the term is now popularly 
understood, that is, a state. As LeFur remarks, a nationality is 
“A nationality,” said Durkheim, “is 


before all a state en germe.*4 
. wish to live under the same 


a group of which the members . - 
laws and form a state.” Independent political union is the natural 
fruit of nationality where the population is sufficiently numerous. 
and capable of maintaining a separate state existence, and conver- 
Sely political union has sometimes been the means of creating a 
genuine nationality out of heterogeneous race elements, as, for 
example, in Switzerland. As is well known, delegations repre- 
senting many nationalities appeared at the peace conference at 
Paris in 1917, invoking the principle of “self-determination” and 


demanding that they be allowed to separate from the states of 


which they were a part and to organize themselves into new and 


independent states. They proceeded on the theory that it is a sort 
of natural right of every people who form a nationality to deter- 


“Op. cit., p. 153. 
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mine for themselves their own destiny and consequently to free 
themselves from the subjection of other states to which they 
happen to be unwillingly yoked. 


(6) Other Contributing Factors.—It is now generally admitted 
that while all of the above-mentioned factors are or have been 
important contributing forces in the development of nationality, 
no one of them is absolutely essential.25 More and more, in recent 
years, it has come to be recognized that it is not so much com- 
munity of race, language, religion, or residence which impresses 
a people with the character of nationality, as it is the feeling of 
community of interests and ideals, of “like-mindedness,” as the 
sociologists say,—the mutual sympathy which comes from the 
consciousness of wrongs and Oppression suffered through common 
subjection during a long period of time to a despotic government, 
the pride of a common share in great historic struggles, and the pos- 
session of a common heritage and common traditions expressed in 
song and legend. Thus the memories of Bannockburn, Flodden 
Field, and Culloden contributed powerfully to the development of 
a sense of nationality among the Scots, Similarly the memories of 
the long struggle of the Swiss for freedom in their mountain abode, 
and their pride in the memories and legends of William Tell, 
Winkelried, and other heroes; the pride of the Serbs in the 
memory of Stephen Dushan and Kossova, and of the centuries of 
slavery which they endured; the memory by the Germans of the 
oppression of Napoleon and the flame of patriotism which it 
kindled in the days of 1813; and that of the Irish of what they 
regarded as unjust subjection and Oppression on the part of the 
English, had a like effect in their countries, It is this feeling of 
unforgetfulness of historical events which contributes to make the 
Jews still a nationality although they are widely dispersed. The 
feeling was expressed by the psalmist when he said. 


“When I forget 
thee, O Jerusalem, let my right hand forget 


its cunning.” Jt 


“Mill (“Rep. Govt,” ch. 16), referring to the caus 
fecling of nationality, said: “Sometimes it is the effect o 
descent. Community of language and community of re 
it. Geographical limits are one of its causes, But the 
of political antecedents ; the possession of a national hi 
munity of recollections ; collective pride and humiliation, pleasure and regret, con- 
nected with the same incidents in the past. None of these circumstances “how: 
ever, are either indispensable, or necessarily sufficient by themselves,” He addeds 
however, that “in general, the national feeling is proportionately weakened by the 
failure of any of the causes which contribute to it.” 


es which generate the 
t of identity of race and 
ligion greatly contribute to 
strongest of all is identity 
story, and consequent com- 
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was the power of common memories of this kind to which Presi- 
dent Lincoln appealed in his first inaugural address when he 
asserted that the people of the North and of the South were not 
enemies but friends, that the “bonds of affection” between them 
could not be broken, and that they could not separate. “The mystic 
chords of memory,” he said, “stretching from every battlefield and 
patriot grave to every living heart and hearthstone all over this 
broad land, will yet swell the chorus of the Union, when again 
touched, as surely they will be, by the better angels of our nature.” 


Conclusion.—The truth is, this thing which we call nationality 
and which is so difficult to define, is in essence largely a matter of 
sentiment. If a people have acquired the character of a nation- 
ality it is because they believe they have a consciousness of being 
bound together by strong ties and affinities, which distinguish 
them from their neighbours. They have a feeling of common in- 
terests and of ideals, their moral ideas are fundamentally the same, 
they have a common heritage of tradition and of memories of 
common sacrifice and suffering, or of achievement and glory, and 
they share a common pride in great personalities and heroes. As 
a well-known writer on the subject has aptly remarked: “nation- 
ality like religion, is subjective ; statehood is objective ; nationality 
is psychological; statehold is political; nationality is a condition 
of mind; statehood is a condition of law; nationality is a spiritual 
possession; statehood is an enforceable obligation ; nationality is 
a way of feeling, thinking, and living; statehood is a condition 
inseparable from all civilized ways of living.”2° Again it has been 
well said that “contrary to a popular impression that nationality 
is something fixed and capable of exact definition, it has come 


to be recognized that it is rather a product of historical develop- 


ment, and that all attempts to formulate a series of universally 


applicable prerequisites break down. Nationality is essentially 
subjective, an active sentiment of unity within a fairly extensive 
group, a sentiment based upon real but diverse factors, political, 
geographical, physical and social, any OY all of which may be 
present in this or that case, but no one of which must be present 
in all cases.”27 It is believed that no better Or more concise 


‘ 
\ 


Bory . 
Zimmern, op. cit., p. 51. 5 SAR 

“Buck, “Language and the Sentiment of Nationality,” Amer. Pol. Sci. Rev. 
vol, X (1916), o. 45. For the view that nationaity 1s a matter of sentiment and 
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statement of the nature and elements of nationality has beep 
made.?§ 


II. DEVELOPMENT OF PRINCIPLE OF NATIONALISM 


Origin of the Principle.—The political principle, and in large 
measure, even the sentiment, of nationality hardly existed dur- 
ing the Middle Ages. They are, in the main, a development of 
the eighteenth and nineteenth centuries, although the idea may 
be traced back to the fourteenth century. As Lord Acton remark- 
ed, the rights of nationalities in the old European system “were 
neither recognized by governments nor asserted by the people.”’°9 
It was dynastic interests or ambitions rather than those of nation- 
alities which determined the boundaries of states and the policies 
of rulers, and the feeling of nationality was so imperfectly deve- 
loped and so lacking in sensitiveness that measures which to-day 
would be regarded as grave infringements upon the rights of 
nationalities, and which would provoke resistance, were acquiesced 
in without protest. 

In the sixteenth century when Machiavelli, who is sometimes 
called the first great modern nationalist, endeavored to kindle the 
flame of nationalism among the Italian people, Italy was, in the 
later language of Metternich, a mere “geographical expression” 
and the people thought of themselves not as Italians but as 


Florentines, Tuscans, Venetians, Genoese, Pisans, etc. What is 


feeling, a “corporate self-consciousness” and a spiritual possession, see also Muir, 
op. cit, ch, 2; Gilchrist, op. cit, p. 39; Holcombe, op. cit., p. 133; Gooch, op. 
cit., p. 68 ; Burns, “Political Ideals,” ch. 8; and Pillsbury, op. cit, chs, 1-2, who 
remarks that “nationality is first of all a psychological and sociological problem” 
and that “only indirectly can it be determined by anthropometry or even by 
history” (p. 20). L 

* Compare Gilchrist (op. cit, p. 31; also his “Indian Nationality,” 1920, 
P. 7). Compare also Muir (op. cit., p. 38), who says a nation (he is using the 
term as synonymous with “nationality”) “may be provisionally defined as a 
body of people who feel themselves to be naturally linked together by certain 
affinities which are so strong and real for them that they can live happily together, 
are dissatisfied when disunited, and cannot tolerate subjection to peoples who 
do not share these ties.” Rose (“Nationality in History,” p. 147) remarks that 
nationality is “an instinct and cannot be exactly defined ; it is the apotheosis of 
family feeling . . . it is a union of hearts, once made, never unmade—it is a 
spiritual conception, unconquerable, indestructible. So soon as clans, tribes or 
provinces catch the glow of this wider enthusiasm they form a nation.” 

” History of Freedom and Other Essays” (1919), p. 273. 
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now Germany was a patchwork of some 300 petty states, each of 
which endeavored to keep up the appearance of national states, 
and as late as 1845 Bismarck declared that the German people 
thought of themselves as Prussians, Bavarians, Hanoverians, etc., 
rather than as Germans. 


Factors Contributing to the Development of Nationalism; the 
Partition of Poland.—In the meantime, however, the sense of nation- 
ality or nationalism was developing in certain countries and everywhere 
forces were gathering which were to create it ultimately in other 
countries. England was the first country in which the feeling of 
nationalism was strongly developed and it was the first “to attain 
the full stature of organized and conscious nationhood.”3? The 
English attempt to dominate France roused a passionate spirit of 
nationalism in that country in the early fifteenth century, which 
found its embodiment in the sanctification of Joan of Arc. Like- 
wise in Spain and Portugal the national spirit was kindled by 
various causes and at the opening of the modern age these two 
countries emerged as fully consolidated national states. The 
sixteenth century also saw the Danish and Swedish peoples organiz- 
ed as national states. But throughout central and southeastern 
Europe, a region which was inhabited by many races and peoples, 
and in which the problem of national consolidation was far more 
difficult, the nationalistic movement had hardly made its appear- 
ance. As has been said, however, causes were at work which 
were soon to bring it into existence and to give it vitality. The 
influence of education and general enlightenment together with 
the development of political consciousness and love of liberty, 
were not the least of these. t 

In the latter part of the eighteenth century came the partition 
of Poland—an act by which the territory and people of a whole 
nation were brutally divided among the rulers of Austria, Prussia, 
and Russia. Poland happened to be an elective monarchy and 
Was therefore a sort of outcast among the absolute monarchies of 
that age; she was a menace to the sacrosanct principle of heredi- 
tary right and had to be removed. “A monarchy without royal 
blood, a crown bestowed by the nation,” as Lord Acton charac- 
terized it, “were an anomaly and an outrage in that age of dynastic 


Muir, “Nationalism and Internationalism” (1917), p. 67. 
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absolutism. The country was excluded from the European system 
by the nature of its institutions. It excited a cupidity which could 
not be satisfied. It gave the reigning families of Europe no hope 
of permanently strengthening themselves by inter-marriage with 
its rulers, or of obtaining it by bequest or by inheritance.” The 
partition of Poland was a wanton act of violence committed in 
open defiance not only of the rights of an unoffending people but 
also of one of the oldest principles of international law.32_ As Lord 
Acton justly remarked, this “most revolutionary act of the old 
absolutism awakened the theory of nationality in Europe.” The 
Poles were divided among the aggressors, but they remained a 
nation, if not a state, and the flame which the partition had 
kindled was destined never to be extinguished. Thenceforward 
they were a nation demanding that their political existence should 
be restored; they were “as a soul wandering in search of a body 
in which to begin life over again,” and their demand for justice 
found defenders the world over, for, as Burke remarked, “no wise 
or honest man could approve of that partition.” 


Effect of the French Revolution and the Napoleonic 
Conquests.—Shortly after the first partition of Poland came the French 


Revolution, followed by the subjection of a large part of Europe to 
the domination of Napoleon, the effect of which was to cause a 
vigorous revival of the national spirit in the countries brought 
under his control. The Revolutionists did not, Strictly speaking, 
show much respect for the historical forces and factors which had 
brought about the national consolidation of France.33 Nor was 
anything regarding the rights of nationalities expressly proclaimed 
in their Declaration of the Rights of Man. Nevertheless, it may 
be argued that the rights of man include the right of self-determi- 
nation of peoples and it follows as a natural corollary that the 
affirmation of the former carried with it the latter. But the impe- 
rialism of the Revolutionists in forcibly annexing foreign peoples 
to France disregarded the rights of nations and nationalities as 


= “History of Freedom and Other Essays,” p. 275. 

“Muir, op. cit., p. 68, characterizes the partition as “the most monstrous and 
unpardonable of all outrages on the national idea” and adds that “it is impossible 
to find words with which adequately to characterize the methods by which this 
iniquity was carried through.” 

* Compare Acton, op. cit., p. 278. 
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completely as the old absolute monarchs had done.*4 Napoleon 
recognized the power of national sentiment and relied upon it, not 
without success, in the political readjustments which he made in 
some of the countries brought under his domination ; but in others, 
notably Russia, Germany, Italy, and Spain, his policy soon pro- 
voked popular and spontaneous resistance.*° In all these countries 
the spirit of nationalism was aroused and it was fanned into a 
flame by political leaders, orators and poets. Kant, Hegel, Schiller, 
and Goethe provided the ideals, while the successful statesman- 
ship of Stein, following the period of subjection, stirred the spirit 
of the people.®> Speaking of this awakening of the feeling of 
nationality, Professor J. Holland Rose? remarks that “in this new 
and intense life she [nationality] exerted a singular fascination 
on all peoples. Thinkers felt her magnetic potency. Goethe, 
lresponsive to German politics, bowed before the manifestations 
of her uncanny strength at Valmy. Schiller and Fichte hailed her 
as the source of light and warmth to a dead world. Wordsworth 
and Coleridge first felt the full thrill of poetic ecstasy as they 
gazed on her civic raptures, and foretold defeat to all who with- 
Stood her new-found might. That was nationality in its purest 
form. It corresponds to the time in life when the youth finds 
himself.” 


The Results of the Vienna Congress.—Ultimately Napoleon was 
defeated by the uprising which was caused by the awakening of the 
national spirit. Unfortunately the Vienna Congress largely ignored 
It in its reconstruction of Europe. New states were formed, 


“The Reyclutionists began by denying any intention of conquest or violation 
of the independence of other peoples. Plebiscites were held in certain territories 
annexed to France—Avignon, Savoy, the Rhineland, and others—and the votes 
in favour of annexation afforded a pretext for new conquests. As LeFur remarks 
(Rev. de droit int, 1921, p. 205), they began by affirming the absolute right of 
Peoples to determine their own destiny by a free vote, then their adhesion was 
Solicited and finally it was imposed upon them, so that the plebiscite, so satisfying 
at first and so respectful of the liberty of peoples, in reality amounted to little. As 
to those plebiscites see Johannet, “Le principle des nationalités,” chs. 5-7. 

*Layeleye (“Le gouvernement dans la démocratie,” p. 53) quotes Napoleon as 
Saying, “the government which first raises the flag of nationality and becomes its 
efender will dominate Europe.” After his fall, while imprisoned in St. Helena 
© asserted that his aim had been to reorganize Euro 
Prophesied that Europe would never have peace and 

aa ee cit, p. 75. ie 
ompare Pillsbury, op. cit, p- X 
* Nationality in Modern History” (1616), p- 148. 
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existing states were yoked together, and others were divided in 
flagrant disregard of the rights of nationalities. Italy became once 
more a “geographical expression” and Germany was erected into 
a confederation of 39 states. The Holy Alliance, which now came 
into existence, endeavored to repress manifestations of the national 
spirit as they occurred and to suppress revolutionary movements 
which the rising tide of nationalism now excited. 

Nationalism now took the form of a political principle or 
doctrine, that is, it became the basis of a theory that every people 
who constitute a nationality have a right to be independent and 
to organize themselves as a separate state of their own creations 
Exiles from Italy, Poland, Hungary, Germany, and other lands, 
who had found asylum in England, Belgium, France, and Switzer- 
land, organized and conducted a propaganda for the national 
freedom of the peoples for whom they spoke. The Italian Mazzini, 
the eloquent and fiery “prophet of nationalism,” was the most 
noted of them, Revolutionary uprisings soon occurred in Italy, 
Poland, and Greece. The Greek revolt against the Turks attracted 
the sympathy of men everywhere in Christian Europe and even in 
far-away America, and eventually the powers were moved to 
intervene on behalf of the Greeks, who obtained their indepen- 
dence in 1827. The Belgians rose against the Dutch, with whom 
they had been unwillingly united by the Vienna Congress, and 
in 1831 they also became independent. 

The year 1848 saw revolutions which in the main were 
nationalistic in character, in Italy, Germany, and Hungary, but 
while the revolutionists were temporarily successful, 
ment result were achieved. The spirit of nationalism, however, 
could not be permanently suppressed, and the generation which 
participated in the movement of 1848 saw the unification of Italy 
and Germany. Not many years later the Balkan peoples who 
remained under the Turkish yoke revolted and by the treaty of 
Berlin (1878) the independence of Serbia, Montenegro, and 
Rumania was recognized. While Bulgaria was 
the suzerainty of the Ottoman Empire, her compl 
soon followed. 


then left under 
ete emancipation 


s Compare Burns, “Political Ideals,” p. 186. The late Lor 
and Politics,’ p. 72) thus described the evolution of the doctr 
“From instinct, it became idea ; from idea, abstract form ; th 
sion, ending where it is to-day, a dogma.” 
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The Results of the World War.—During the years which elapsed 
between 1878 and the treaties of peace at the end of the World 
War, nationalistic aspirations were kept alive and in some cases 
took the form of organized movements in many parts of Europe 
and elsewhere, notably among the Irish, the Finns, the Magyars, 
the Czechs, the Slovaks, the Croats, the Albanians, the Poles, the 
Ruthenians, various Baltic races, the Egyptians, the Indians, and 
Others. To some of them the World War, which was often assert- 
ed to be a war in defense of the rights of oppressed nationalities, 
brought a realization of their dreams and aspirations. Alsace- 
Lorraine was restored to France, Poland was recognized as an 
independent state with boundaries corresponding in the main to 
her ethnic- boundaries, and northern Schleswig was returned to 
Denmark. The Czechs and Slovaks were emancipated from 
Austrian rule and united in a state of their own creation. The 
Southern Slavs—Serbs, Croats, and Slovenes—were likewise freed 
from Austrian and Hungarian rule and organized in the Yugo- 
Slay state. The Finns, Esthonians, Letts, and Lithuanians be- 
Came independent of Russia, each forming a separate state. The 
Albanians also made good their claim to independence and were 
organized in a separate state. Finally, since the war, the indepen- 
dence of Ireland and Egypt has been recognized by Great Britain, 
Subject to certain reservations by which British control over them 
1S maintained in respect chiefly to their foreign relations. So 
Syria, Mesopotamia, Palestine and Hejaz were emancipated from 
Turkish rule and recognized as partly independent states. 

_ Departures from the Principle of Nationality.—The recogniza- 
tion and adjustments made by the treaties of peace, however, 
N spite of President Wilson’s declaration that “all well-defined 
National aspirations should be accorded the utmost possible satis- 
faction,” did not wholly respect the rights of nationalities. Large 
Numbers of Germans were left under Polish, Czecho-Slovak, and 
talian rule, and Hungarian peoples were detached from Hungary 
and annexed to other states. Large numbers of Lithuanians and 
Uthenians were assigned to Poland and Czechoslovakia ; numer- 
Ous Austrians, Albanians, and Bulgarians were given pe peep lay ae 
and important groups of Hungarians, Bulgarians, and Ruthenians 
Were given to Rumania. So, in the territory added to Greece, 
the Turks, Bulgarians, and Albanians outnumbered the Greeks. 
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Bessarabia was detached from Russia and Transylvania from 
Hungary and annexed to Rumania.®® Austria, reduced to about 
one sixth of her former area, was forbidden to unite with Ger- 
many, although the Austrian population is mainly German, 
ethnically speaking. 


This situation is not entirely satisfactory, since it laid the 
foundation for further “irredentist” movements which may yet 
sive rise to serious troubles. The dissatisfaction is especially 
strong among the Germans and Hungarians, who demand a revi- 
sion of the boundary provisions by which large numbers of their 
people were detached and handed over to foreign states.1° 


In drawing the boundary lines of the new states, the Peace 
Conference found it impossible to draw them in such a way as to 
include in each state only those of the same nationality, because 
of the hopeless intermixture in some cases of the peoples of dif- 
ferent nationalities in the same territories. There were also 
economic, political, and strategic factors which. sometimes made 
respect for the principle of nationality difficult or impossible. In 
these circumstances, the victors did what had often been done 
before,—they favored themselves and their protégés. Thus, Italy 
was given South Tyrol, although the population was almost entire- 
ly German; Czechoslovakia was given the mines of Teschen, 
although the population was predominantly German; Yugoslavia 


was given a large part of Macedonia, inhabited in large part by 
Bulgarians ; etc. 


Plebiscites ; Unsolved Problems of Nationality.—The treaties 
of peace provided for plebiscites in some of the territories trans- 
ferred from one state to another—there were nine all together— 


* Rumania claims that about seventy per cent of the population of Bessarabia 
is Rumanian, but this estimate is believed to be a considerable exaggeration. 
Foreign Affairs, vol. I (1924), p. 664. 

Compare Coolidge, “Dissatisfied Germany,” Foreign Affairs, vol, IV (1925), 
pp. 35 ff. The solutions reached in some cases have not escaped the criticism even 
of French writers. Thus Professor Giraud of the University of Rennes, referring 
to the millions of Germans who were annexed to Czechoslovakia, expresses the 
opinion that while it was not possible to detach a considerable number of them and 
assign them to Germany because of their scattered character, the majority of them, 
occupying as they did a compact territory, could have and should have been annexed 
to Germany, He concludes that the situation can be regarded only as provisional 
and will have to be altered sooner or later. Rev. gén. de droit int. pub., 1924, p. 68, 
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but none were allowed in the case of the Germans who were 
annexed to France and Czechoslovakia, of the German-Austrians 
who were annexed to Italy, and of the peoples of Hungary who 
were annexed to other states.#1 The German delegation at the 
Peace Conference protested against the denials of a plebiscite in 
the transferred territories inhabited mainly by Germans, and they 
invoked the doctrine of self-determination as proclaimed by Presi- 
dent Wilson, notably in his address to Congress of February 11, 
1918, when he said: “Peoples and provinces are not to be bartered 
about from sovereignty to sovereignty as if they were chattels and 
pawns in a game—peoples may now be dominated and governed 
only by their own consent.” But they were told that Germany 
had denied the same right to the French of Alsace-Lorraine in 
1871; that the German populations concerned had not asked for 
a plebiscite; and that plebiscites had in fact been provided for in 
all territories where there was doubt “as to the wishes of the 
inhabitants,” a statement which was hardly in accord with the 
facts, 

In other respects the problem of nationalism remains un- 
solved. The Slovaks waived their claim to a separate national 
existence and consented to merge their destiny with that of the 
Czechs, but they are not entirely satisfied with the situation and 
are complaining to-day that they are dominated and controlled by 
their more numerous and powerful partners, the Czechs. Simi- 
larly, the Croats, Serbs, and Slovenes consented, not altogether 
willingly in the case of the Slovenes, to unite their destinies in a 
single state, but the Croats, like the Slovaks, are dissatisfied, and 
are demanding a wide autonomy.*? Their situation in the new 
State to-day is somewhat analogous to that of the Catholic Irish 
formerly in the United Kingdom of Great Britain and Treland. 
The Flemish population in Belgium, while not demanding inde- 
pendence, has carried on an organized movement for recognition 
of their language rights, which recently assumed the paramount 
Place in the internal politics of the country. TAS IRE con 


h « 

“ As to these plebiscites and as to the practice of the past, see my “Recent 
Developments in International Law” (1925), PP- 403 fi., where RuMELOUG: BOULCES 
and authorities are cited; and Buell, “International Relations (1925), pp. 37 f, 
where the value and the weakness of plebiscites as & method of self-determination 


are considered. : 4 . i 
See Armstrong, “The New Balkans,” in Forden Alai vol. m (1924), 


Pp. 296 ff., and “Jugo-Slavia To-day,” ibid., June, 
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Czechoslovakia are complaining that their promised autonomy has 
not been fully granted ; and in due course it may be expected that 
the Saxons of Transylvania, the inhabitants of the Aland Islands, 
and the Germans of Memel (in Lithuania) will make similar com- 
plaints. Finally, the fire of nationalism continues to burn with 
increasing flame in India. If the principle of nationalism means 
self-determination, various parts of the world are destined stil] to 
be disturbed by nationalistic movements. 
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Right of Self-Determination.—As stated in the preceding chap- 
ter, it is one of the characteristic features of modern nationalism that 
Most peoples who constitute a nationality aspire either to be 
independent and to live under a state organization of their own 
choice and creation, or at least to be accorded a large political 
autonomy, where they are united with another nationality or 
Nationalities in the same state.1 Toward the middle of the nine- 
teenth century the principle came to be asserted that every such 
People have a sort of natural right to determine their own politi- 
cal destiny. States composed of different nationalities came to be 
Tegarded as unnatural unions, and peoples who were willing 
Partners in such unions had therefore a right to dissolve the part- 
nership by withdrawal and to establish new states on national 
foundations. As pointed out above, this is what has actually 


* There are, of course, exceptions; for example, the Scots and the Welsh in 
Great Britain and the French, Germans, and Italians in Switzerland, all of whom 
So quite content to remain as they are without a separate political organization. 
Sootland in fact was once a state and voluntarily surrendered her national existence 
nd joined herself with England. Other examples of the kind are not lacking. 
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happened in a large number of instances in Europe. President 
Wilson in various addresses during the World War defined the 
right of self-determination without qualification. “Self-determi- 
nation,” he said, “is not a mere phrase; it is an imperative prin- 
ciple of action, which statesmen will henceforth ignore at their 
peril.” Carried to its logical limits the theory may be formulated as 
follows : “Every nationality a state.” Can such a right be defended, 
and if so, would the actual exercise of it be desirable? As Lord 
Curzon remarked at the Lausanne Peace Conference (1923), the 
right of self-determination is like a two-edged sword and can be 
admitted only with reservations. It is and has been in the past a 
unifying force, but it may be, and has recently become, also a 
disintegrating force. Manifestly, if the theory were actually applied 
in all cases, it would lead to the disruption of some of the oldest 
existing states of the world. It would mean the separation of 
Scotland, Wales, and perhaps South Africa and French Canada 
from the British Empire and the establishment of four new states 
within the present limits of the Empire; it would mean the divi- 
sion of Belgium into two states, one Walloon and the other 
Flemish ; of Switzerland into three states, and so on. If pushed 
still further, it would give the Bretons in France, the Catalans in 
Spain, the province of Voralberg in Austria, Yucatan in Mexico, 
the German, Norwegian, and Italian portions of the United States 
and the Italian districts of Argentine, their political independence. 
It would allow the Dalmatian cities on the Adriatic coast to sepa- 
rate themselves from the hinterland.2 If it is true, as President 
Masaryk asserted in his pamphlet on “Small Nations in the 
European Crisis,” that there are 68 distinct nationalities in Europe, 
Europe would come to be divided into 68 states instead of 28 
were the principle “every nationality a state” carried out in Sete 
tice. It is hardly conceivable that such a multiplication of petty 
states would be an advantage either for themselves or for the 
general peace and welfare. 


Limitations of the Right of Self-Determination.—Manifestly, 
there are limits beyond which the doctrine of self-determination as 
applied to nationalities cannot be admitted. If the right of every 
group, however small, which may happen to be ethnically and 


* Compare LeFur, “Nationalités, races, et états,” Rev. de droit int. et de lég, 
comparée, 1921, p. 198, and Buell, “International Relations” (1925), p. 45. 
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linguistically distinct from the rest of the population, to separate 
and organize itself into a new state, were admitted and exercised 
in practice, it would lead to chaos and anarchy. In 1920 a com- 
mittee of eminent jurists was appointed by the Council of the 
League of Nations to give an advisory opinion as to the right of 
the people of the Aland Islands to separate from Finland and unite 
with Sweden. By plebiscites held in 1918 and again in 1919 they 
had voted almost unanimously in favour of separation. The com- 
mittee of jurists in its opinion stated that there was no rule of 
positive international law which recognized the right of fractions 
of peoples as such to separate themselves by a simple act of their 
own will from a definitely established state of which they form a 
part, any more than it recognizes the rights of other states to 
demand such separation. “Generally speaking,” it said, “the grant 
or refusal of the right to a portion of its population of determin- 
ing its own political fate by plebiscite or by some other method 
is exclusively an attribute of the sovereignty of any state which 
is definitively constituted.” It added that the recognition of the 
right of self-determination in the form asserted by the inhabitants 
of the Aland Islands would amount to an infringement upon the 
Sovereignty of existing states, would lead *to destruction of the 
stability which the very word “state” implies, and would endanger 
the interests of the international community. 


Mill’s Doctrine of the Nation-State.—The saying of John Stuart 
Mill has often been quoted that “It is in general a necessary 
condition of free institutions, that the boundaries of governments 
should coincide in the main with those of nationalities.”4 Mill 


admitted that this view represented an ideal, since, for geographi- 


cal reasons, it could not always be realized in fact, for the reason 
lities are so interming!- 


that it often happens that different nationa! 

ed as to make it impracticable to organize each into a separate state. 
This is true, for example, of the Germans in Poland and Czecho- 
slovakia. In places they constitute “islands,” as it were, in a sea 
of Poles and Czechs. The Turks in Yugoslavia and Rumania and 
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the Saxons in Rumania are in somewhat the same situation. 
Apparently Mill’s ideal was that of a world parceled out among 
a multitude of states, for the most part petty in area and not self- 
sufficing in resources. It is an ideal which now has few supporters. 
Mill further said: “Where the sentiment of nationality exists in 
any force, there is a prima facie case for uniting all the members 
of the nationality under the same government and a government 
to themselves apart. This is merely saying that the question of 
government ought to be decided by the governed. One hardly 
knows what any division of the human race should be free to do, 
if not to determine with which of the various collective bodies of 
human beings they choose to associate themselves.” This is 
equivalent to saying that the people who constitute a nationality 
have the undoubted right of self-determination, the right to decide 
for themselves with whom they shall be politically associated. From 
this it follows as a corollary that they have a right to separate from 
those with whom they are politically united and to establish new 
connections or to organize themselves in a new state. We can 
only repeat that such a right, while it may be admitted as a general 
principle, is one which is subject to limitations which cannot be 
passed without breaking up into fragments many long-established 
states. Mill expressed a third opinion which has also been con- 
tested, namely, that “Free institutions are next to impossible in a 
country made iup of different nationalities.” “Among a people - 
without fellow feeling,” he added, “especially if they read and 
speak different languages, the united public opinion necessary to 
the working of representative government cannot exist.” The 
history of Switzerland, however, affords a striking refutation of the 
truth of this proposition. The population of this 
of three distinct nationalities, French, Germans, and Italians,— 
not to mention the small Romansch-speaking element—who have 
lived together peaceably for a long time and without disruptive 
tendencies. It would manifestly be contrary to the truth to say 
that “free institutions” do not exist in Switzerland or that repre- 
sentative government does not work successfully there because of 
the lack of a united public opinion. So in Belgium, where the 
population is divided between two different races who read and 
speak different languages, free institutions and representative 


country consists 


ë Compare Zimmern, “Nationality and Government” (1919), p. 64. 
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government exist in a highly developed degree. It is true that 
dissension regarding the language question has not been lacking, 
but it has never been sufficiently serious to threaten the disrup- 
tion of the state. Finally, the United States furnishes an example 
of a state composed of a mixture of many races, whole regions of 
which are inhabited by peoples of foreign races who still speak, 
in large measure, their native languages. Yet the system of repre- 
sentative government here has worked with greater success perhaps 
than in many states having an ethnically homogeneous population, 
and certainly it would be hard to deny that “free institutions” 
exist in a high degree. 

Criticism of the Doctrine of the “Mono-National” State—The 
theory of the ‘“mono-national” state, that is, the state whose political 
boundaries coincide with those of a single nationality, has been 
attacked by many writers. Thus Gumplowicz asserted that there 
is no historical or sociological justification for the view that such 
a state necessarily possesses elements of strength which are lacking 
in those composed of a number of distinct nationalities. On the 
contrary, he maintained that there is often a large degree of popu- 
lar freedom in “poly-national” states than-in those whose popula- 
tions are ethnically homogeneous, and he cited Switzerland as a 
Striking example.® Likewise, Bluntschli asserted that a state may 
gain “in breadth and variety by the inclusion of foreign elements, 
which serve to establish and keep open communication with the 
civilization of other peoples.” “Such an admixture,” he added, 
“may serve as’an alloy to give strength and currency to the nobler 
metal.”7 De Parieu quoted the Emperor Francis II of Austria as 
Once saying to the French ambassador: “My people are strangers 
to one another and yet it is for the better. They never have the 
same ills at the same time. In France when there is an epidemic 
of fever, you all have it the same day. I have Hungarians in Italy 
and Italians in Hungary. Each watches his neighbor; they never 
understand one another and in 
antipathies, however, conduce to order, 
the general peace.”$ 


fact detest one another. Their 
and their mutual hate to 
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Lord Acton’s Attack on the Theory of Nationality.—Lord Acton, 
one of the most brilliant of modern historians, made a vigorous 
attack upon the whole theory of nationality, in so far as it main- 
tains that nationality is an essential element in the formation of 
states, and he characterized it as being “more absurd and more 
criminal than the theory of socialism.” “There is,” he said, “no 
principle of change, no phase of political speculation conceivable, 
more comprehensive, more subversive, or more arbitrary than 
this. It is a confutation of democracy because it sets limits to the 
exercise of the popular will, and substitutes for it a higher prin- 
ciple.” The “combination of different nations in one state,” he 
said, “is as necessary a condition of civilized life as the combina- 
tion of men in society. Inferior races are raised by living in 
political union with races intellectually superior. Exhausted and 
decaying nations are revived by the contact of a younger vitality. 
Nations in which the elements of organization and the capacity 
for government have been lost, either through the demoralizing 
influence of despotism, or the disintegrating action of democracy, 
are restored and educated anew under the discipline of a stronger 
and less corrupted race. This fertilizing and regenerating process 
can only be obtained by living under one government. It is in 
the caldron of the state that the fusion takes place by which the 
vigor, the knowledge, and the capacity of one portion of mankind 
may be communicated to another. Where political and national 
boundaries coincide, society ceases to advance, and nations relapse 
into a condition corresponding to that of men who renounce 
intercourse with their fellow men... The coexistence of several 
nations under the same state is a test as well as the best security 
of its freedom. It is also one of the chief instruments of civiliza-- 
tion ; and as such it is in the natural and providential order and 
indicates a state of greater advancement than the national unity 
which is the ideal of modern liberalism.” States in which there 
is no mixture of races, he contended, are “imperfect and those 
in which its effects have disappeared are decrepit.””9 


Observations on Lord Acton’s View.—No more powerful criti- 


°“History of Freedom and Other Essays,” pp. 289-298. Zimmern, “Nation- 
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cism of the doctrine of the “‘mono-national” state or more eloquent 
defense of the “poly-national” type has ever been made. While 
there is much truth in what Lord Acton said in regard to the 
value of the latter type of state, both as an influence upon the 
character of the people and as an instrument of civilization gene- 
rally, it is not without exaggeration. Thus his statements that 
the “poly-national” state is that which Providence indicates, that 
it provides the best security for freedom, that the “mono-national” 
type is “imperfect,” and that the combination of different nation- 
alities under the same state organization is as necessary to civilized 
life as the combination of men in society are not invariably sup- 
ported either by history or by actual experience. 

It is only under ideal conditions that the advantages of the 
“polynational” state outweigh those of the “mono-national” type— 
conditions such as exist only in a few states like Switzerland, Great 
Britain, and the United States, where the various nationalistic 
groups have consented voluntarily to live with one another under 
the same state organization, where they are satisfied with their 
united situation, where they have substantially identical interests 
and ideas, and where they are not oppressed by a more powerful 
nationality or denied such rights as appertain to the use of their 
language, the education of their children, and the exercise of their 
religion. On the other hand, in states which have been formed 
by the forcible annexation or incorporation of unwilling nation- 
alities or in those which were voluntarily formed, but in which a 
nationality subsequently became dissatisfied, the advantages claim- 
ed by Lord Acton are hardly likely to exist. Viewed from the 
standpoint of the interests of the discontented nationality, the 
cause of peace, and the advancement of the common civilization, 


the division of the state in such circumstances is desirable, assum- 


ing, of course, that the discontented’ nationality constitutes some- 
total population. 


thing more than an inconsiderable fraction of the 
Thus it would seem that the concession of independence to 
important nationalities like the Irish, the Poles, the Czechs, the 
Southern Slavs, the Balkan races, and others, intensely dissatisfied 
as they were, not only left the states from which they separated 
stronger and more stable internally, but also contributed to the 
promotion of the general peace. Such nationalities should, accord- 
ing to some writers, be permitted and even encouraged to separate 
themselves from what they regard as unnatural unions and to 
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organize themselves into independent states rather than be repress- 
ed and governed by force against their will.10 The proper 
conclusion therefore is that where the dissatisfied nationality 
constitutes at least a large fraction of the population it has a 
moral right, if the doctrine of self-determination has any mean- 
ing, to a separate state organization, although aS the committee 
of jurists in the Aland Islands case correctly maintained, the right 
is not one which is recognized by positive international law. 


Problems of Nationality.—Where a state embraces more than a 
single nationality, the several nationalities may be substantially 
equal in population and Strength, or they may be unequal. And 
where they are unequal in population, it may happen that the 
least populous is the superior in culture and civilization. In that 
case it may be able to acquire an ascendancy over the other nation- 
ality or nationalities because of such superiority, or it may do so 
by sheer force and reduce the others to subjection. Of this latter 
policy Mill remarked that it was one’ “which civilized humanity 
with one accord should rise to prevent.”11 It was Treitschke’s 
view that in such cases “the simplest relationship is that the one 
which is superior in civilization should wield the authority.’12 
This principle would seem to be the only reasonable one, provided 
of course the rights of the weaker nationality are respected. 
Treitschke, however, went further and maintained that normally 
and naturally in case of conquest the victor should have the right 
to “impose his culture and manners upon the people he has sub- 
jugated.” “The Germans,” he said, “let the primitive Prussian 
tribes decide whether they should be put to the sword or be 
thoroughly Germanized,” and he added: “cruel as these processes. 
of transformation may be, they are a blessing for humanity. It 
makes for health that the nobler- race should absorb the inferior 
stock.”13 The domination of the Magyars over the other races of 
Hungary, prior to the division of that state after the World War, 
was a striking example of the subjection by one Nationality of 
others, although the Magyars maintained not only that they were 
culturally and economically superior to the other races but also 
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that numerically they constituted an absolute majority over all 
the other races combined!*—a contention denied by other races. 

Mill remarked that if the smaller but culturally superior 
nationality succeeds in dominating the others, civilization is often 
the gainer, but he added that in such a’ case “the conqueror and 
the conquered cannot live together under the same free institu- 
tions.” Again, he said, if the dominating nationality is both 
the most numerous and the most advanced culturally, and especial- 
ly if the subjected nationality is small and incapable of asserting 
its independence, and is governed wisely and justly, it is likely 
to become reconciled to its position and gradually to become 
amalgamated with the larger. Finally, Mill pointed out that the 
most difficult situation is that where the several nationalities are 
equal, or approximately so, in population and in the various 
elements of civilization. In such cases the coalescing or amalga- 
mation of the different nationalities is likely to be retarded or 
even prevented altogether. “Each,” he said, “confiding in its 
strength, and feeling itself capable of maintaining an equal 
struggle with any of the others, is unwilling to be merged in it; 
each cultivates with party obstinacy its distinctive peculiarities ; 
obsolete customs, and even declining languages, are revived, to 
deepen the separation; each deems itself tyrannized over if any 
authority is exercised within itself by functionaries of a rival 
race; and whatever is given to one of the conflicting nation- 
alities, is considered to be taken from all the rest.” If, he added, 
they happen to be subject to a despotic government which cares 
no more for one than another of them, and which treats them all 
alike, they are likely in the course of a few generations to acquire 
a fellow-feeling and to become harmonized. But if the aspiration 
for independence seizes them before this fusion takes place, “there 
is not only an obvious propriety, but if either freedom or concord 
is cared for, a necessity for breaking the connection altogether.” 


Other Rights of Nationalities : (1) Right to Exist.—Whatever 
the differences of opinion regarding the moral right, or the right 
under international law, of discontented nationalities to separate 
themselves from the states of which they are an unwilling part 


“Vorgha, in Alden, “Hungary of To-day” (1909), pp. 23 ff As to the 
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and to organize themselves into new states of their own creation, 
there is a general agreement that they do have important rights 
which should be respected by the dominant nationality which 
controls the government. The “first and most natural” of these 
rights, said Bluntschli, the one which lies at the base of the others, 
is the right to exist.1° A nationality, as we have seen, is a histori- 
cal formation; it is a group united usually by ethnic, linguistic, 
and cultural bonds; it is a population haying common elements 
which give it the character of an entity more or less separate and 
distinct from the population of the rest of the state. It is hard 
to conceive of any considerations of public policy which would 
justify a state in attempting to extinguish the individuality of a 
nationality by forbidding the use of its language, by suppressing 
its literature and its established customs, and by outlawing the 
national religion. 

(2) Right of Language.—The strongest bond which unites the 
members of a nationality, and which constitutes usually its most 
peculiar possession, is language. They have therefore the strongest 
moral right to retain and speak their native language, to teach it 
to their children, and to employ it as the medium of expression 
in their literature. 

But it does not follow that the duty of the state to permit a 
nationality to retain and use its own language implies also the 
duty to admit it to an equal footing with the dominant language 
in the proceedings of the legislature and of the courts, in the 
administration, or in the army. Considerations of practical con- 
venience may make the use of one language to the exclusion of 
all others desirable for those purposes. It may be that the other 
languages are spoken by a relatively small part of the population, 
in which case it is no great hardship to give the preference for 
state purposes to that one which is spoken by the majority of the 
population. Thus the Welsh, the Basques, the Wends, the 
Bretons, the French Canadians, and the small Romansch-speaking 
element of Switzerland could hardly lay claim to a right to have the 
proceedings of the parliaments and the law courts of their respec- 
tive countries conducted in their languages equally with the other 
languages. But where the nationalities are approximately equal in 
numbers it would be otherwise. Thus in Switzerland the French, 
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German, and Italian languages are and should be on an equal | 
footing for all state purposes, the proceedings of the parliament, 
the courts, and the administrative bodies being recorded in all 
three languages. In the parliaments of Austria and Hungary prior 
to the division of those states at the end of the World War an 
even larger number of languages was employed, each being on an 
equal footing with the others. One of the unceasing complaints 
of the Magyars of the old Hungary was the refusal of the emperor- 
king to permit the use of the Magyar language in the army, with 
the result that Magyar recruits were obliged to learn German, 
which was the language of command. On the other hand the 
Germans of Bohemian Austria never ceased to agitate for the 
recognition of their language in the local administration of that 
part of Austria where they were numerous. 

German Policy in Respect of Racial Minorities.—The policy 
of the German government in respect to the use of the native languages 
by the French in Alsace-Lorraine, the Danes in Schleswig- 
Holstein, and the Poles in the German-Polish provinces, was often 
criticized as a grave infringement of the right here under discu- 
ssion. In Alsace-Lorraine German was made not only the language 
of the administration, the legislative council, and the courts of 
law—which was entirely defensible—but it was required to be 
used in the schools, and French was prohibited for the names of 
Streets, shop signs, inscriptions on tombstones, etc. Similarly in 
German Poland, the use of the Polish language was forbidden in 
public meetings ; from the outset it was forbidden in the national 
Schools where half the pupils were capable of understanding 
German, and, finally, it was decreed that after 1928 the use of the 
Polish language should be forbidden in all schools. About 1906 
the German government went to the extreme length of forbidding 
the use of the Polish language as the medium of religious instruc- 
tion—a measure which provoked “strikes” in the schools and 
Widespread disturbances among the Polish population. 

In the territory of South Jutland, where there were some 
150,000 Danes, the rigor of German policy was even less defensible, 
because of the small area of territory and the limited population. 
The use of the native language was not only forbidden in the ad- 
Ministration and in the law courts but it was gradually suppressed 


in the schools except for religious instruction. In 1908 it was 
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forbidden to be used in public meetings except for election pur- 
poses, and except where at least 60 per cent of the population 
spoke a language other than German. The display of Danish 
colors and the singing of Danish national songs were also pro- 
hibited. These and other measures, regarded by the Danes as 
oppressive and tyrannical, were rigorously enforced with a view 
to Prussianizing the territory, and hundreds of offenders were 
punished by imprisonment or banishment.1¢ 


Flemish Agitation in Belgium.—In March, 1919, during the 
meeting of the Peace Conference, a committee representing the Fle- 
mish population of Belgium laid before President Wilson an appeal 
in which they said+ “No permanent peace will be possible in 
Belgium unless our people shall have found absolute security that 
it will no longer be governed, educated, tried in courts of justice 
or led in its army in a language not its own, but in its old Dutch 
vernacular, and will be enabled to regain its ancient glorious civi- 
lization, instead of being kept down under foreign influence.” 
Alihough the Flemings assert that they constitute 57 per cent of 
the total population, French was made the official language of the 
country. Later, however, the Flemish language was by law placed 
on an equal footing in Flanders with French in the courts, in the 
army, and in the administration, but it is alleged by the Flemings 
that the law was made a dead letter by the French-speaking officials 
and by French-speaking lawyers of the courts, They complained 
that there was no state school or University in which Flemish 
youth could receive a complete education in their own language. 
They demanded among other things that the university of Ghent 
be made a Flemish institution, and by recent legislation this has 
been done in part. They further complained that all official text- 
books, reports, and official communications were in the French 
language. Other complaints were made, the sum and substance 
of all of which was that the government was endeavoring to 
“Frenchify” Flanders, and to: make the whole country part and 
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parcel of Latin civilization and culture—a policy which was com- 
bated with special vigor by the Catholic clergy. 


On the other hand, it is asserted in answer to the Flemish 
complaints, that their charges regarding the exclusion of Flemish 
from the schools, the courts, and the local administration in Flan- 
ders were not in accord with the facts. Furthermore, it was 
pointed out that there is no distinct Flemish literary language, that 
their literary language is Dutch, that in fact the Flemish literati 
generally employ the French language and that if Flemish-Dutch 
were to gain the supremacy in Flanders, the population would be 
cut off from the intellectual intercourse of Europe, which is carried 
on mainly through the medium of the French language.“ 


The Language Question in India.—In India, where there is a 
great variety of languages (there are said to be nearly one hundred 
spoken languages in the province of Assam), and where English 
has been made the official language of the country, the nationalists 
are demanding the displacement of English for one of the verna- 
culars. They are, however, not agreed as to which one of them 
should be given the preference. There is no particular one which 
any considerable part of the total population could understand 
if it were made the official language of the country. It is not easy, 
therefore, to see what would be gained by the displacement of 
English, which is understood by a much larger number of the 
population than any one of the vernaculars. 


Concluding Observations on the Language Question.—Viewing 
the language question from the standpoint not only of the general 
ultimate good of the particular nationality concerned, but also 
from the point of view of the advancement of civilization in 
general, it may be seriously doubted whether the maintenance of 
the language spoken by small nationalities ought to be encouraged 
by governments. It is enough that they should be respected and 
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allowed to be spoken and used in the primary schools, in religious 
worship, and for literary purposes. But when the language is one 
which is purely local, when it is incapable of being employed in 
international intercourse, and when it is not and cannot become 
a vehicle of science and general literature, there would seem to be 
no reason of state policy or public morality why it should be fos- 
tered as a living language by the state and accorded the same re- 
cognition in the courts, in the administration, in the parliaments, 
and in the higher educational institutions supported by the state, 
that is accorded the dominant language, when the latter is a 
language of general science, literature, and international inter- 
course. Instances are not lacking in south-eastern Europe where 
small nationalities have fought for the official employment of their 
language for state purposes when it was spoken only by a relatively 
small number of persons and where the entire literature of the 
language could be carried under one’s arm. 


(3) Right to Retention of Local Customs and Law.—Another 
right of nationalities which should be respected is the preservation of 
their local customs in so far as they are not contrary to the generally 
recognized principles of public morality or state policy. The sup- 
pression of the wearing of the Kilt, the national costume of the 
Scotch Highlanders, following the Stuart rebellions in Scotland, 
Was justified on considerations of public order, while the prohi- 
bition by English of suttee (widow-burning) in India was defensi- 
ble upon grounds of morality. It may be doubted, however, 
whether a nationality has a right to the maintenance of its local 
system of law when it is not in harmony with the general law of 
the country. The Romans, therefore, were probably justified in 
imposing the Roman law upon the peoples whom they reduced to 
subjection. Similarly, the French were justified in introducing 
the Code Napoléon in Alsace as the Germans were justified later 
in displacing it with their own law when Alsace came under their 
dominion.18 Likewise no one would deny the right of Great 
Britain to apply English law in Wales, or the right of the French 
to apply French law in Brittany. Instances are not lacking, how- 


* After the reannexation of Alsace to France, following the World War, the 
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ever, where the exercise of the right proved to be inexpedient. 
Thus the attempt of the British to impose the forms of their law 
and judicial procedure upon the Indians of Bengal in the eigh- 
teenth century has been pronounced a serious mistake. Similarly, 
the imposition by the Romans of their law and administration 
of justice upon the German tribes in disregard of the Teutonic 
principle of the personality of law, according to which conquered 
peoples were entitled to retain their own law, aroused strong 
Opposition and kindled the flame of German freedom.!? Some- 
times, for reasons of public policy, conquered peoples are allowed 
by the conqueror to retain their own system of law, wholly or in 
part. Thus upon the conquest of the South African Republic in 
1901, the British allowed the system of Dutch-Roman law to be 
retained in the Transvaal; and in Quebec French law is permitted 
in large measure. 


Protection of the Rights of Racial Minorities by the League of 
Nations.—As has been pointed out above, the territorial rearrange- 
ments made by the treaties of peace at the close of the World War left 
important fragments of alien nationalities in the territories of 
various old and newly created states.2° Realizing that these mino- 
rity groups who differed in race, language, or religion from the 
majority of the population would be exposed to discriminatory 
treatment or persecution at the hands of the dominant nationality 
in control of the government, the Peace Conference made an 
attempt to provide adequate safeguards for their protection. The 
treaties of peace with four of the former belligerent powers in 
whose territories such minorities existed (Austria, Hungary, Bul- 
garia, and Turkey) placed their protection under the guarantee 
of the League of Nations. In 1919-1920 treaties embodying the 
Same arrangement were concluded between the Allied and Asso- 


* Compare Bluntschli, op. cit, p. 95. f 

2 Tt is estimated that the readjustments made by the treaties of peace at the 
close of the World War reduced the population of minorities in Europe from 
about 54,000,000 to 16,800,000, the majority of the latter being Germans, Magyars, 
and Ruthenians. About one fourth of the population of Yugoslavia consists of 
minority races; one third of the population of Rumania; two fifths of the 
Population of Czechoslovakia ; and nearly half of the population of Poland Gn- 
cluding Vilna and East Galicia). Buell, “International Relations,” p. 173 ; 


ae “u Peoples and the League of Nations” (1922), 
xton and Evans, “Oppressed Peoples (1922), p. 332; and Bruyn, “Le 


P. 82; Duparc, “La protection des minorités” 
Problème des minorités” (1923), p. 126. 
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ciated Powers, on the one hand, and Poland, Czechoslovakia, 
Yugoslavia, Rumania, Greece, and Armenia on the other. All 
these treaties confer certain rights upon both the inhabitants and 
the nationals of the country, without distinction of birth, nation- 
ality, language, race or religion, and such countries undertake to 
recognize the treaty provisions as a part of their fundamental 
law,?! and as international obligations placed under the protec- 
tion of the League of Nations. 


In brief, the rights conferred include equality before the law, 
political equality, free use of language in social and business in- 
tercourse, in religious worship, in the press or public meetings, 
and in the law courts; the right of minority peoples to establish 
and maintain at their own expense charitable, religious, social, or 
educational institutions; the use of their own language in the 
primary public schools in towns and districts in which the mino- 
rity constitutes a considerable proportion of the population ; and 
an equitable share of the state and municipal appropriations for 
educational, religious, or charitable purposes. In some of the 
treaties there are also provisions dealing with particular races or 
conditions. Thus the treaty with Poland contains special provi- 
sions relating to the Jews; the treaty with Czechoslovakia contains 
provisions for safeguarding the autonomy of the Ruthenians south 
of the Carpathians ; and the treaty with Rumania provides for edu- 
cational and religious autonomy of the Saxons and Czechlers of 
Transylvania. All the treaties provide that any member of the 
Council of the League of Nations shall have the right to bring 
to the attention of the Council any infraction of the treaty provi- 
sions and the Council may thereupon take such action as it may 
deem proper and effective in the circumstances. In case of any 
difference of opinion concerning matters of law or fact arising 
under the treaties the difference shall be regarded as international 
in character and shall be referred to the permanent Court of 
International Justice, whose decision shall be final. 


Several of the new states with which no such treaties were 
concluded and which have been admitted to the League of Nations 
were required as a condition of admission to give an undertaking 


“They are so recognized expressly in the constitutions cf Poland, Czecho- 
slovakia, and Yugoslavia. 
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that they would apply and enforce the principles of the minority 
treaties. Such undertakings were given by Albania, Finland,?? 


Esthonia, Latvia, and Lithuania?3 upon their admission to the 
League. 


Enforcement of the Treaty Provisions.—The conclusion of these 
treaties marked a great step in advance for the protection of 
racial, linguistic, and religious minorities, and not the least of the 
important services rendered by the League of Nations has been 
its intervention to insure the observance of the treaties. It is 
necessary to admit, however, that its efforts have not been wholly 
successful. Where there have been complaints and petitions to 
the Council for redress, the governments accused have shown a 
disposition to resent the intervention of the League as outside 
interference in matters which they considered as domestic and not 
international. In Poland there has been complaints against the 
dispossession of German farmers and the denial of Polish citizen- 
ship to German residents in violation of the treaties; and in 
Hungary the Jews have complained at the alleged exclusion of 
Jewish students from the universities. The Turkish government 
has undoubtedly been the greatest offender, having forcibly 
expelled large numbers of Greek and Armenian inhabitants of 
Asia Minor ;24 Greece, on her part, has used pressure to force 
out of Macedonia large numbers of native Bulgarians ; Yugoslavia 
has employed a similar method to force out Bulgarians from the 
part of Macedonia assigned to her by the treaty of peace ; Rumania 
is said to have made life almost intolerable for the Hungarians of 
Transylvania; while Poland has raised numerous difficulties for 
the Lithuanians who chose to remain in Vilna. The effect of all 


= = As a condition of the recognition by the Council of the sovereignty of 
Finland over the Aland Islands (1921), Finland agreed to permit the use of the 
language spoken by the inhabitants of the islands in the state schools, subject to 
the consent of the commune. Undertakings were also given for preserving the 
culture and local Swedish traditions and for the autonomy of the Islands. : 

= As to the provisions of the so-called Minorities Treaties see especially 
Rosting, “Protection of Minorities by the League of Nations,” Amer. Jour. of 
Internat. Law, vol. XVII (1923), pp. 641 ff. See also Duparc, op. cit, and 
Fauchille, “Traité de droit international public,” vol. I (1922), pt. I, pp. 802 ff., 
and the authorities there cited. Perhaps the most valuable discussion of the 
Whole subject is found in lectures of M. Mandelstam entitled “La protection 
es minorités” before the Hauge Academy of International Law in 1923. Recueil 
des Cours, pp. 336 fi. JP : 

“The number is said to have exceeded one million. 
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these measures has been to cause a wholesale reshuffling and 
migration of minority peoples from one state to another. Each 
nationality having been provided with a home state by the trea- 
ties of peace, there is a disposition to compel, by every sort of 
pressure, those who remain in other states to leave and return to 
the home state provided for them. The League of Nations has 
“not been able to prevent these clear violations of the spirit if not 
the letter of the treaties which were concluded for the protection 
of the unfortunate victims. 

Situation of the Germans in South Tyrol.—It may be observed 
in this connection that no treaties were concluded for the protection 
of minorities who may happen to be found in the territories of 
any of the Allied and Associated Powers. As has been said above, 
South Tyrol, inhabited almost entirely by Germans, was detached 
from Austria and annexed to Italy. This was for the alleged reason 
that this territory was necessary to give Italy a “strategic” frontier. 
As there are no treaty guarantees for their protection, the 250,000 
Germans in the annexed territory are left entirely to be dealt 
with by the Italian government in such manner as its sense of 
justice or its views of state policy may demand. The inhabitants 
addressed a protest to the Peace Conference, expressing their feel- 
ing of grief and despair at being annexed to Italy without their 
being consulted by means of a plebiscite, but it was without effect. 
An Italian delegate (Tittoni) at the Conference pledged his word 
that the language and cultural institutions of the people an 
would be respected and similar assurances were later given by 
prominent members of the Italian Chamber of Deputies who 
expressed regret that “strategic” considerations had made necessary 
the annexation of the territory. For a time these promises were 
observed by the Italian government, but with the advent: to power 
of the Fascisti party a change of policy was adopted. Local meet- 
ings and processions are said to have been broken up, sometimes 
by violence, German teachers in the schools were displaced, local 
German officials and judges were dismissed, the use of the German 
language in the schools was forbidden, and in consequence 
hundreds of schools were closed, and even religious instruction was 
required to be given in the Italian language. The names of 


nexed 


“For a detailed and highly documented account of the Italian measures against 
the rights of the Germans in South Tyrol, see Voltein, Verdross, and Winkler, 
“Deutsch Südtirol,” vols. I, II, Schriften des Institut fir Statistik der Minderheits 
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towns and villages and even of roads and streets have been changed 
from German to Italian; the use of the German language in 
public transactions has been prohibited; and historic monuments 
and portraits of national heroes have been removed from the 
schools and public places. By these and other measures an attempt 
had been made to Italianize completely the province and to ex- 
tinguish so far as possible all traces of a once vigorous nationality. 


Exchange of Racial Minorities.—It has been suggested that where 
the voluntary assimilation of racial minorities appears to be im- 
possible a practicable and equitable means of solving the problem 
would be an exchange of such population for those of another 
State, who possess the ethnic nationality of the state in which they 
constitute a minority.2® This solution, in appearance at least, 
was applied in 1923-25 in the relations between Greece and 
Turkey. The defeat by Turkey of Greece in 1922 was followed 
by a general exodus of the Greeks from Asia Minor, in order to 
€scape massacre or maltreatment by the victorious Turks. Upon 
the suggestion of Dr. Nansen at the Lausanne Peace Conference, 
Greece and Turkey concluded a convention (Jan. 30, 1923) under 
which the two powers agreed to exchange a portion of their 
Minorities: the Orthodox Greeks of Asia Minor for the Ottoman 
Moslems in Greece. The émigrés were permitted to take with 
them their personal effects, and they were to be paid for their 
Immovable property by the government of the territory in which 
it was found, the value to be fixed by a mixed commission. The 
Greek government reluctantly agreed to the exchange and the 
Greek population of Asia Minor addressed vigorous protests to 
the Peace Conference at Lausanne, the League of Nations, and 
the governments of the Allied and Associated Powers. Every- 
Where deep sympathy was expressed for the unfortunate refugees 
Who became the victims of the arrangement. In appearance a 
Voluntary exchange, in fact it was a mass expulsion of the Greeks.?7 


Leipzig und Wien, 1925). See also an 
A Tyrol” by Lilian Frobenius- 
ne, Feb., 1925, pp. 701 ff. ; and 
South Tyrol,” Foreign Affairs, 


Völker an der Universität Wien (Deuticke, 
Article entitled “The Iron Hand of Italy over n 

agle, in the N. Y. Times Current History Magazi 
Sne by Kunz entitled “Italian Rule in German 


Pril, 1927, pp. 500 ff. ication.” 
S Giraud, “Le droit des nationalités, sa valeur, son application,” Revue 

8¢ne'rale de droit international public, 2d series, vol. Vi (1924), P 58. 4 
,., Giraud, article cited pp. 56-58, and Tenekides, Lee es aporis et 
1 échange obligatoire des populations greco-turques, same Revue, pp. 72 Æ Under 
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A more genuine case of reciprocal exchange of minorities was 
that provided for by a convention between Bulgaria and Greece, 
signed at Neuilly November 29, 1919. It differed from the 
Turkish Greek convention in that the arrangement was entirely 
voluntary and did not have the character of a forcible expulsion. 


the arrangement some 400,000 Moslems were transferred from Greece to Turkey. 
while approximately 250,000 Greeks were transferred from Turkey. About 
1,250,000 Greeks had already been forcibly exiled from Anatolia before the ex- 
change agreement went into effect. 
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I. Nature AND ORIGIN 


Nature of Sovereignty.—As pointed out in an earlier chapter, 
the constituent element which distinguishes most fundamentally 
the state from all other human associations is sovereignty—the 
supremacy of will and power. In every fully independent state 
there is some person, assembly, or group (e.g., the electorate) who 
or which has the supreme power of formulating in terms of law, 
and of executing, the collective will; that is, the final power to 
command and enforce obedience to its authority. Other associa- 
tions have collective wills and may formulate opinions, but it 
is the peculiar characteristic of the state that its will alone domi- 
nates and overrides, in case of conflict, all other wills, whether of 
persons or associations. To it all other wills are potentially sub- 
ject. The will of the state once declared represents the last word 
regarding the matter upon which it has made a decision.1 It does 
not admit the right of any other body or association to exercise 
the power of sovereignty within its territory or even to share with 
it the exercise of that power. 

The Idea and the Term.—Although the term “sovereignty” is 
modern, the idea goes back to Aristotle, who spoke of the “supreme 
power” of the state.? The Roman jurists and the civilians: through- 
out the Middle Ages likewise had the idea, for they frequently 
employed the terms summa potestas and plenitudo potestatis by 
which to designate the supreme power of the state. The modern 
terms “sovereign” and “sovereignty” (souverain, souveraineté) 
were first used by the French jurists, notably by the Beaumanoir 


* Compare Maine, “Early History of Institutions” (1875), p. 349, and 
Willoughby, “Nature of the State” (1896), p. 185. } 
*See his “Politics,” bk. MI, ch. 7. 
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and Loyseau in the fifteenth century,’ and later they found their 
way into English, Italian and German legal and political lite- 
rature4 Bodin in the sixteenth century was the first writer to 
discuss at length in his “Six Books on the Republic” the nature 
and characteristics of sovereignty. In the Latin edition of his 
work he employed the term summa potestas and in the French 
edition the term souveraineté. 


While the ancient and medieval writers undoubtedly had 
some notion of the modern idea of sovereignty, it was more or 
less vague and confused, due in large part, no doubt, to the fact 
that the sovereignty of the state as we understand it to-day was 
largely non-existent.5 It was the struggle between the rising 
national state and its various internal and external rivals—the 
Holy Roman Empire, the papacy, and the feudal lords—during 
the late Middle Ages which gave rise to the modern doctrine of 
the sovereignty of the state and which called forth the first litera- 
ture dealing with the subject. It was especially in France that 
this struggle assumed the fiercest proportions. The French kings 
Vigorously combated the pretensions of the emperor, the pope, 
and the feudal nobility, and asserted that they held their king- 
doms by their swords and from God alone. “Le rois,” said the 
great Saint Louis, “n’a point de souvrains es choses temporieux.” 
French jurists came to the aid of their kings with a legal theory 
which served both as a weapon of defense and a justification of 
the royal claim to supremacy. This was the theory not so much 
Of state sovereignty as it was of monarchical sovereignty. “The 
king is sovereign above all,” said Beaumanoir, “and we name him 
when we speak of the sovereignty which belongs to him.” 


gnty was not conceived of as implying the 


Originally, soverei 


* Viollet, “Establissements de Saint Louis,” vol. II, p. 370 ; Carré de Malberg, 
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5 Jenks, “The State and the Nation” (p. 260), remar! Ae at e heads of 
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total independence of the monarch as over against his various 
rivals, but before the end of the sixteenth century it came to be 

3 . s Y 
regarded as an absolute supremacy and therefore an indivisible 
power. 


Sovereignty Identified with the Monarch.— Originally conceived 
as a personal attribute of the monarch, sovereignty came in the hands 
of Bodin to be regarded as a constituent element of the state, 
although Bodin himself did not avoid confusion, for he identified 
sovereignty with the power of a particular organ of the state. In 
France this organ was the king, and to him Bodin attributed the 
right of sovereignty. Bodin and other early writers also fell into 
the error of confusing the sovereign power with the power of 
government. Thus he enumerated as “true marks of sovereignty” 
the power to make laws, to declare war and make peace, to create 
offices, judge legal controversies, etc. In fact these powers do not 
result from the notion of sovereignty, but are nothing more than 
the usual prerogatives of particular organs of the government. It 
is not unnatural that the sixteenth-century writers should have 
identified the sovereignty of the state with the power of the 
monarch, mainly because the struggle which gave rise to the con- 
ception of sovereignty was undertaken and sustained by the 
monarch himself in order to establish personal independence. As 
the king triumphed in the struggle, it was equally natural that 
sovereignty should have been regarded as belonging to him.¢ 


Some Definitions of Sovereignty.—Definitions of sovereignty, 
like definitions of the state, vary according to the opinions of their 
authors. Bodin, the first writer to employ the term, defined it as 
the “summa in cives ac subditos legibusque soluta potestas”—the 
supreme power of the state over citizens and subjects, unrestrained 
by law. Grotius, who wrote half a century later, defined it as “the 
supreme political power vested in him whose acts are not sub- 
ject to any other and whose will cannot be overridden.”? Black- 
stone conceived it to be “the supreme, irresistible, absolute, un- 


°As to this and the origin of the conception of Sovereignty see especially 
Carré de Malberg, op. cit., pp. 72-78; Duguit “L’état,” vol, I, pp. 339 ff. ; Rehm, 
“Allgemeine Staatslehre,” pp. 40 ff.; Meyer, “Lehrbuch des deutschen Staats- 
rechts” (6th ed.), ch. I; and Jellinek, op. cit. (French translation), vol, Il, 
E 18i 
Ep “De Jure, Belli et Pacis,” bk. I, ch. 3, Whewell’s ed., p, 112. 
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controlled authority in which the jura summi imperii reside.”S 
Jellinek defined it as “that characteristic of the state in virtue of 
which it cannot be legally bound except by its own will, or limited 
by any other power than itself.”° Duguit says that sovereignty 
according to the dominant theory in France is the “commanding 
power of the state; it is the will of the nation organized in the 
state ; it is the right to give unconditional orders to all individuals 
in the territory of the state.”1? Burgess characterizes it as “original, 
absolute, unlimited power over the individual subject and over 
all associations of subjects.”1 Again he calls it “the underived 
and independent power to command and compel obedience.”1? 


II. KINDS oF SOVEREIGNTY 


Titular Sovereignty.—The term “sovereign” is used by writers 
in various senses. In the first place it is used in a titular or 
nominal sense to designate a king or other monarchical ruler who 
has ceased in fact to be a real sovereign and has become merely an 
Organ of the government. It is used in this sense in Great Britain, 
Where the king is officially referred to as the “sovereign.” Thus 
indictments for crime are in the name of “our Sovereign Lord 
the King.” This usage dates back to the time when the king was 
in reality the sovereign, and although he has long since ceased to 
be such in fact the usage is retained as one of those numerous 
fictions which still survive in English law and legal literature. 


3 “Commentaries on the Laws of England,” Chase’s ed., P. ue pasties ER 
of the United States Supreme Court defined it in almost the ame language 
his “Commentaries on the Constitution of the United Sia ao ORE Hvac nod. 

Tehre von den Staatenverbindungen,” p. 34; also his irec 
Staates,” pp. 421 ff. 

*“Droit constitutionnel,” vol. I, p. 113. |, LL p. 52 

2 “Political Science and Constitutional Law,” vo. Oth n definitions are the fol- 

P Political Science Quarterly, vol. ill, p._ 128. ither E nor delegated, 
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nor subject to particular rules which it cannot a of Politics,” p. 49; “Sovereignty 
Power on earth,” Pollock, “History of the Sei nsi “Nature of the State,” p. 280. 
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Legal and Political Sovereignty.—In the second place, a distinc- 
tion is frequently made between legal sovereignty and political 
sovereignty. The former represents the lawyer’s conception of 
sovereignty ; that is, sovereignty as the supreme law-making power. 
The legal sovereign, therefore, is that determinate authority which 
is able to express in legal form the highest commands of the state— 
that power which can override the prescriptions of the divine law, 
the principles of morality, the mandates of public opinion, etc. 
Behind the legal sovereign, however, is another power, legally un- 
known, unorganized, and incapable of expressing the will of the 
state in the form of legal command, yet withal a power to whose 
mandates the legal sovereign will in practice bow and whose will 
must ultimately prevail in the state. This is the political sove- 
reign. In a narrower sense the electorate constitutes the poli- 
tical sovereign, yet in a wider sense it may be said to be the whole 
mass of the population, including every person who contributes 
to the molding of public opinion, whether he is a voter or not. 
Powerful as it is, however, the electorate cannot express its will in 
the form of a legal rule, except where the government is a pure 
democracy, though it may command the legislature to do its bid- 
ding, and if the command is clearly pronounced and fully under- 
stood, it will not be lightly disregarded and in fact will usually be 
obeyed. 

Where the will of the legal sovereign and the political sove- 
reign conflict, the former must, however, take precedence, since 
only that which has been embodied in legal form will be enforced 
by the courts, however much more in accordance with expediency 
or abstract justice the mandate of the political sovereign may seem 
to be. The legal sovereign, observes a well-known writer, is the 
lawyer’s sovereign qua lawyer, the sovereign beyond which lawyers 
and courts refuse to look. For the lawyer a law may be good law, 
legally, though passed by a parliament which has been condemned 
by the political sovereign, the electorate. With the wishes or 


3 “That body is politically sovereign,” says Dicey (“Law of the Constitution,” 
2nd ed., p. 66), “the will of which is ultimately obeyed by the citizens of the 
state.” In England, he adds, this sovereign is the _Clectorate, which in the long 
zun can always enforce their will. But the judges know, nothing about any will 
of the people except in so far as that will is expressed in an act of Parliament 
and [they] would never suffer the validity of a statute to be questioned on. the 
ground of its having been passed or being kept alive in opposition to the wishes 
of the electors,” 
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feeling of the electors the lawyer as lawyer has nothing to do.! 
He may take into consideration their opinions and wishes, but 
until the latter have embodied in a written legal command they 
are for him mere brutum fulmen. Lord Bryce remarked that the 
distinction between legal and political sovereignty is largely the 
result of the difference between the juristic and the popular con- 
ception of sovereignty. “To an ordinary layman,” he said, “the 
Sovereign is that person or body of persons which can make his or 
their will prevail in the state, who is acknowledged to stand at the 
top, who can get his own way and make others go his. For the 
lawyer, however, a more definite conception is required. To him 
the sovereign is no other person or body than he or they to whose 
directions the law attributes legal force, the person or body in 
whom resides as of right the ultimate power of laying down 
general rules. This person or body is the legal sovereign and 
represents the juristic conception.”!5 


The Distinction Does not Involve a Division of Sovereignty.— 
Some writers reject the distinction between legal and political sove- 
reignty on the ground that it seems to involve the recognition of a 
dual sovereignty in the state.1® A little reflection, however, will 
show that the distinction between legal and political sovereignty 
does not rest upon the principle of a divided sovereignty, but 
rather upon the distinction between two different manifestations 
of one and the same sovereignty through different channels. As 
has been said, the one may not harmonize with the other, that is, 
the expressed will of the legal sovereign may not be that which the 
political sovereign has commanded, in which case the legal sove- 
reign ought to be reorganized or reconstituted by a new election, 
Otherwise the will of the electorate cannot be made effective. This 
is nothing more than saying that law ought to conform to public 
Opinion when properly expressed ; that the legislature ought to 
obey the mandate of the electorate ; and that when it does not, the 
electorate and the legislature are out of harmony. _ The problem 
of good government, says Professor Ritchie, is largely the problem 
of the proper relation between the legal and the ultimate political 


“Ritchie in Annals of the Amer. Acad. of Pol. and Soc. Sci., vol. I, p, 401 ; 


See al; ilchri . cit, p. 115. EA 
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sovereignty.17 Of course, where the system of pure democracy 
exists, the possibility of divergence between the will of the legal 
and political sovereigns is eliminated, for under such conditions 
the two are identical. In a pure democracy the expressed will of 
the electorate is not mere opinion or mandate, but law itself. 
Ordinarily, however, the legal sovereign is organized separate and 
distinct from the political sovereign, and is either some determi- 
nate organ like the British Parliament or a constituent body 


into existence for the specific purpose of formulating 
sing the sovereign will. 


called 
and expres- 


Legal Sovereignty in Great Britain.—The distinction between 
legal and political sovereignty is most prominent in those countries 
like Great Britain where the constitution may be amended by the 
legislature and where, in consequence, there is no legal distinction 
between constitutional and statute law.8 In Great Britain the 
Parliament is both the ordinary legislative body and the consti- 
tuent assembly. It is legally omnipotent and subject to no res- 
traints except those of a moral and physical character. There is 


no other body of persons in Great Britain capable of mak 
which can override or derogate from an act of P 
British Parliament is so omni 


that it can adjudge an infant 


ing rules 
arliament. The 
potent, legally speaking, says Dicey, 
of full age ; it may attaint a man of 
treason after death ; it may legitimize an illegitimate child, or if it 
sees fit, make a man a judge in his own case.19 By the act of 1716 
it did what only a sovereign body can do, when it prolonged its 
own existence from three to seven years. It can alter the consti- 


tution by the same legal processes that are followed in the enact- 
ment of an ordinary statute. 


No court will listen to an argument a 
act of Parliament, even though it be con 
prescriptions of the constitution.20 


gainst the validity of an 
trary to the most sacred 


* Annals of the American Academy of Political and So 
p. 402. Cf. also McKechnie: “The will of the legal soverei 
the authorized embodiment or manifestation of the will of the Political sovereign. 
Tf the popular will is accurately expressed by the legal sovereign, the Power of 
the people is effective, otherwise it is not. The State and the Individual,” p. 131, 

*On the distinction between legal and political sovereignty, between Staats- 
souveränität and  Rechtssouveranitat, see Krabbe, “Die Lehre der Rechtscou- 

ranitat,” especially ch. 1. 

ms “Taw of the *Constitution,” 2nd ed., p. 45. PL $ 

# Sidgwick is one of the few writers who is disposed to question the legal 
omnipotence of the British Parliament, He contends that its sovereignty was not 
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Yet there is a sense in which the British Parliament is not 
sovereign. There is a power above Parliament whose mandates 
it must obey and whose will must ultimately prevail upon all 
matters upon which it pronounces an opinion. This is the will 
pronounced by the electorate at a general parliamentary election. 
The lawyers do not recognize this sovereignty and the courts do 
not take notice of it, and even the Parliament itself might for a 
time lawfully resist it, but in the end, if the electorate insists upon 
obedience, Parliament must bow before the popular will and 
enact its commands into law. In this sense the electorate and 
not Parliament is sovereign. 


Popular Sovereignty.—From the discussion of political sovereign- 
ty we come naturally to the doctrine of popular sovereignty—a 
doctrine which attributes sovereignty to that vague and indeter- 
minate mass called “the people.” The idea originated with the 
anti-monarchical writers of the sixteenth and seventeenth century 
(the monarchomachs), notably Marsiglio of Padua. William of 
Ockam, George Buchanan, Thomas Barclay, Francis Hotman, 
Boucher, Saurez, Bellarmin, Althusius, and others who, in their 
attacks upon the prevailing system of absolute monarchy and rely- 
ing upon the law of nature and the theory of contract, defended 
the principle of the sovereignty of the people. Sovereignty, they 
argued, had originally belonged to the people and they could not 
lose it by prescription and in fact never had alienated it to a 
monarch.?1 


In the eighteenth century Rousseau proclaimed the doctrine 
of the sovereignty of the people as with a trumpet blast ;22 it be- 


recent date, and that even as late as the 
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came a fetish with the French revolutionists; Jefferson in the 
American Declaration of Independence approved it when he 
asserted that governments derive their just powers from the consent 
of the governed, and from then until now it has been generally 
regarded as the essence of all true democracy. It is, says Bryce, 
“the basis and watchword of democracy.”2* The term “popular 
sovereignty” is frequently and generally used by writers in a loose 
and inexact sense, and when so used it may lead to misconception 
and even to mischief. Those who attribute sovereignty to the 
people, and who proclaim that the will of the people is the voice 
of God, rarely tell us what they mean by the “People.” In one 
sense the people may be viewed as the total unorganized indeter- 
minate mass—“a monster with countless heads, incapable of collec- 
tive political action”; in another sense they may be regarded as 
only that portion of the total population which is vested with 
the electoral franchise. It would manifestly be contrary to the 
facts to ascribe sovereignty to the people viewed in the former 
sense. Sovereign power can be legally exercised only by those 
upon whom the law confers the right or privilege of voting, and 
then only through legal channels. The formulated will of the 
whole mass of the people, if that were conceivable, would have 
no legal validity unless it were expressed in legal form and through 
the channels prescribed by the constitution for the expression of 
the popular will. Unorganized public opinion, however powerful, 
is not sovereignty unless it is clothed in legal form, no more so 
than the informal or unofficial resolutions of the members of a 
legislative body is law.2* The sovereignty of the people, therefore, 
can mean nothing more than the power of the majority of the 
electorate, in a country where a system of approximate universal 
suffrage prevails, acting through legally established channels to 
express their will and to make it prevail. 


National Sovereignty.—The French Revolutionists proclaimed 
a principle which they described as “national sovereignty.” In their 


«Modern Democracies,” vol. I, p. 143. As te the meaning of the term 
“ » ieee 
people” see ibid., ch. 14. beg ? Si 

Milt is ether incorrect nor- mischievous, says Sir George C. Lewis, to speak 
of the sovereignty of the people in states in which they are not sovereign, if it 
be done in a metaphorical sense to signify the moral contro] and influence over 
the legislature and if the distinction between legal power and moral influence 
be kept in mind and real sovereignty be not confused with figurative sovereignty. 
“Use and Abuse of Political Terms,” p. 48. 
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famous Declaration of the Rights of Man and in some of their 
early constitutions they affirmed that “all sovereignty resides essen- 
tially in the nation.”25 This theory of sovereignty, says M. 
Duguit, became for a certain French school “one of the intangible 
dogmas like the articles of a revealed religion, and it forms to-day 
assuredly a positive principle of our political law.” He adds : 
“Now it is not difficult to demonstrate that it is null and that 
the pretended dogma of national sovereignty is a gratuitous hypo- 
thesis and, moreover, a useless postulate.” It is false, he argues, 
because it implies that the nation possesses a personality and a 
will distinct from the persons and wills of the individuals who 
compose it—a hypothesis which is undemonstrated and undemons- 
trable26 The French jurist Carré de Malberg, who states that the 
notion of “national sovereignty” is considered in France to be 
“one of the fundamental principles of public law and of the orga- 
Nization of the public powers,” points out that the theory was 
invented for the negative purpose of denying the old absolutist 
Principle of the sovereignty of the monarch. It was intended to 
mean also, contrary to the teaching of Rousseau, that sovereignty 
in France was not divided into some forty million fragments, each 
individual exercising a portion of it, but it resided in the collec- 
tivity as a whole viewed as a corporate person. It was an 
affirmation of the principle that sovereignty is a power of the 
nation personified, that is, the state, and a denial of the principle 
Of individual sovereignty." The conception of sovereignty as 
residing in the nation personified as the state is of course an 
abstraction since it can be exercised by or manifested only through 
physical persons or institutions. National sovereignty is of course 
not necessarily the same thing as the sovereignty of the people, 
and it would not be such in a state where a system of approximate 
Universal suffrage did not exist. 


Sovereignty of Reason or Justice.—A few writers, sna ag 
have defended what they call the sovereignty of “reason” or 
“Justice,” the only legitimate sovereignty, they say, that can be 
defended, because it rests upon right rather than upon physical 


5 The constitution of Belgium (Art. 25), of Rumania (1923, Art. 23), and 
% Chile (1925, Art. 2) proclaim the same principle. 
p on. cis a eg Hs 167-177. Compare also Hauriou, “La souveraineté 
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power or force. This conception is highly abstract and represents 
an attempt to define sovereignty in terms of ethical rather than 
legal principles.*6 

De Facto Sovereignty.—In the next place a distinction may be 
made between the sovereignty which is actually able to make its 
will prevail, though it may be without legal basis, and the 
sovereignty which according to legal right is entitled to the obe- 
dience of the people, but which in fact may be temporarily dis- 
placed in consequence of revolution or expulsion by a usurper. 
The person or body of persons who or which for the time is able 
to enforce obedience or in whose rule the people voluntarily 
acquiesce is the de facto sovereign, although he or it is not neces- 
sarily the de jure sovereign. Thus sovereign may be a usurping 
king, a self-constituted assembly, a military dictator, or even a 
priest or a prophet; in either case the sovereignty rests upon 
physical power or spiritual influence rather than upon legal right. 
History abounds in examples of such sovereignties. Cromwell, 
after he had dissolved the Long Parliament, Napoleon, after he 
had overthrown the Directory, the English convention which 
offered the crown to William and Mary, the Southern Confederacy 
from 1861 to 1865, the Bolshevist régime in Russia following the 
Revolution of 1917, are instances of actual sovereignties which 
rested upon no legal basis, though some of them ultimately became 
de jure sovereignties through general acquiescence of the people 
and by recognition of foreign governments. The temporary occu- 
pation of part of a state’s territory by a hostile army when the 
commander displaces the local authority and exacts obedience 
from the inhabitants is another example of de facto sovereignty 
of which history affords many instances.?® In some of the instances 
cited above, the usurping sovereign expelled the legal sovereign 
from his legally rightful seat and by force compelled the obedience 
of the inhabitants. 


De Jure Sovereignty.—De jure sovereignty, on the other hand, 
has its foundation in law, not in physical power alone, and the 
person or body of persons by whom it is exercised can always 
show a legal right to rule. This is the sovereignty which the law 

ce ho thus conceived sovereignty may be mentioned Guizot, 
ea e A Contin and Royer-Collard. See Bluntschli. op. cit, p. 499 ; 


in, op. cit., p. 36; and Merriam, op. cit., ch. 5. Jaen 
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recognizes and to which it attributes the right to govern and exact 
obedience. It does not depend for its validity upon obedience 
actually rendered, for the law assumes the obedience to be enforce- 
able. As a matter of fact it may not be actual sovereign, for it 
may be expelled, as has been said, from its rightful place or may 
have temporarily disappeared through disorganization or disinte- 
gration ; but, however this may be, it has legal right on its side 
and is lawfully entitled to command and exact obedience. Mani- 
festly, every consideration of experience requires that the sovereign 
in actual control should be legally entitled to rule, that is, physical 
power and mastery ought to rest upon legal right. The sovereign 
who succeeds in maintaining his power usually becomes in the 
course of time the legal sovereign, through the acquiescence of the 
people or the reorganization of the state, somewhat as actual 
possession in private law ripens into legal ownership through 
prescription. On account of the manifest advantages which flow 
from the exercise of power resting on strict legal right rather than 
upon mere physical force, the new sovereign sometimes has his 
de facto claim converted into a legal right by election or ratifica- 
tion. Such an act on the part of the new sovereign by thus 
establishing a legal basis for his power strengthens his moral claim 
to the obedience of the people and diminishes the danger of 
conspiracies and rebellions on the part of the adherents of the 
displaced sovereign. There is, as Bryce well observed, a natural 
and instinctive opposition to submission to power which rests only 
on force.30 


External Sovereignty.—Strictly speaking sovereignty is an inter- 
nal power; that is, power over all persons and things, subject to 
such exceptions as the state may admit, within its own territorial 
limits. Many. writers, however, especially those on international 
law, distinguished between internal sovereignty and external 


"Studies in History and Jurisprudence,” vel. I, p. 516. Austin (“Jurispru- 
dence,” lect. VI) refused to recognize the distinction between | de IPERS 
and de facto sovereignty, because, as he said, the adjectives “lawful and “un- 
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sovereignty. Sovereignty, they say, has two “faces”; the power to 
command all persons within the interior of the country and the 
power to represent the state in its relations with other states, in- 
cluding the power to declare war and make peace.*t The distinc- 
tion hardly appears to be a sound one; at least it is inexact to 
describe the latter as “external” sovereignty, since it leaves the 
implication that a state is sovereign in respect to certain matters 
outside its own territorial boundaries, which is of course contrary 
to the fact. Some writers employ the term “external” sovereignty 
to mean nothing more than the freedom of the state from subjec- 
tion to or control by a foreign state ; that is, the supremacy of the 
state as against all foreign wills, whether of persons or states. In 
short, internal sovereignty is sovereignty viewed on its positive 
side, while the term external sovereignty has reference 


to its nega- 
tive aspect or manifestation. 


Used in that sense the idea is unobjectionable, but the term 
“independence” would be preferable, since that is what is really 
meant rather than sovereignty. Manifestly, if the state is sovereign 
in internal matters it must necessarily be sovereign “externally,” 
that is, it must be independent. It is submitted that the term 
sovereignty is one of political science and constitutional law and 
connotes a relation between a superior and an inferior—between 
the state and its inhabitants, and is not a proper term of inter- 
national law since it is inapplicable as a term descriptive of the 
relations between independent states. The notion of “external” 
sovereignty is therefore not only inexact but also dangerous, and 
should be expunged from the literature of both international law 
and political science,3? 


III. CHARACTERISTICS OF SOVEREIGNTY, 


Permanence, Exclusiveness, Unity, All-Comprehensiveness.— 
The distinctive attributes or characteristics of Sovereignty are per- 
manence, exclusiveness, all-comprehensiveness, unity, inalienability, 


“ Esmein ,“Droit const,” p. 1; Duguit, op. cit., vol. I, p. 133; Carré de 
Malberg, op. cit, Vol. I, p. 80; and LeFur, “L'état fédéral,” pp, 444. fi, who 
remarks that “the expression external sovereignty is only an abbreviated expres- 
sion for designating the totality of rights by which internal sovereignty manifests 
itself vis à vis foreign states” (p. 465). í ey 
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imprescriptibility, indivisibility, and absoluteness or illimitability. By 
the quality of permanence or perpetuity (Ewigkeit, as the Germans 
call it), we mean that quality in virtue of which the sovereignty 
of the state continues without interruption so long as the state 
itself exists. It does not cease with the death or temporary dis- 
possession of a particular bearer, or the reorganization of the state, 
but shifts immediately to a new bearer, as the center of gravity 
shifts from one part of a physical body to another when it under- 
goes external change." By exclusiveness we mean that quality in 
virtue of which there can be but one supreme power in the state, 
legally entitled to the obedience of the inhabitants. To hold 
otherwise would be to deny the principle of the unity of the state 
and to admit the possibility of an imperium in imperio®+ By all 
comprehensiveness is meant the universality of sovereignty within 
the territorial limits of the state; that is, sovereign power extends 
Over all persons, associations, and things within such territorial 
limits except those over which the state has voluntarily consented 
to waive the exercise of its jurisdiction. i 


Inalienability.—By the quality of inalienability we mean that 
attribute of the state by virtue of which it cannot cede away any 
of its essential elements without self-destruction. Sovereignty can 
no more be alienated, said Lieber, than a tree can alienate its right 
to sprout, or a man can transfer his life or personality to another 
without self-destruction. Rousseau held the same view, though 
he admitted that power could be transferred.** Sovereignty is in- 
alienable because it is the very essence of the personality of the 
state and its alienation would entail the disappearance of that 
personality. Sovereignty is the supreme power of the state, it is 
the vital element of its being, and to alienate it would be tanta- 
Mount to committing suicide.87 A few writers, however, adopt 
the contrary view. Professor Ritchie, for example, declares that 
the doctrine of inalienability is belied by the facts of history.% 


“Compare Von Mohl, “Encyklopädie der Staatswissenschaften,” sec. 16 ; 
Jelinek, “Staatenverbindungen,” p. 35. The itea of permanence is expressed by 
the old French proverb, “Le roi est mort ; vive te TOI. 3 
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. 
Of course it is not meant that where a state parts with a portion 
of its territory it retains its sovereignty over the territory alienated. 
History abounds in examples of territorial cessions involving the 
alienation of the sovereignty of the state over the territory ceded ; 
but that is a different thing from saying that the state may cede 
away its sovereignty independently of a territorial cession and still 
remain a state; that is, part with a constituent element. Nor does 
the principle of inalienability mean that the person or persons in 
whom the sovereignty for the time reposes may not abdicate. The 
British Parliament, for example, might dissolve itself without mak- 
ing any provision for calling another Parliament; so the Czar of 
Russia could have voluntarily relinquished his rights of sovereignty 
in favor of a Duma; but there would not be in either case an 


alienation of sovereignty by the state but only a transfer from 
one bearer to another. 


The question whether sovereignty can be alienated was much 
discussed by the jurists and political writers of the sixteenth and 
seventeenth centuries. The protagonists of royal supremacy 
admitted that the people may have originally been sovereign, but 
if they were, they had lost their sovereignty by alienation to the 
king and it was therefore irrecoverable. This view was main- 
tained, among others, by Suarez, Grotius, Wolff, and Hobbes. The 
monarchomach writers, however, affirming that the people were 
originally sovereign, asserted that they had not only never sur- 
rendered their sovereignty to any ruler whether emperor, king, or 
pope, but that they could not do so because Sovereignty is by its 
nature inalienable.39 Whatever may have been the merits of the 


controversy, it is now generally taught by jurists that sovereignty 
is inalienable. 


Imprescriptibility of Sovereignty.—In the controversy referred to 
above the question was also discussed whether sovereignty could 
be lost by prescription, that is, in consequence of non-assertion or 
non-exercise through a long period of time, somewhat as title to 
land may be lost by prescription at private law. On the one side, 
it was contended that if the people were ever originally sovereign 
they lost their sovereignty, either by alienation, as stated above, 
or through prescription. Thus in France, it was argued that kings 


See the summary in Esmein, op. cit, p. 243 ; and Duguit, op. cit., vol, I, 
p. 31. 
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had by means of long possession and exercise acquired by prescrip- 
tion a virtual property right in sovereignty. On the other side, it 
was maintained that the doctrine of prescription was a principle 
exclusively of private law which did not run against the rights of 
the people and could not therefore be invoked in support of an 
argument that the people had lost their sovereignty through the 
Operation of such a principle. This view is that now generally 
held by the jurists. 


IV. Tue ĪNDIVISIBILITY OF SOVEREIGNTY 


Only One Sovereign in the State.—Another characteristic of 
Sovereignty which requires more detailed consideration is the quality 
of unity. Being the highest will (or power) in the state, it cannot 
be divided without producing several wills, which is, of course, 
inconsistent with the notion of sovereignty. As Jellinek remarked, 
that notion of “a divided, fragmented, diminished, limited, relative 
Sovereignty” is a contradictio in adjecto.° Were the theory of 
certain “pluralists” who would split sovereignty into fragments 
and distribute it between the state and other associations or groups, 
put into effect it would ultimately lead, in all probability, to the 
disintegration of the state. The existence of several supreme wills, 
€ach equally ‘capable of issuing commands and exacting obedience, 
would obviously result in conflicts and an ultimate paralysis of the 
State. If the several supposed wills were coérdinate, obviously 
neither could be sovereign; if one were superior and the other 
Subordinate, manifestly the former would be sovereign and the 
latter subject, and what would appear to be a division of sovereign- 
ty would in fact be no division. By no one was this truth more 
forcibly set forth than by the American statesman John G: Cahon; 
in his “Disquisition on Government,” written | in 1851. Sover- 
eignty,” he declared, “is an entire thing; tO divide it is to bee 
it. It is the supreme power in a state, and we might just as wal 
s iangle as of half a sovereignty. 4 
peak of half a square or a half a triang 
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Theory of Divided Sovereignty.—But this view is by no means 
universally accepted by publicists and political writers to-day: The 
existence of a large number of petty states on the continent of 
Europe during the sixteenth and seventeenth centuries, which were 
practically, though not theoretically, independent, contributed to 
the spread of the popular belief in the distinction between part- 
sovereign and fully sovereign states—a distinction which rests in 
fact on the notion of a divided sovereignty. In more recent times 
the formation of so-called composite states: confederations, real 
unions, and federal states, and the establishment of such relation- 
ships as are involved in the creation of protectorates, have power- 
fully strengthened the divisibility theory.+2 


The question of a dual sovereignty first became a controversy 
of practical politics'in the United States of America toward the 
middle of the nineteenth century. Under the Articles of Con- 
federation each member of the union expressly retained its own 
Sovereignty, so that the possibility of misunderstanding was avoid- 
ed. But the constitution of the federal union of 1789 was silent 
on this allimportant subject, hence the questions were left open 


as to whether sovereignty remained in the individual states where 
it had formerly rested, whether it was in the united state created 


by their joint agency, or whether it was divided between the indi- 


vidual states on the one hand and the union on the other. This 
casus omissus was doubtless the result of a compromise between 
the conflicting forces of particularism and nationalism in the con- 


vention which framed the constitution.13 


The theory of a dual sovereign under the American feder 


al 
system was generally held by publicists in America at the time 


of 


“Recent political developments in various parts of the worl 
to situations which in the opinion of some writers fu 
sovereignty. An example was formerly found in Manchuria, which is politically 
a part of China, though from 1900 to 1905 it was administered by Russia in 
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sovereignty of the Turkish Empire. There is also the peculiar situation described 
as condominium, where two states exercise sovereignty conjointly over the same 
ee Dor the view that the founders of the republic deliberately evaded the res- 
ponsibility of formulating their will on this important question rather than insist 
upon an answer that probably would have resulted in the rejection of the consti- 
tution, see an article by A. W. Small, entitled “The Beginning of American 
Nationality,” in the Forum for June, 1895. For a contrary view, see Willoughby, 
“Nature of the State,” p. 217. 


d have given rise 
rnish instances of ambiguous 
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the adoption of the constitution, it was enunciated in the 
“Federalist’44 by Hamilton and Madison, and was adopted at an 
early date by the Supreme Court, which held that the United 
States is sovereign as to the powers which have been conferred 
upon the national government, and that the states are sovereign 
as to those which were reserved to them, and this view is still 
maintained by the court. It received the approval of such eminent 
constitutional lawyers as Judges Cooley*® and Story‘? and political 
writers like De Tocqueville, Wheaton, Halleck, Hurd, Bliss, and 
many others.!8 “There is no question,” says Hurd, “that the 
statesmen of all sections who made the constitution of the United 
States understood that political sovereignty was capable of division 
according to its subject and powers.’#9 Their view was that the 
sovereignty is divided between what they called the “nation” on 
the one hand and the states on the other; that is, each is sovereign 
within the sphere marked out for it by the constitution of the 
union, This theory of a dual sovereignty was vigorously combated 
by Calhoun, who, as already stated, enunciated the doctrine that 
sovereignty was a unit, incapable of division, and that it existed 
unimpaired and in its entirety in the separate states composing the 
union. The question so far as the United States was concerned, 
was finally settled by the armed conflict of 1861-1865, but there is 
still a difference of opinion among able writers as to whether the 


“See Nos. 32 and 39. The sovereignty, said Madison, is divided between the 
states on the one hand and the union on the other, so that “the whole sovereignty 
consists of a number of partial sovereignties.” 

“Chisholm y. Georgia (1792), 2 Dallas 435. In this case the Supreme Court 
declared that “the United States are sovereign as to all the powers of government 
actually surrendered by the states, while each state in the union is Sovereign as to 
all powers reserved.” See also Ware v. Hylton, 3 Dallas 232; and the License 
cases, 5_ How. 504, 538. 

3 “Constitutional Limitations,” p. 4. 

~ “Commentaries,” secs. 207208. ie 

Fo h iscussion of this subject, r £ 
Theories,” AEn his “History of the Theories of Sovereignty Singe tole cens 
pp. 163 ff.; Willoughby, “American Constitutional System,” ch. 2 ; elaughiin, 
American Historical Review, April 1900. Mr. A. L. Lowell asserts emp atically 
that “there can exist within the same territory TWO sovereigns issuing commands 
to the same subjects touching different matters.’ eee on Goyerament, p. 219. 
Lord Bryce maintained that legal sovereignty could be ivided between coördinate 
authorities.” “Studies in History and Jurisprudence, vol. II, p. 508. 4 

” “Theory of the National Exjetence,” p- 5. For a somewhat detailed con- 
sideration of the question of the divisibility of sovereignty, see Bliss, “On Sov- 


ereignty,” chs. 7-8. 


see Merriam, “American Political 
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power which is left to the states is sovereignty or 


mere local 
autonomy.5? 


Views of Foreign Writers.—Among foreign publicists we find the 
same diversity of opinion regarding the divisibilit 
The English historian Freeman asserted that 
sion of sovereignty we may look upon as essential to the absolute 
perfection of the federal ideal.”51 The French scholars De Toc- 
queville, Esmein, Duguit, LeFur and others appear to hold 
substantially the same view ;52 and many German publicists sup- 
port the theory so far as it relates to sovereignty in federal states. 
The “father” of the divisibility doctrine in Germany was the 
noted scholar Waitz, and among his followers may be mentioned 
the names of Von Mohl, Bluntschli, Brie, Westerkamp, Bornhak, 
Schulze, Riittiman, and others.53 After the founding of the 
empire, however, and the triumph of nationalism over particu- 
larism, the theory of a divided sovereignty found less favor among 
the German jurists and philosophers, and the unity theory came 
to have more advocates than formerly.5+ According to the latter 
view, sovereignty in the German Empire (1871-1919) reposed in 
the totality of the German states regarded as a single personality 
instead of being divided between the empire, on the one hand, 
and the states composing it, on the other. When the latter be- 
came members of the empire, they gave up their Sovereignty 


y Of sovereignty. 
“the complete divi- 


The late President Wilson attributed to the individual members of th 


e 
American union the character of real states, although “their sphere is limited 
the presiding sovereign powers of a state superordinated to them.” “An Old 
Master and Other Essays,” p. 94. The constitution of Mexico ( 


Art. 40) expressly 
declares the individual states to be “sovereign” in all that concerns their internal 
affairs, and that of Switzerland (Art. 3) declares that the cantons are “sovereign” 
in so far as their sovereignty is not limited by the federal constitution, 

*\ “History of Federal Government,” p. 4, see also p. 15. 

= Esmein, “Droit constitutionnel” 4th fed: Epo ETR Duguit, “Droit 
tionnel,” t. I, p. 119. 

= For discussions of this question see especially Brie, 
10; and LeFur, “L’états fédéral et conféderation d’e'tats,” p. 485, who maintains 
that the member states of federal unions “participate” in the formation ; of a 
sovereign will (p.673). Borel (“La souv. et Pétat fédératif,” P. 172) maintains 
a similar thesis, Eee also Merriam, op. cit, pp. 304 ff. and Carré de Malberg, 
op. cit., vol. II, pp. 82 ff. E : 3 

* Among the German advocates of the unity theory may be mentioned Gareis, 
Haenel, Laband, Zorn, Georg Meyer, Maritz, and Jellinek. 


constitu- 


“Der Bundesstaat,” sec, 
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receiving in exchange, as ‘Bismarck expressed it, a share in the 
joint sovereignty of the empire.55 


; Division of Governmental Power.—While the better opinion is 
in favor of the theory that sovereignty is a unit and therefore in- 
capable of division, there is no reason why the expression of the 
powers of sovereignty, its emanations or manifestations, cannot be 
divided and expressed through various mouthpieces and carried 
out through a variety of organs. Thus, said Rousseau, power may 
be divided, though will never can be. It is a unit and indivisible. 
Those who maintain the divisibility theory, as Rousseau pointed 
out, really confuse sovereignty with its emanations.56 The same 
idea was expressed by Calhoun, who said with evident truth: 
“There is no difficulty in understanding how powers appertaining 
to sovereignty may be divided and the exercise of one portion be 
delegated to one set of agents and another portion to another, 
or how sovereignty may be vested in one man, in a few, or in 
many. But how sovereignty itself, the supreme power, can be 


divided . . . it is impossible to conceive.”5T 


* Howard, “The German Empire,” pp. 20, 116. Seydel, like Calhoun in 
America, maintained that the individual states of the empire were sovereign, that 
they were real states, and that the empire itself was no state. See his “Kommentar 
zur Verfassungsurkunde,” 2d. ed., pp. 6-11. 

% “Le contrat social,” bk. II, ch. 2. The French constitutions of 1791 and 
1793 both affirmed the principle of the indivisibility of sovereignty. _Duguit (op. 
cit., I, p. 119), refering to the “dogma” of the indivisibility of sovereignty, asserts 
that it is incompatible with the principle of the separation of powers. It is difficult 
to see wherein lies the incompatibility since the separation of powers involves no 
division of sovereignty, but only a division of governmental power among different 
organs, See in this connection, Jellinek, op. Cit., (French | ed.) pp. 158 p $ 

* Works, vol. I, p. 416. Compare also Willoughby (The American T 
tional System,” pp. 4-5) : “That there cannot be in, the same beme two mi AA SR 
supreme, is obvious. But though the sovereign will of _ the ta Ta 9! T 
divided, it may find expression through several legisiative monglipieoee a ee 
execution of the commands may be delegated to a variety of Soke (Constitution. 
Compare also George Ticknor Curtis, who says (“History o a x én 
vol. II, pp. 377-379) : “It is manifest that there aii? erate „5 a nee AS 
the same community if both are to operate on the amaA ee re a s 
nothing in the nature of political sovereignty to prevent imila TE K R 
distributed among different agents for different, PPS ; Cae “Alle! et he 
Hurd, “Theory of Our National Existence, ee aay 68) aa gani 
Staatsrecht,” p. 3l; Funck-Brentano CLa, Po a ha ieavercient be 
Malberg (op. cit., vol. TI, p. 82), who maintain ar aad Je t a th Tene f 
divided, its functions may be and its, priar Ea ee egated, the lorms 0: 
delegation being as infinite as the passions and humai s. 
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Applying this principle to the so-called federal state, we find 
that the sovereign will expresses itself on certain subjects through 
the medium of a central government, 


jects through the Organs of the individu 
the federation. But there is no partiti 


bers of a federal union are partly sovereign, or Sovereign within 
their particular spheres, is an abuse of the term “sovereignty.” 
Juristically it is just as logical to Say that a municipal corporation 


ereignty 
is neither sover- 
pon which their 


“There is no middle ground,” says an able writer, speaking 
of the nature of Sovereignty in the American federal system ; 
her the central power is sover- 
Ot, or vice versa.”59 That power 


he competence of the central gov- 


and which can 


in such a way as to 
enlarge or curtail the sphere of either. That power is not in the 


central government nor in the States; it is over and above both, 
and wherever it is, there is the Sovereign. 


The task of “running the Sovereign to cover,” especially in 
the “composite” states of to-day, is not always €asy, and when 
discovered it is not always recognized. It is extremely difficult to 
place one’s finger on the exact spot where it reposes. The consti- 


in the search for it, and they do not always find it in the same place. 
But it is always present somewhere ; and if in the search we push 
our inquiry until we find that person, assembly, or group which 


= Op. cit, vol. I, p. 167. In the same sense Carré de Malberg, op. cit, vol. I, 
p. 141. 


” Willoughby, “The Nature of the State,” p. 244, 
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has the power to say the last word in all matters of authority, we 
shall find ourselves in the presence of the sovereign. 


V. Austin’s THEORY OF SOVEREIGNTY 


Definition of Law and Sovereignty.—A conception of sovereignty 
which has been the subject of wide discussion and which has 
exerted an important influence upon the legal thought of the 
last half century is that enunciated by the analytical school of 
Jurists of which John Austin was the most conspicuous represen- 
tative. Austin’s views were based largely on the teachings of 
Hobbes and Bentham, and were first made public in his “Lectures 
on Jurisprudence,” published in 1832. His theory was condi- 
tioned mainly upon his view of the nature of law, which he defined 
in a general way as a “command given by a superior to an inferior." 
“If a determinate human superior,” he declared, “not in a habit 
of obedience to a like superior receive habitual obedience from 
the bulk of a given society, that determinate superior is sovereign 
in that society, and the society (including the superior) is a society 
political and independent.” “Furthermore,” he continued, “every 
positive law, or every law simple and strictly so-called, is set, 
directly or circuitously, by a sovereign person or body to a member 
or members of the independent political society wherein that 
person or body is sovereign or supreme.” 

The test of sovereignty, then, according to Austin, is habitual 
obedience to a superior who owes no obedience to a like superior 
—not obedience by all the inhabitants, but by the “bulk” of the 
members of the community. This superior cannot be the general 
will, as Rousseau taught, nor the people in the mass, nor the 
electorate, nor some abstraction like public opinion, moral senti- 
ment, the common reason, the will of God, and the like but it 
Must be some “determinate” person or authority which is itself 
Subject to no legal restraints. 


Criticism of the Austinian Theory.—Austin’s theory that sover- 
eignty must reside in a determinate body has found many critics. 
among historical jurists—Maine, Clark, Sidgwick, and others. In 
the first place, the theory is criticized on the ground that it is 
inconsistent with the present-day idea of popular sovereignty—is. 
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in fact that complete antithesis of Rousseau’s doctrine that sover- 
eignty is the general will, a doctrine which lies at the basis of the 
modern democratic state. Again, it ignores the power of public 
opinion, and takes no account of what we have described as 
political sovereignty. Thus, says Sir Henry Maine, it is a historic 
fact that sovereignty has repeatedly been for a time in the hands 
of a number of persons not determinate, and, he adds, “it is asserted 
by some writers that this is true of the abiding place of sovereignty 
in the republic of the United States.”60 Furthermore, Austin’s 
notion of law as a “command” emanating from a “determinate” 
superior—a conception which lies at the basis of his theory of 
sovereignty—has been criticized by the historical jurists on the 
ground that it ignores the great body of customary law which has 
grown up through usage and interpretation, and which never had 
its source in the will of a determinate superior; that it errs in 
treating all law as being merely “command”; and that it exagge- 
rates the single element of force to the neglect of obvious historical 
facts with which Austin could not have been unacquainted.61 


Another objection sometimes urged against the Austinian 
theory is the absolutism which it attributes to sovereignty. Like 
Hobbes, Austin held that the fountain and source of law could not 
be limited by any higher law, and hence sovereignty involved legal 
despotism. There cannot, he said, be a hierarchy of supremacies 
nor a coérdination of creators nor a series of sovereigns ascending 
to infinity. He frankly admitted that there is no escape from the 
conclusion that sovereignty is legally unrestrainable, and hence the 
sovereign is, legally speaking, a despot, however benevolent he may 
be in fact. But he pointed out, what is obviously true, that it 


Compare Dewey, “Austin’s Theory of Sovereignty,” Political Science 
Quarterly, vol. IX; Maine, “Early History of Institutions,” lect. XIII. But 
apparently Austin was thinking only of legal sovereignty, which must from the 
nature of the case be located in a determinate authority, and not of political 
sovereignty, which may abide in an indeterminate number of persons, 

"See as to this Maine, “Early History of Institutions,” p. 352 ;, Clark, 
“Practical Jurisprudence: a Commentary on Austin,” pp. 166 ff, Sidgwick, 
“Elements of Politics,” Appendix A ; Markby, “Elements of Law,” p. 24 i Lowell, 
“Essays on Government,” ch. 5 (chapter on “Sovereignty”)-; Wilson, ‘An Old 
Master and Other Essays,” ch. 5; Ritchie, in the Annals of the American Academy 
of Political and Social Science, vol. I, p. 387 ;_T. H. Green, Political Obligation,” 
pp. 93-120 ; Lightwood, “Nature of Positive Law,” ch, 13; Merriam, History 
of Sovereignty,” pp. 145 ff., and Willoughby, Fundamental Concepts of Public 
Law,” pp. 116 ff. and 129 ff. 
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does not follow that because the sovereign is unlimited in its 
powers the government through which it expresses itself is neces- 
sarily subject to no restriction. 

Austin’s chief error consisted in unduly emphasizing the 
purely legal aspects of sovereignty, and in ignoring the forces and 
influences which lie back of the formal law—a very natural mis- 
take for a lawyer to make. It may also be said that his theory is 
probably inapplicable to all states of society, such, for example, 
as those which Main described in his work on the “Early History 
of Institutions.”62 But as a conception of the strict legal nature 
of sovereignty, Austin’s theory is, on the whole, clear and logical, 
and much of the criticism directed against it has been founded on 
misapprehension and misconception." 


“See especially ch. 13. 

For a good discussion and criticism of Austin’s theory see Jethro Brown, 
“The Austinian Theory of Law” (1906), especially chs. 3 and 5. See also 
Borchard, in the Yale Law Journal, vol. XXXVI (1927), pp. 4 f., and the authors 
there cited, Austin’s views are accepted by most English jurists and by many in 
Germany. See the list in Borchard, loc. cit., p. 31. In the United States they 
are accepted in the main by Willoughby. 
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CHAPTER IX 


SOVEREIGNTY— (Continued) 


VI. Tue THEORY or LIMITED SOVEREIGNTY 


Non-Legal Limitations.—The traditional and still generally 
accepted theory of sovereignty is that it is legally unlimited and 
unlimitable. Being the supreme power in the state, 
legally speaking, be any authority above it, 
being limited by some higher power is a contradiction of terms. 

While from the very nature of the case sovereignty cannot 
be subject to legal restrictions and still remain sovereignty, many 
writers recognize the existence of certain moral limitations on the 
power of the sovereign, arising from the natural and inherent 
rights of man—rights which, according to the views of some 
authorities, exist independently of the state and cannot therefore 
be restricted or limited by it “Although,” said Lord Bryce, 
“some of those who have written on Sovereignty described the 
Sovereign as being subject to no restraint whatever, his sole will 
being absolutely dominant over all his subjects, there has never 
really existed in the world any person or even any body of persons 
enjoying this utterly uncontrolled power, with no external force 
to fear and nothing to regard except the gratification of mere 
volition.? Bluntschli declared that “there is no such thing on 
earth as absolute independence. . . . Even the state as a whole is 
not almighty, for it is limited externally by the rights of other states 


there cannot, 
and to speak of it as 


*“The vast mass of influences,” says Maine, “which, for short, we may call 
moral, perpetually shapes, limits, or forbids the actual direction of the forces of 
society by the sovereign.” “Early History of Institutions P. 359, Giddings 
(Descriptive and Historical Sociology,” 1906, p. 130) remarks that the theory 
of unlimited sovereignty is “demonstrably inadequate and even inaccurate,” He 
adds: “There has never yet existed in any human society any power that could, 
and continuously under all circumstances did, compel the obedience of all indivi- 
dual members of the society.” Compare also Laski (“The Problem of 
Sovereignty,” p. 270), who says it is absurd to contend that the state is able to 

v ei 4 iggi rches in the Modern State,” 
secure obedience to all its acts: and Figgis ( ‘Chu s Pea 5 
p. 86), who pronounces the theory of the unlimited state to be the tl eory of a 
a i slaves.” 
eg E saat and Jurisprudence,” vol. II, p. 523. 
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and internally by its own nature and by the rights of its individual 
members,’’3 


3 Some writers maintain that the sovereignty of the state is 
limited by the prescriptions of the divine law, or by the power of 
some superhuman authority. The Russian publicist Martens, for 
example, in his definition of sovereignty recognized in God a 
“legal superior” over a state otherwise “entirely sovereign.”* So 
Bluntschli asserted that nations are “responsible to the eternal 
judgments of God” as well as to “the facts of history.” “There is 
above the sovereign,” said the German writer Schulze, “a higher 
moral and natural order, the eternal principle of the moral law.” 
The doctrine that the state is absolutely supreme and incapable 
of doing wrong is, he said, fallacious and dangerous.5 Other alleged 
limitations on sovereignty are those arising from the law of nature, 
the principles of morality, the teachings of religion, the principles 
of abstract justice, immemorial custom, long-established traditions, 
etc. To these may be added the limitations imposed by the rules 
of international law, the particular restrictions imposed by con- 
ventions between states, and limitations imposed by states them- 
selves by their fundamental law, such, for example, as the method 
of procedure for altering their constitutions and provisions 
declared to be unamendable.* 


° “Allgemeine Staatslehre,” bk. VII, ch. 1. A 

*“For a state to be entirely sovereign,” said Martens, “it must govern itself 
and acknowledge no legislative superior power but God;” quoted by Lewis, 

Use and Abuse of Political Terms,” p. 41. go 

*“Deutsches Staatsrecht,” vol. I, sec. 16. See also Von Mohl (Encyklopidie 
der Staatswissenschaften,” p. 117), who did not accept as a literal truth the 
Biblical doctrine of obedience to God rather than man, though he attached great 
Significance to the idea. 

_.°Speaking of the universal binding force of the law of nature, Blackstone 
said, “No human laws are of any validity if contrary to this, and such of them 
as are valid derive all their force and all their authority, mediately or imme- 
diately, from this original.” “Commentaries,” ed. by Chase, pp. 5-6. Bodin, 
Grotius, and nearly all the classical writers on international law affirmed that 
Sovereignty was limited by the law of nature and the divine law. 

*On the subject of limitations on sovereignty sce Bryce, op. Cues vol. II, pp. 
510 ff.; Bentham, “Fragment on Government,” chs. 3436, “Works,” vol. I, pp. 
289-291 ; Ritchie, Annals of the American Academy of Political and Social 
Science, vol. I, p. 393; Laveleye, “Le gouvernement dans la démocratie,” vol, T 
bk. I, ch. 6; Woolsey, “Political Science,” vol. I, p- 203 ; B. Constant Politique 
constitutionnelle,” vol. I, ch. 1 ; Sidgwick, “Elements of Politics, ` P- 623 ; Lowell, 
“Essays on Government,” ch. 5; Dicey, “Law of the Constitution,” pp. 70-74 ; 
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Sense in which Sovereignty is Limited.—It must, of course, be 
admitted that in a certain sense the exercise of sovereignty is subject 
to restrictions. The most despotic monarch respects the opinions 
of his subjects on certain questions and often bows to their wishes. 
Probably no sovereign, whether monarch or assembly, even existed 
who assumed and exercised the right to change any law, custom, 
or institution at his pleasure without regard to the opinions of 
the mass of the population. All sovereignty, in short, must be 
conditioned upon the possibility of obedience or acquiescence of 
those over whom it is exercised.§ The sultan of Turkey, for 
example, absolute as he was, would hardly have dared to interfere 
with the religion of his subjects; the British Parliament, with 
power legally unlimited, would hesitate to tax the colonies, or 
to pass a decennial act, or to establish the Episcopal Church in 
Scotland ; it is doubtful if any Roman emperor would have dared 
to subvert the national religion of Rome; Louis XIV, who is 
credited with having boasted that he was the state, would never 
have been able to force Protestantism on his subjects. 


An examination of these limitations, however, will show that 
legally they are not restrictions on sovereignty at all. The law of 
nature, the principles of morality, the laws of God, the dictates of 
humanity and reason, the fear of public opinion, and other alleged 
restrictions on sovereignty have no legal effect, except in so far as 
the state chooses to recognize them and give them force and 
validity. They are not such limitations as the courts will ordi- 
narily enforce in the decision of legal controversies. Thus, if the 
British Parliament, which is the legal sovereign in the British 
Empire, should pass an act opposed to the principles of morality 
or contrary to the rules of international law, however repugnant 
the statute might be to the moral sense of the people or their ideas 
of justice and good faith, it would not be legally invalid. The 
courts would presume that Parliament did not intend to violate 
the rules of morality or the principles of international law, and 


Duguit, ‘Manuel de droit constitutionnel,” pp. 122 ff; Vallongtihy puni 
mental Concepts,” pp. 76 #.; Carré de Malberg, op. cit., vol. Il, PP 228 ff., and 
Jellinek, “Recht des modernen Staates” (French translation), vol. II, pp. 216 f. 

“Bryce, in the chapter on “Government by Public Opinion” in his 
“American Commonwealth,” observed that “governments have always rested 
and must rest, if not on the affection, then on the reverence or awe, if not on 
the active approval, then on the silent acquiescence, of the numerical majority, 


‘that which imposes the limitation—the very th 
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they would not listen to an argument which rested on the assump- 
tion that Parliament had exceeded its authority.? If in any case 
the limitations of the divine law or the law of nature are recogniz- 
ed, the state in the last analysis must be the interpreter thereof, 
So that in fact the restriction is nothing but a self-limitation. In 
other words, the principles of morality, of justice, of religion, etc., 
so far as they constitute limitations on the sovereign, are simply 
what the state decides them to be, for there can be no other legal 
conscience than that of the state. 

The same may be said of the limitations set by the state upon 
the manner in which its “powers shall be exercised, such, for 
example, as the method of procedure which it may have prescribed 
for making changes in its own constitutional organization. Such 
Tules of procedure cannot be considered as legal restrictions upon 
the sovereignty of the state, and it is a matter of common know- 
ledge that such provisions have in the past been time and again 
Set aside for other methods. 

The inevitable conclusion, therefore, to which we are led, is 
that all attempts to place legal restrictions upon sovereignty are 
futile and useless. Whoever or whatever can impose limitations 
On it is itself the sovereign, and not until we reach that power 
which is legally unlimited do we come into the presence of the 
Sovereign. Supreme power limited by positive law, said Austin, 
is a flat contradiction in terms.10 

Criticism of the Doctrine of Unlimited Sovereignty.—The doc- 
trine of unlimited sovereignty is sometimes criticized on the ground 
that it leads to the legal despotism of the state. But granting 
arguendo that sovereignty may be limited in the interest of 
liberty or the rights of the people, we are no better off. We 
Should still be brought face to face with another sovereign, namely, 
ing from which we 
Should be seeking to escape. John Austin, with clearness and 
incisiveness, stated the matter correctly when he said: “the power 
Of the superior sovereign imposing the restraints on the power of 
Some other sovereign, superior to that superior, would still be 
absolutely free from the fetters of positive law. For unless the 


"Dicey, “Law of the Constitution” (3d ed.), P. 5% J 
. © “Jurisprudence,” II, lect. VI; see also Burgess, op. Cit, vol. I, p. 53. This 
is the view of such high authorities as Esmein, Markby, Holland, E. C. Clark, 


cring, and Funk-Brentano. 
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imagined restraints were ultimately imposed by a sovereign not 
in a state of subjection to a higher or superior sovereign, a series 
of sovereigns ascending to infinity would govern the imagined 
community, which is impossible and absurd.”11 


The Criticism Not Well Founded.—It is difficult to see what is to 
be gained by trying to avoid such a conclusion. It is necessary to 
recognize in the state a power to which all things and all wills 
are potentially subject, otherwise the state is no different funda- 
mentally from the other associations and organizations into which 
mankind is grouped. But this recognition does not 
admission of the moral right of the state to control and regulate 
all the interests and activities of the people over whom sovereign 
power potentially exists. In all modern states there are a large 
group of interests, a wide domain of human conduct, which are 
in fact exempt from all governmental interference. There is no 
likelihood that any state will ever exercise all of the 
it is legally capable of exercising. Considerations o 
to say nothing of justice, Tequire that in practice th 
of its power should exist only in potentia, 
should be left free from governmental ci 
sphere. Any sovereign, 
should attempt to exercis 


imply an 


power which 
£ expediency, 
e greater part 
and that the individual 


thrown by revolution. 

It is difficult to see how the doctrine of unlimit 
is inconsistent with the idea of the widest liberty. 
require profound thinking to see that the more fully and complete- 
ly sovereign the state, the more secure and permanent must be 
the liberty of the people.12 During the eighteenth century the 
sovereignty of the state was generally confused with the absolutism 
of particular kings, and therefore the doctrine of unlimited 
sovereignty had few defenders except among those who, like 
Hobbes, were the apologists of kings who sought to rule arbi- 
trarily and without regard to the rights of their subjects. With 
the disappearance of absolute monarchy and the general introduc- 
tion of constitutionalism, however, the theory of the unlimited 
sovereignty of the state came to have more advocates than 


ed sovereignty 
It does not 


“Compare Burgess, op. cit. vol. I, pp. 55 f. 
*“Compare Burgess, op. cit, vol. I, pp. 55 ff. 
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opponents. When the state came to be organized outside of the 
government and sovereignty was understood in its true light, 
namely, as an attribute of the former rather than of the latter, it 
became an easy matter to reconcile the doctrine of an unlimited 
legal sovereignty with that of a limited government. 


The Theory of Self-Limitation.—A much-discussed theory of so- 
vereignty is that first enunciated by Ihering and later adopted by 
Jellinek and various other German writers, which conceives 
sovereignty to be that attribute or power of the state in virtue 
of which it can be bound only by its’ own will. This is the theory 
of  auto-determination, auto-limitation, and  auto-obligation 
(Selbstverpflichtung, Selbstbindung, Selbstbeschrinkung.) Its 
Supporters do not deny the existence of limitations in fact upon 
Sovereignty—they even admit that the modern state is a Rechts- 
staat, that is, a state bound by its own law, but they maintain that 
all such limitations are merely self-admitted and self-imposed 
restrictions. They assert that the state alone is the source and 
creator of law, and therefore any limitations which the law 
imposes upon the power of a sovereign state are limitations which 
the state has voluntarily imposed upon itself. 

Similarly, they admit that the state is bound by the prescrip- 
tions of international law and by the stipulations of treaties into 
which it has entered, but they too are merely self-imposed obliga- 
tions which the state may throw off at will since, according to 
their conception of sovereignty, no outside power can impose upon 
a sovereign state legally binding obligations. Finally, admitting 
that the state is bound by the principles of the so-called law of 
nature, that limitation is equally a self-imposed one because the 
State itself is the judge of what is the law of nature and determines 
for itself the extent to which it shall be bound by its principles.’ 


The Theory of Auto-Limitation Criticized.—The doctrine that 
the power of a sovereign state can be limited only by its own will 


* See Ihering, “Zweck im Recht” (1877), vol. I, 3rd ed., pp. 307 ; and 320 f.; 
Jellinek, “Recht des modernen Staates” (French ed.), vol. II, pp. 126 f; also his 
“Gesetz und Verordnung,” pp. 197 ff.; “Lehre von den Staatenverbindungen,” 
P. 34, and his “System der Subjektiven öffentl. Rechten,” 2d ed., pp. 195 ff. and 
234 ff. Other German partisans of this theory were Gerber, Laband Seydel, 
Treitschke, and Von Liszt. The Dutch jurist, DeLouter, also belongs to this 
group. (See his “Droit int. pub. positif” 1908, p. 172). 
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has found many critics, especially among French jurists. Duguit, 
one of the most eminent of them, pronounces the theory to be 
brutal, dangerous, and unfounded. He maintains that the state 
is limited by a jural principle, a rule of law (une règle de droit) 
which has its foundation in the fact of social solidarity and inter- 
dependence. He denies that the state is the exclusive source and 
creator of law. Law is a system of conduct which men observe, 
and it may exist anterior to the creation of the state and is there- 
fore independent of its will. Likewise, he contends, men have 
natural rights which also exist anterior to the establishment of 
the state, and the state is legally bound to respect them and to 
refrain from making any law which would infringe upon them, 
The state is, he asserts, a subject of law and is therefore bound by 
its rules even when it makes the law itself. Consequently, the 
limitations which the law imposes upon the sovereignty of the 
state are legal and not merely moral or self-limitations. These 
limitations are limitations not only on the legislature or other 
organs of the state but also upon the state itself. He concludes : 
“This auto-limitation of th 
ject to law only because it so 
desires, it is not in reality un 
it is with regard to the treaties 
French writers repudiate the 


“This doctrine is set forth in all of Duguit’ 
others his “Droit constitutionnel” (1911), vol. I, pp. 18 ff, and 50 fi; his “Law 
and the State” (Harvard Law Review, 1917 Eng. translation by Slovère), pp. 7, 
17, 114, 124, 126, 159 ; and his “L’état de droit objectif et la loi positive,” especially 
ch. 4, See also the analysis by Elliott in his article “The Metaphysics of Duguit’s 
Pragmatic Conception of Law,” Pol. Sci. Quar., vol. 37, pp. 639 f. 

“See among others LeFur (“L’état fédéral,” pp. 422 ff. and 438 ff.), who 
says, “Far from being exclusively determined by its own will, the state is, like 
every other person, determined in part by a foreign power, which 
time anterior to and superior to the state ; this Superior power is that of the law— 
natural law or rational law.” Consequently, he adds, the Sovereign state has the 
power of self-determination only “within the limits of the Superior principle of 
law” (p. 443). See also his article “Le droit naturel ou objectif, s%tendi] aux 
Tapports internationaux ?” in the Rev. de droit int. et de lég. comp. 1925, pp, 59 
ff. To the same effect see Michoud, “Théorie de la personalité morale,” vol, II, 
pp. 57 ff.; Hauriou, “Principes de droit public,” p. 73; and Carré de Malberg, 
op. cit., vol. I, pp. 228 fi., where the theory of auto-limitation is critically examined. 
The doctrine of auto-limitation is also criticized by Nelson, “Die Rechtswissenschaft 


s Numerous writings. See among 


is at the same 
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American translators Sabine and Shepard,!6 Laski," Figgis,1S 
and others, although some of them do not go to the length of 
Duguit, Michoud, and LeFur, who include in the category of the 
law which limits the sovereignty of the state, the “principles of 
natural law.” 


The merits of this view depend in part upon the conception 
of sovereignty which is adopted and in part on the soundness of 
the promise that law has its source outside of and independent of 
the state. The partisans of the doctrine of auto-limitation adopt 
a purely formal or juridical conception of sovereignty and refuse 
to consider it from the historical or sociological point of view. 
As thus viewed it is hard to see how sovereignty can be limited 
and still remain sovereignty. If it is subject to other limitations. 
than those which are self-imposed, it is no longer sovereignty in 
the legal sense. On the other hand, the premise of those who 
deny the validity of the doctrine of auto-limitation, namely, that 
law is not the creation of the state and is therefore superior to: 
the state, will never be admitted by the analytical jurists.?? 
Furthermore, the thesis of certain “naturalistic” jurists that the 
state is limited by the principles of natural right and natural law 
can hardly be accepted unless it be admitted that the state itself 
is the judge of what those principles are and the extent to which 
they are binding upon it. If that be admitted, then they are 
legally nothing more than self-limitations. 


Finally, evidence is not lacking that some of those who have: 
attacked the theory of self-limitation have confused the state and 


ohne Recht” (1917), p. 59; by Kelsen, “Das Problem des Souyerdnitit und der 
Theorie des eee (1920) p. 102; and by Borchard, Political Theory 
Re International Law” in Merriam, Barnes, and others, “Political Theories,. 
ecent Times” (1924), pp. 132 ff. 2 

18 “Modern ae of the State” (1911), pp. xlv ff. and pp. 208 f., also his 
“Die Lehre yon der Rechts piven see 5 cones 

3 See especially his “Grammar of Politics,” pP- 9%, 9% 9% f 

tn “Churches ae the Modern State,” pp. 86 f. Compare also MacIver, “The: 
Modern State” (1926), p. 478, who argues that the state is bound by law because 
the law is not merely the fiat of the state. “In the great book of the law,” he 
Says, “the state merely writes new sentences and here and oTa scratches out an 
old one. Much of the book was never written by the state at all, and by all of it 
the state is itself bound, save as it modifies the code from generation to generation,” 

3 Femein (“Droit constitutionnel,” 5th ed., P. 38) guaract ize: Duguit’s notion 
of sovereignty limited by une règle de droit and his phrase la situation juridique 
subjective as “Germanic abstractions which penetrate with difficulty French minds.” 
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government, and when they assert that the state is limited by law, 


they really mean merely its organs of government. In that sense 
they are of course entirely correct.20 


Limitations of International Law ; the Traditional Theory.— 
Is the sovereignty of a state which is a recognized member of the 
family of nations limited by the obligations which it has assumed by 
entering into treaties and conventions with other states and by 
those established by the generally recognized rules of customary 
international law? Formerly, German writers generally (for 
example, Hegel, Jellinek, and Treitschke) ,21 while admitting that 
a state may be bound in honor and good faith by its treaty obliga- 


tions and by those of customary international law, denied that 


these obligations constituted legal limitations upon its sovereignty. 
Legally, it was argued, 


they are voluntarily imposed and conse- 
‘quently amount to nothing more than self-restrictions. Every 
state, said Treitschke, has “the undoubted right to declare war 
and is consequently entitled to repudiate its treaties and thus rid 
itself of the limitations upon its sovereignty which they have im- 
posed. As to the limitations imposed by customary international 
law, they too are merely self-limitations since the voluntary assent 
of the state is necessary to their binding validity, 
once given can be withdrawn. The subjects of i 
being sovereign states, subject to no legal superi 
judges in the last analysis of their own rights an 
tions to other states.” 
‘by some jurists.22 


and that assent 
nternational law 
or, they are the 
d of their obliga- 
This is still the legal theory maintained 


2 Compare the observations of Carré de Malberg, op. cit., 

"See Duguit’s analysis of Hegel’s doctrine in his “Law and the State,” pp. 96 
ff.; Jellinek, “Lehre yon den Staatenverbindungen,” pp. 34 ff, and “Allgemeine 
Staatslehre” pp. 475 ff.; and Treitschke, “Politics,” vol. I, pp. 28 ff, and Vol. I, 
pp. 59 ff. See also Kunz (“La primauté du droit des gens,” Rev. de droit int. et de 
lég. com., 1925, p. 575), who puts in the class with Hegel, Lasson, Seydel, and the 
two Zorns. Their conception of sovereignty, he points out, is a negation not 
only of the primacy of international law but also of international law itself, 

= The courts of Great Britain, e.g., hold that no principle of international law 
is enforceable in a British court until it has been formally adopted into the body of 
municipal law by an act of Parliament. See the recent case of West Rand Gold 
Mining Company y. Rex, discussed in the American Journal of International Law, 
vol. II, pp. 223 ff. See also an article to the American practice on this point, 
entitled “The Legal Nature of International Law” by W. W. Willoughby in the 
American Journal of International Law, vol. II, No. 2. See also his “Fundamental 
‘Concepts of Public Law” (1925), pp. 81 and 282 ff. 


vol. I, pp. 237, 238. 
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Denial of the Traditional Theory.—This view of the sover- 
eignty of the state vis à vis other states never was anything more than a 
pure legal theory and is contrary to the practice and the facts of 
international life, and it may be seriously questioned whether in 
view of the recent growth of international solidarity and the deve- 
lopment of international law it can any longer be regarded as even 
a defensible legal theory. An increasing number of jurists to-day 
deny that the state is in any real sense sovereign in its relations 
with other states ; that is, sovereign in the sense that it is the final 
judge and interpreter of its obligations to other states, absolutely 
free to fix its own standards of international conduct or even to 
determine for itself without responsibility to others what are the 
purely domestic matters which fall within its exclusive jurisdiction. 
When one says, as Chief Justice Marshall once said, that the juris- 
diction of a state over all persons and things within its territory 
is “absolute and exclusive,”28 it may be a correct statement of the 
traditional legal theory, but it would be pure self-deception to 
allow ourselves to believe that it is the rule which states actually 
follow in their intercourse with one another.** Chief Justice 
Marshall himself admitted that considerations of mutual benefit 
and advantage in practice made necessary “a relaxation of that 
absolute and complete jurisdiction which sovereignty is said to 
confer.” It is quite true that the limitations imposed upon the 
freedom of action of a state by treaties and conventions are volun- 
tary and self-imposed and that a state may repudiate them, and, 
if it has thea power, compel the other party to acquiesce in its 
action. Similarly, a state may refuse to be bound by the obliga- 
tions created by the generally recognized principles of customary 
international law. But in both cases the right to do so is limited 
by the universally recognized principle of international responsi- 
bility, according to which the injured state is entitled to demand 
reparation for the wrong which it or its nationals have suffered 
thereby, and ordinarily, if it has the power, it will exact by force, if 
necessary, the reparation demanded. It 4 only when the injured 
state chooses to submit to the wrong or is too weak to enforce its 


demand for reparation that the offending state will be able to 


make good its claim to absolute freedom of action. American 


3 Case of the Schooner Exchange Y. McKaddon (1812), T Cranch 116. 


24 Compare Brierly, “Shortcomings of International Law,” Brit. Year Book of 


Int. Law, 1924, p. 13, and Krabbe, 0P- cit, p. 240. 
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Statesmen have often asserted that the acceptance of international 
law and the assumption of its obligations is an essential condition 
upon which states are admitted to the family of civilized nations ; 
that their ultimate liability to one another is determined, not by 
their own law, but by international law; and that a state which 
repudiates the authority of that law places itself outside the pale 
of international intercourse.25 


If we examine the facts relating to the intercourse of states 
to-day, no other conclusion is possible than that the practice no 
longer corresponds to the traditional legal theory, and if usage 
and practice are sources of international law, it follows as a conse- 
quence that the absolute sovereignty of the state in its international 
relations is not only a legal fiction but a baneful and dangerous 
dogma which ought to be abandoned, and that the notion should 
be expunged from the literature of international law.2¢ Much 


indeed may be said in Support of the thesis of Kohler, Pillet, 
Alpheus H. Snow, and various others that to-day not only is inter- 
national law superior in fact to the municipal law of every state, but 
its supremacy has even acquired a legal basis, from which it results 
that the limitations which it sets to the liberty of action of states 
are legal limitations and not merely self-imposed restrictions,27 


* See Moore, “Digest of International Law,” vol. I, p. 6; Maine, “International 
Law,” p. 38; Philimore, “International Law,” vol. I, p. 78; Wright, Control ET 
Foreign Relations,” p. 358 : Borchard, “Political Theory and International Law,” 
in Merriam, Barnes, and others, op. cit., p. 130. Rai 

æI have developed this idea more at length in my address “Limitations Aa 
Sovereignty in International Relations,” Amer. Pol, Sci. Review, vol, XIX (1925), 
pp. 1 ff, where the similar opinions of numerous jurists are cited. 

* Kohler, in the Zeitschrift fir Völkerrecht und Bundesstaatsrecht (1908) , 
p. 209; Pillet, Rev. gen. droit Int. Pub., vol. I, pp. 9-10; and Snow, “American 
Philosophy of Government,” p. 427, and Amer. Jour. of Int. Law, vol. VI (1912), 
p. 894, Mr. Snow maintained that the international community possesses the 
character of a federation, with a Corporate Juristic personality, and that the law 
of nations by which the rights and duties of its members in their relations with 
one another are determined is imposed upon them by the society of states, and is 
not therefore a matter of current or mutual agreement. See also the learned 
article of Dr. Kunz, an Austrian scholar, entitled La primauté du droit des gens 
(referred to above) where it is argued convincingly that the Sovereignty of States 
is limited by the law of nations, The doctrine of, the absolute sovercignty of 
states (in their international relations) is, he says, extremely individualistic and 
anarchistic” (p, 576) and those who defend such a doctrine have had recourse to 
“juridical artifices, all sorts of absurd fictions and to indefensible theories 
(p. 577). He cites various other writers who maintain that the Jaw of nations is 
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Necessity of Sovereignty Denied.—Many writers on political 
science and international law, especially among the Germans, while 
not denying the reality of sovereignty or the existence of the 
sovereign state, maintain that sovereignty is not an essential consti- 
tuent element in the make-up of the state. States, they assert, 
may or may not be sovereign; in short, states and sovereign states 
are not necessarily identical. The test of statehood, they 
argue, is not sovereignty (Souveränität), the power of a commu- 
nity to determine the limits of its own competence, but Staatsho- 
heit, Hoheitsrecht, Herrschaft, the right to govern, to command 
and enforce obedience, etc. Thus Laband, who denies that sover- 
eignty is an essential element in the conception of the state, 
distinguishes between sovereignty as the supreme power above 
which there can be no other power that can give legally binding 
orders, and the power of “domination,” that is, the power of a 
collectivity to command and rule “in virtue of its own right.” It 
is the latter rather than the former which is the true distinctive 
mark of a state.28 Jellinek, likewise, denies the necessity of sover- 
eignty as an element of the state. Sovereignty, he says, is not 
an “absolute category” but an “historical category”; a study of its 
origin and history will show incontestibly that there were states 
in earlier times which lacked it ; the medieval state, in fact, was not 
a sovereign state, nor were the Hanseatic cities, although they 
were regarded as states. The natural-law writers of the sixteenth 
and seventeenth centuries recognized the existence of non-sovereign 


supra-national in character and therefore limits the sovereignty of states, among 
them Von Bar, Nelson (work cited above), Kelsen (op. cit), Verdross (“Die 
Einheit des rechtliches Weltbildes,” (1923), W. Kaufmann | (“Die Rechtskraft qe 
internationales Rechts,” 1899), LeFur (Rev. gén du droit int. pub, ae PP a 6 
ff.), Krabbe (works cited), Duguit, and others. See also Politis, R problème 
des limitations de la souveraineté et la théorie de Vabus des gents Hi es As 
internationaux,” being the title of his declare HEE ee ey ae ane ee cay 
aw in 1925. M. Politis adopts the view © . nd like. 

authorities and cases in support of his opinion. Mr. pupils m neas belore 
the academy in 1924 (Recueil des cours, 1924, vol. I, cl PE ~ p: tee ité S 
états”) likewise maintains the principle of limited EAE es eee 
relations, Professor Triepel, however, in Hig lee (Recital ae cours 1923, a, 
1923, subject “Droit interne et droit international ana whe et vol, 
. pp. 85 f), criticizes the doctrine of Kelsen and rere a k eS eae pumin 
of international law and the limitations ela ah poses, on the 
ground that it is “absolutely contrary to usto y: 7 

2 “Staatsrecht des ddiielen Rechts,” vol. J, pP- 107-108. 
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states, and the contemporary world furnishes examples of political 
formations which have their own constitutions and organizations, 
their own independent spheres of political action, and their own 
magisterial rights (Hoheitsrechten), and which perform the func- 
tions of states although they do not Possess sovereignty. There 
are, consequently, two sorts of states: sovereign states and non- 
sovereign states. The essential characteristic of the state is not 
sovereignty but state power: the power to command, a power 
which is not derived from any other authority and which exists 
and is exercised in its own right. “Every community which may 
exercise the power of domination conformably to an order which 
is its own, in virtue of an original power and by original means 
of constraint, is a state.”2® Both Laband and Jellinek therefore 
concluded that members of federal unions such as the German 
Empire might be properly regarded as States, though, of course, 
not sovereign states, since “they may organize themselves with 
their own constitutions, based exclusively on their own will and 
not that of the Empire.”30 Jellinek added that the cantonal consti- 


tutions of Switzerland and those of the particular states of the 
American federal union ar 


speaking, since they “ 
and not upon the 
them.” He admitted that the particular states are s 


as fundamental state laws. 


nity which, having the power of domination, receives its organiza- 
tion and derives its power from a state superior to it and in virtue 
of the law of this latter state, is not a State. Such, for example, 
would be the case of a commune, a territory like Alsace-Lorraine 
from 1871 to 1918, the British colonies, and others.31 


Many other 
German writers and a few French and American writ 


ers likewise 


* Jellinek, “Theorie des Staatenverbindungen,” pp. 30, 37, 40, 49 ; and “Recht 
des modernen Staates” (French translation), vol. II, pp. 142-151, 

“They were, of course, referring to the old German Empire (1871-1919), 
Considering the more numerous restrictions imposed by the new German constitu. 
tion (1919) upon the power and competence of the individual states (they are in 
fact no longer called Staaten but Länder), it may be doubted whether Laband and 
Jellinek would attribute to them the character of states, 

“Recht des modernen States” (French ed.), vol. II, pp. 149-155, 
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deny the necessity of sovereignty and do not therefore hesitate to- 
attribute the quality of states to the particular members of federal 
unions. Among them may be mentioned Rehm,32 Georg Meyer,3? 
Von Mohl, LeFur and Posener,°* Schulze, Brie,’¢ Bluntschili,37 
Michoud,?8 Lapradelle,™ and Rosin.t® Among American writers 
who were partisans of this view was the late Woodrow Wilson. He 
admitted that members of federal unions do not possess the full 
power of self-determination in respect to their law as a whole or in 
respect to their competence. “Nevertheless,” he said, “they are 
still states because their powers are original and inherent, not 
derivative; because their political rights are not also legal duties ; 
and because they can apply to their commands the full imperative 
Sanctions of law,’’41 


Criticism of the Theory of the Non-Soyereign State.—The 
theory of Laband, Jellinek, and others that sovereignty is not an 
essential element of the state but that the real test or mark of state 
existence is the original, underived right to command, dominate, or 
govern, has been attacked by many able writers. In the first place, 
they point out that if the power to command and enforce obedience 
is original, underived, and independent, then that power is nothing 
less than sovereignty itself. In the second place, they point out the 
difficulty of drawing the line of demarcation between states and the 
territorial and political subdivisions of states, such as provinces, 
communes, municipalities, etc. The latter have the right to com- 
mand and govern within their respective spheres equally with the 
members of federal unions, to which Laband, Jellinek, and others. 
attribute the quality of states. The communes of various European 
States, as Carré de Malberg points out, have rights which histori- 
cally are anterior to those of the state of which they are a part, 


= “Allgemeine Staatslehre,” in Marquardsen, “Handbuch, Einleitungsband, 


ac 16. cy = ” S 

4 ed., p. 7. “Sovereignty,” says 
8 “Lehrbuch des deutschen Staatsrechts, a an E IE A 
eyer, “is no essential constituent of the state. 


Sovereign states.” iE ls A 
Me 
taat un taatenbun p. 2. è AE 

aie Staatsrecht,” sec. 16; see also LeFur, ene Sn ees 

“Theorie der Staatenverbindungen,” p. LS ae) ie a p ; 
observes Brie, “are really states but not sovereign > Pe . 

S .Vélkerrecht,” sec. 79. na ale,” p. 239. 

“Théorie de la personnalité morale, P- “<"- $ 
H GTa earann fnlandaise,” Revue du droit public, 1901. 
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= RUN ating ana in “An Old Master and other Essays,” p, 93. 


182 SOVEREIGNTY 


and on the theory that the true test of statehood is the power of 
a collectivity to govern in its own right, they too Wong be entitled 
to be regarded as states.*? Conversely the criterion laid down by 
Laband is inapplicable to the members of federal unions like 
Brazil and Mexico, which, originally unitary states, were trans- 
formed into federal states by a process of unilateral decentraliza- 
tion rather than by the process of union. The members of such 
unions therefore have only such rights as were conceded to them 
by the unitary state; they never were independent states and 
hence their rights are not original and underived. Even as to 
federal unions like the United States (and the former German 
Empire), which were formed by the union of independent states, 
it is hardly true that the rights of the individual member states are 
underived, since in fact they have their legal source in the federal 
constitution ; and they embrace only such rights as are “reserved” 
to them by the instrument which distributes the powers of govern- 
ment between them and the federation. It can hardly be said, 
therefore, that the powers which are left to them belong to them as 
of right. Certainly they are not free to determine the limits of 


their own competence ; they are not entirely free, as Jellinek him- 
self admitted, to determine their own constitutions 


and forms of 
government. 


In the United States the constitutions of the indivi- 
‘dual states must not conflict with the federal constitution, and in 
both the United States and Germany the individual states are not 
free to establish any other form of government than the republican 
system. Both Laband and Jellinek were manifestly in error when 
they asserted that members of federal unions are bound by no 
other will than their own; in all such unions they are in fact and 
in law subject to a higher will which limits their freedom and 
‘competence. The criteria which these writers adopted as the basis 
of the distinction between states and subdivisions of the State, 
when applied to the members of federal unions, would therefore 
exclude them from the category of states.43 


“Op. cit, vol. II, p. 152. . 

“Se, fie eee RATATE by Burgess of Laband’s doctrine, in the Political 
Science Quarterly, vol. III, pp. 123 ff. See also the analysis and criticism of the 
theories of both Laband and Jellinek by Carré de Malberg, op. cit, vol, Il, 
especially opp, 149-158; by Willoughby, “The Fundamental Concepts of Public 
Law,” ch. 15; and Merignhac, “Traité de droit international public,” vol, I, 
pp. 178-183, Treitschke was one of the few German writers who denied that the 
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After all, the answer to the question whether sovereignty is an 
essential constituent element of the state depends largely upon 
one’s conception of the thing itself and of the nature of the state. 
If we accept the German distinction between Souveränität and 
Staatshoheit, the theory of the divisibility of sovereignty and the 
distinction between “perfect” and “imperfect” states, we need 
have no scruple in accepting the doctrine that a political entity 
which lacks some of the elements of sovereignty may nevertheless 
be regarded for all practical purposes as a state. On the other 
hand, if we adopt the contrary notions of sovereignty and of the 
state and hold that it is sovereignty and sovereignty alone which 
distinguishes the state in essence from all other human associations 
and organizations, we shall be obliged to deny that any association 
or community which lacks this element can, strictly speaking, be 
regarded as- a state. This latter view is that which is held by the 
great majority of jurists and writers on political science. 


Nevertheless, there would seem to be no practical reason why 
the members of federal unions like that of the United States, 
whose members were originally independent states, which have re- 
tained the name of states, and which have constitutions and 
governments the character of which they are almost entirely free 
to determine for themselves, may not be regarded as states, even 
though they are neither sovereign nor independent and not free 
to determine the limits of their own competence. Similarly, the 
great self-governing dominions of Great Britain, which now have 
an autonomy amounting almost to independence and even a re- 
cognized international status, may justly claim to be regarded as 
States. They now possess every characteristic and power of states 
except theoretical constitutional independence, and even this they 
Virtually have in practice. Not even the most orthodox analytical 


jurist would go to the length of calling the member states of the 
American federal union “administrative districts” or the British 
“colonies” ; on the other 


self-governing dominions “provinces” Or 
hand he dislikes to speak of them as “states” because they lack 
that constituent element which he considers essential to a state. 


Perhaps, as Willoughby suggests, the better alternative is for the 


members of the German Empire were states. One of me ars of sovereignty, he 
Said, was the right to determine independently the limits of its power. The 
Subordinate” countries of Germany had no euch tight and consequently they 
were not “genuine states.” “Politics,” vol. I, p. 30. 
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analytical jurist to abandon his insistence upon strict scientific 
precision of terminology, adopt the common usage, and where 
necessary employ the qualifying adjectives, “sovereign,” “part 
sovereign,” “non-sovereign,” etc., in order to secure accuracy of 
expression.‘4 


The Existence of State Sovereignty Denied.—While the great 
majority of jurists and political writers accept the theory of the sover- 
eign state as well-established in law and fact, an increasing number 
of recent writers have pronounced it as a useless fiction which no 
longer corresponds with the facts of the present day. Professor 
A. D. Lindsay of Oxford University, after arguing that the state is 
only one of a number of other associations or organizations which 
possess a corporate personality and wills of their own, and which 
are occupied with the performance of various public services 
analogous to those performed by states, concludes that “if we look 
at the facts it is clear enough that the theory of the sovereign: state 
has broken down.”45 Professor Ernest Barker of the same univer- 
sity expresses substantially the same Opinion. “No Political 
theory,” he says, “has become more arid and unfruitful.”46 Other 
jurists who hold essentially the same view are: Professor Krabbe 
of the University of Leyden, who declares that the notion of sover- 
eignty is no longer recognized among civilized peoples and should 
be expunged from political theory ;47 Professor Laski of the 
London School of Economics, who declares that the theory of the 
“anlimited and irresponsible state is incompatible with the in- 
terests of humanity’48 and that “the Sovereignty of the state will 


“Op. cit, p. 270. 

“The State in Recent Political Theory,” The Political Quarterly, No, 1 
(Feb. 1914), p. 136. . i 

“See his article entitled “The Discredited State,” The Political Quarterly, 
No. 5 (Feb., 1915), pp. 101 f. 

“ “The Modern Idea of the State” (translation by Sabine and Shepard), p. 35. 

““Grammar of Politics” (1926), p. 64. Compare algo Holcombe (“Founda. 
tions of the Modern Commonwealth,” p. 53), who pronounces the sovereign state 
to be a “legal fiction”; Kennedy (“The Constitution of Canada”), who declares 
the doctrine of sovereignty as an exclusiye and indivisible Power to be an “anti- 
quated political dogma”; and Edward Jenks | (Contemporary Review, April, 1925, 
Pp. 454 ff.), who considers the theory to be indefensible. Compare also Giddings 
(“The Responsible State,” p. 36): “In all the dictionaries there is no other word 
that has more disastrousty been conjured with by the metaphysical juggler... 
Jurists and political theorists, losing sight of concrete fact, gave their minds to 
abstractions and wasted disquisition upon conceptual distinctions. And sovereignty 
became for political science a thing that never was on sea or land.” 
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pass, as the divine rights of kings had its day” ;#9 and the late M. 
Duguit, eminent professor of law in the University of Bordeaux, 
who says the concept of sovereignty is a fiction without value and 
Without reality and should be banished from the literature of 
public law.5° In fact, he says, “the sovereign state is dead or is on 
the point of dying.” “We deny,” he adds, “the sovereignty of the 
State ; we affirm that those who govern have not the right to com- 
mand....because an individual will is always equal to another 
individual's will, because no man has a right to command another 
man.”°1 Again, referring approvingly to the opinion of Charles 
Benoist? that the notion of the sovereign state is an antiquated 
“mystical and theological idea,” “false in its origin, further falsified 
by history, and, all things considered, useless. worse than useless— 
dangerous,” Duguit concludes: “there is no sovereignty; there is 
no commanding and superior will of the state.”53 Duguit’s doc- 
trine, however, has found little favour among his fellow jurists of 
France. Esmein, after an examination of his theory, pronounces it 
to be a chimère anarchiste and declares that it could lead to but one 
result, namely, the “reign of force.”54 Hauriou characterizes it as 
“doctrinal anarchy” and refers to its distinguished author as an 
“anarchist of the chair.”5> Michoud similarly pronounced it “anar- 
chic and incompatible with social necessities.”5* Other French 
jurists have pronounced similar judgments.5? Duguit, defending 
himself later from these attacks, pointed out that his theory differed 
€ssentially from the doctrine of the anarchists, since he did not 
deny the necessity or the fact of government ; but, as Hauriou and 
Carré de Malberg have observed, his theory leaves only an appear- 
ance and a shadow of government since it takes from the govern- 


40 : 7 
‘The Problem of Sovereignty” (1917), P. 209. i ; za]? 
© “Droit constitutionnel” (1911), vol. I, pp- 86, 107 ; Le droit social,” eto., 


A Bat li ‘The Metaphysics of Duguit’s Prag: 
*“T état,” etc, p. 424. See also Elliott, “The 8 
matic Conception of Law,” Pol. Sei. Quar, vol. XXXVII (1922), pp. 639 f. 
“Ta crise de létat moderne,” p. 31. 
«The Law and the State” (ne Hy S A 
ee aa onae A XVI, pp. 348, 353 and his “Principes de droit 
Public,” p. 79 g 
tye ose bs ” ways 
n Théorie de la personalité morale,” vol. J, P-303.204 and the opinions there 


cits i See Carré de Malberg, op. cit., vol. I, pp- 


Jovére), p. 172. 
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ment that which constitutes its strength and utility—the principle 
of authority. 

These attempts to disparage and discredit the theory of the 
sovereign state have, for the most part, been made by a group of 
writers as part of a plea for a larger autonomy of the various 
voluntary associations into which mankind is organized, and who 
assert that these associations in the sum total of their collective 
action are of almost equal importance with the state and that they 
should therefore be recognized as co-partners with the state 
and shares of the sovereignty of which it has heretofore claimed 
an exclusive monopoly. That a sovereign arbiter would still be 
necessary, however, for adjusting conflicts between them, for pro- 
tecting some against encroachment by others, and for defending 
their individual members against the possible Oppression of their 


governing bodies, has already been emphasized earlier in this 
book.5s 


* Chapter IV. Com 


pare also the criticism by Coker, “The Attack upon State 
Sovereignty,” in Merriam, Barnes, and others, “Political Theories, Recent Times,” 
pp. 111-112. See also-the vigorous criticism b 


y Hobson in his “Democracy After 
the War,” p. 181. 
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Points of View.—As has been pointed out in an earlier chapter, 
the state may be envisaged from various points of view. Thus the 
Sociologists conceives it as primarily a social fact or phenomenon ; 
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the historian as a product of historical development; the moral 
philosopher as an institution for the realization of ethical ends ; 
the psychologist as an organization which manifests its will accord- 
ing to psychical laws; the political scientist as a political associa- 
tion, established for the purpose of government; and the jurist as 
an organ for the creation of law and the protection of legal rights. 
Each conceives and defines the state in terms of his own science, 
attributes to it qualities which reflect his own metho. 
and assigns to it ends which correspond to his own conception. 
Each is a partisan of particular theories regarding the origin, na- 
ture, sphere, function, and ends of the State, and their various 


theories often differ, one from another, in form and substance. 


d of thinking, 


View of the Jurists.—The theories of the jurists differ accor- 
dingly as they belong to the analytical, historical, or sociological 
school. The analytical jurists are in accord in regarding the state 
as an institution for the creation, interpretation, and enforcement 
of law and which acts through and by means of law; they regard 
it as the sole and exclusive source of law, since nothing will be 
applied and enforced as law by its judicial organs whi 
has not enacted or recognized and permitted to be 
such. The historical jurists agree with them that the state is the 
source of law, but they deny that law is necessarily a command 
formally enacted by a law-making organ and having a penal sanc- 
tion to insure its enforcement. They emphasize the historical 
development of law; they point out that a large part of it in the 
past has consisted of custom which was never formally enacted and 
consequently cannot be said to have been formally created by the 
state. As stated above, some jurists, like Duguit, even go to the 
length of asserting that law may exist anterior to the creation of 
the state, and therefore is independent of its will, and that the 
State is bound by this law and has no right to override or disregard 
its prescriptions. 


ch the state 
enforced as 


The Personality of the State.—A question which has been the 
subject of prolific discussion among jurists and political writers js 
whether the state may be regarded as a “person” in the legal sense, 
that is a juridical creation having a personality, an individuality, a 
self-consciousness, and a will of its own, somewhat as a natural phy- 
sical person has. The lawyers of the Middle Ages recognized what 
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they called personae fictae, that is “artificial” persons (societas, 
universitas) to which was attributed a fictitious legal personality. 
Such a personality was attributed to certain groups or collectivities 
including the church, but it never seems to have occurred to the 
medieval lawyers that logically a similar personality might have 
been attributed equally to that greatest of all groups, the state. 
With them the idea of legal personality was a concept exclusively 
of private law and not one also of public law. 

It was not until the nineteenth century was well on its way 
that the private law conception of legal personality was taken over 
into the domain of public law and applied to the state, by a group 
of German writers, notably Stahl,? Stein,$ Gerber,t Lasson,5 and 
later Gierke, Treitschke, Rehm, Bluntschli, Jellinek, and many 
others. Gierke reproached the medieval jurists for their failure 
to attribute legal personality to the state and also for what he 
regarded as their error in considering the personality of other 
groups (Genossenschaften) to be only a “fictitious” personality. 
In fact, he argued, they were “real,” not “fictitious” persons ; 
they had a body and members of their own; they had wills of their 
own and could act in the same way that natural persons can will 
and act, Finally, he concluded, this legal personality was not 
derived from the state; it was not conceded to them by charter 
or tacit recognition, but existed independently of the will of the 
state.6. His English translator, the late Professor Maitland, one of 
the most eminent of legal scholars, was a partisan of his theory." 
Bluntschli likewise conceived the state as par excellence a person 
in the sense of public law (offentlich-rechtliche Person), having a 
legal will of its own distinct from the sum of the wills of the 


individuals composing the state, and a capacity for expressing its 


1 Compare Gierke, “Political Theories of the Middle Ages” (translation by 
Maitland), p. 68, and Borchard in Yale Law Journal, vol. XXXVI (1927), p. 19. 
7 Rechts-und Staatslehre,” 2 vols, (1830-1833). 
k Die Verwaltungslehre,” 8 vols. (1864), and other works. 
“Grundzüge des deutschen Staatsrechts” A A } i 
* “Princip und Zukunft des Völkerrechts” (1871). Their theories are reviewed 


by Coker “Organismi i 2 10) 62 ff., and by Dunni 
eA ganismic Theories of the State” (1910), pP. : y nning, 
Political Theories from Rousseau to Spenser,” PP- 306 f. As to the theories of 
erber and others see Duguit, “The Law and the State (translation by Slovère, 
1917), pp. 119 ff. 


Tee notably his “Deutsche Genossenschaftsrecht,” 3 vols., 1868, 1873, and 


*See his translation, op. cit., especially pP- xxvi ff. 
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will in words and acts; and as the creator and Possessor of rights. 
Its personality, he added, is not merely a juristic fiction or meta- 
phor, but a reality.8 


Many other writers, mostly German, a few French and some 
English, support the theory that the state is a juridical entity 
separate and distinct both from the people viewed as a collectivity 
and from the individuals wg singuli who compose it, 
personality, a will, and even rights and interests of its own 
from the rights and interests of the people who form 


own which may not be identical with those of the nation (i.e., the 
people organized as a State) they point out that the state is a 
permanent and enduring association, it is a Sort of trustee or 
guardian of the interests not only of the people who compose it 
today but of future generations, it has therefore permanent 


*“Gesammelte Schriften,” vol, I, P. 91, and “Theory of the State,” p, 22, 
Compare also Treitschke, “Politics,” T, pp. 15 ff, hi 


a personality, primarily in the juridical, and 
at from all time it has been a legal Person, th, 
the historico-moral sense, and tha ill i 
° Compare Saleilles, “De la personnalité juri 
Corbett, British Year Book of International Law, 1924, p. ; 
juristische Person und ihre Verwertbarkeit im öffentl. Recht” (1908), p, 29, and 
others cited by Carré de Malberg, op. cit, vol. I, p. 12, 


The highly metaphysical character of some of the Germanic conceptions finds 
an illustration in the following observation of Rehm: “The State is not a fiction ; 
it is an abstraction. Behind the fiction, there is nothing real ; the abstraction, on 
the contrary, sees the real, but it sees it other than it is in Teality ?” “Allgemeine 
Staatslehre,” p. 156. 


Most German writers distinguish between the personality of th 
public power and its patrimonial or fiscal personality, The latter is designated 
by the word Fisc or Fiskus. The state as Fiskus is the owner and manager of 
real property : land domains, forests, roads, mines, railroads, telegraph lines, etc.; 
as Fiskus it incurs loans of money, collects and disburses revenues, enters into 
contracts, and engages in fiscal operations generally, equally with private cor- 
porations. See on the subject especially Hatschek, Die rechtliche Stellung des 
Fiskus im bürgerlichen Gesetzbuche” (1899). The distinction has found little 
approval in England or America and it is vigorously combated by Michoud, 

auriou, Duguit, and other French writers, who maintain that the state forms 
2 single juridical personality which manifests itself, however, ìn two aspects; one 
POitical or public, the other patrimonial or fiscal. Michoud, op, cit, pp, 362 f. 
and Duguit, “Droit const,” vol. I, p. 46, 


e state as a 


al 


THE JURIDICAL THEORY 191 


interests which may be different from the more immediate and 
particular interests of the people of any given epoch. Moreover, 
the interests of individuals as conceived by themselves are often 
contradictory and it is consequently impossible to determine what 
is the sum of them, in which case the only ascertainable collective 
interest is that of the state.1° 


Criticism of the Doctrine of State Personality.—A few writers 
reject in toto the whole notion of state personality, the most emi- 
nent of them being Professors Duguit and LeFur. The notion, 
declares Duguit, rests upon a “metaphysical a priori conception” and 
upon “old scholastic concepts which have no value,” and it is more- 
Over unscientific. A juridical theory, he adds, has value only in so 
far as it expresses in abstract language a concrete social reality, 
a fundamental rule of conduct, or a political institution. “The 
theory of state personality meets none of these conditions; it is 
a pure mental concept devoid of all positive reality.”14 Professor 
LeFur, contrasting the “mystical” or “idealistic” solution according 
to which the state is regarded as a “fictitious” person, a “moral” 
Or a “juridical” person, with the “realistic” solution which con- 
ceives it to be a veritable person, a real being, a living organism, 
declares that both are in contradiction with the facts which they 
pretend to explain. The idea of a fictitious person is in itself, 
he says, easy to understand ; but what is not easy to explain is the 
idea that fictitious person may be invested with rights of power. 
The state is not a fiction; it is a real fact, the most important of 
all social facts. We must choose between two alternatives: this 
Person is fictitious, that is to say, it exists only in our imagination 


la souv. et le droit,” Zeitschrift fir Vélker-und 


10 
Compare LeFur, “L’éat, / 
2 a Compare also Carré de Malberg, op. cit., yol. I, 


Bundesstaatsrecht, yol. I, p. 18. 
P. 23, 

4 “Droit constitutionnel” (1911), vol. I, p. 47. See also his two-volume 
work “L'état” (1901-1903), written expressly to combat the theory of state per- 
sonality ; also “The Law and the State” (1917), especially pp. 162 f. Duguit 
says “In order to conform to usage we shall often employ the word ‘state,’ but 
it is to be understood that in our thought the word designates not at all this 
Pretended collective person which is a phantom but the real men who in fact 
Tetain the power.” “Droit const.”, vol. I, p- 23. The State will is in fact only 

e will of those who govem (les gouvernants)”: gutar A E I, p. 261. 
mpare also LeFur (“La souv. et le droit,” Rev. du droit pub., 1908, p, 391), 
Who remarks: “to speak of the rights of the state, is tantamount to speaking 


of the rights of those who govern.” 
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and consequently cannot exercise practically any rights whatever ; 
or if in fact it really exercises rights, it is real and not fictitious. 
There is therefore a clear contradiction in assigning an action, a 
real power, which necessarily supposes a real existence, to a simple 
fiction. And he adds that practically man alone can be a subject 
of rights and obligations; a fiction cannot be a subject either of 
rights or obligations, nor is it capable of willing or acting.12 


Acceptance of the Theory with Qualifications.—The great 
majority of jurists, however, attribute to the state a legal personality, 
though few outside Germany go to the length of regarding it as a 
person having a will and a consciousness and Possessing rights and 
interests of its own separate and distinct from those of the Nation, 
that is, the people viewed as a politically organized unit, and appa- 
rently none are to be found to-day who regard it as a “real” as con- 
tradistinguished from an “artificial” or legal person. When they 
speak of the state as being a “person” in constitutional law or inter- 
National law they mean nothing more than that it is a sovereign 
corporation, that is, an “artificial” person as the law regards all 
corporations, and as such possesses a collective will, a legal capa- 
city, and a power of collective action, apart from the will, the 
capacity, and the power of action of the numerous individuals 
who compose it, just as a private corporation has a continued 


» especially pp. 22, 23, 24, 27. 
LeFur declares that the moment when one treats as a person a thing which is not 
e law or the jurists and this 


2 S us one may pro- 
perly compare a hero to a lion or a river to a divine benefactory, or to personify 


glory, death, envy, etc., as the poets do, but such comparison must not be 
regarded as anything more than fantasies or conceptions of the imagination, 
(p: 221). To the same effect compare Vareilles-Sommiers, “Les personnes 
morales” (1902) ; Jèze, “Principes généraux du droit administratif” (3rd ed., 

25), pp. 19 ff, and Seydel, “Grundziige einer allgemeinen Staatslehre,” ch, 1. 
onnard, “Précis élémentaire de droit admin.” (1926), pp. 66 f., criticizes the 
fictious Personality theory on the ground that it Presupposes that the Personality 
of the state is created by the state itself, which is impossible. This criticism 
hardly seems well-founded. Tt is not the state which creates its Personality ; it is 
attributed to the state by a fiction of the law. 
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existence and possesses rights and obligations which are distinct 
from those of its shareholders.1® These qualities which belong 
to natural persons are by a fiction of the law attributed to the 
state; that is, the state is treated as if it were a person and not 
as really being a person. This does not imply, as some of the 
adversaries of the juridical theory appear to believe, that the 
state thus personified is itself a fiction. On the contrary the 
state is a reality, the fiction being merely in the mind of the 
jurist or the provision of the law which attributes to it a legal 
quality which in a physical sense is possessed only by human 
beings. When jurists say, as Esmein did, that “the state is the 
juridical personification of the nation,”14 nothing more is meant 
than that the organized collectivity which they call the “nation” 
possesses the quality of legal personality; it is not meant that this 
person or personality is something outside of and above the nation. 
Nor is it meant that the state is a supplementary person super- 
ordinated to the individual personalities of those who compose the 
state. In short the “nation” becomes a “person,” a state, only by 


"The word “person” as here used, says Michoud (“La théorie de la 
personnalité morale,” vol. I, pp. 4-7), “signifies simply a subject of law, a being 
capable of having subjective rights of its own, nothing more, nothing less. The 
nation expresses a simple fact, the fact that in human societies rights are attri- 
buted not only to physical beings, but to certain groups and certain associations.” 
Compare also Willoughby, op. cit, pp. 34 ff, and Carré de Malberg (op. cit., 
vol. I, pp. 27-28), who remarks that the notion of state personality as thus used 
loes not mean that the state is a real person but only a juridical person. It 
Signifies simply that the members of the collectivity united in an organization 
implying their submission to a superior authority charged with the direction of 
the affairs of the collectivity find themselves coérdinated in a unified corporation, 
in a juridical unity which, raised above individuals, forms thus in law, and in 
law solely, a being distinct from them. From the real point of view there is no 
state will; because in the order of positive phenomena, wills expressed in the 
name of the state are merely the wills of individuals; but from the juridical 
Point of view it is perfectly correct to speak of the will of the state. E 

is aFléments de droit constitutionnel” (5th ed., 1909), p. 1. LeFur criticizes 
this definition of Esmein because, be says, it attaches an exaggerated importance 
to the notion of fiction. It would be correct, he adds, if the word “govern- 
ment” were substituted for the word “state.” “The state is not solely the 
juridical representation of the nation; it is the nation itself envisaged from the 
Juridical point of view.” Esmein, it is true, speaks of the State as the subject 
and titulary of sovereignty, as a “moral person,” a juridical fiction,” but he 
explains that he uses the term “fiction” only for the purpose of emphasizing 

at the personality of the state is not natural in the sense that the personality 
of a human’ being is. 
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the fact of its organization and this “person” has no existence out- 
side the nation. Thus, says Michoud, the nation has no distinct 
juridical existence ; the state is nothing else than the nation itself 
(the collectivity) juridically organized; it is impossible to under- 
stand how the latter could be conceived as a subject of right 
(droit) distinct from the state.”15 

The juridical theory in this sense is merely a point of view 
from which the state is envisaged by the jurist. It may rest upon 
a fiction, but the law abounds in fictions; as Esmein pointed out, 
it is sometimes by means of fictions that realities are translated 
into understandable terms; sometimes they are the most con- 
venient means of explaining juridical relations which result from 
facts.16 Professor LeFur, the most vigorous antagonist of the 
theory of state personality, which he Says is false and more 
dangerous than useful, admits that it may be useful for purposes 
of comparison, that it may contribute to a better understanding 
of the reality which lies behind the fiction, that it may be “an 
excellent means of rendering account of the play of the com- 
plicated mechanism of the State,” and that it may be useful in 
certain epochs for distinguishing more easily the interests of the 


State in its entirety from those of a Part of the state, and of those 
who are governed from those of the governors alone.17 


II. THE Orcanismic THEORY 
The Organismic Theory Distinguished 
Theories.—The organismic theory of the state in a s 
the antithesis of the juridical theory which, at least i 
some of its supporters, conceives the state to be a le; 
pure mental concept of the jurists. The organismi 
the other extreme and pictures the state as a 
living organism possessing organs which perform f 
gous to those of an animal or plant. It is a biological conception 
which describes the state in terms of natural science, views the 
individuals who compose it as analogous to the cells of a plant 
or animal, and postulates a relation of interdependence between 
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* Op. cit., vol. I, p. 288. In the same sense see Orlando, Rev. du droit public, 
vol. III, p. 20, and LeFur, article cited, p. 234, n. 1, who remarks that “the state 
is the nation hierarchically organized.” 

1 Compare Carré de Malberg, op. cit., vol. I, p. 21. 

™ Op. cit, p. 230. 


THE ORGANISMIC THEORY 195 


them and society such as exists between the organs and parts of 
a biological organism and the whole structure. Some of its earlier 
advocates conceived the state as having “tissues,” systems of 
nutrition and circulation, organs which perform functions analo- 
gous to those of the brain, nerves, heart, muscles, and even 
stomach, navel, nose, hair, and nails.18 In its extreme form it 
represents what is sometimes called the monistic theory of society, 
that is, society conceived as a social organism so unified that the 
individuals who compose it have no real independence but are 
mere atomistic units in the whole mass, each dependent on the 
others and upon the whole of its continued existence. Represent- 
ing the opposite extreme is what has been called the monadnic 
or pure individualistic theory which considers society as primarily 
an aggregation of individuals, each in large measure living in 
isolation and independent of his associates, capable of surviving 
and even of flourishing without the aid of the state, beyond a bare 
minimum of collective restraint for the protection of the weak 
against the aggressions of the strong. This theory has had its 
advocates in the past but few if any reputable writers could be 
found to-day who are seriously attached to it.1? 

The Mechanistic Theory.—Finally, the organismic theory may 
be contrasted with what has been called the mechanistic theory, which 
regards the state as a purely artificial mechanism or contrivance 
deliberately created by formal contract oF convention, which 
Operates and functions. like a machine, and which can be arbi- 
trarily reformed or reconstructed at the will of its creators in 
complete disregard of historical laws and established traditions. 


It regards the state as somewhat analogous to an edifice and its 


founders to an architect; and just as an architect with a commis- 
sion to construct a new edifice clears the ground of old founda- 
tions and débris and erects thereupon 4 new structure, so the 
people of a community can make tabula rasa of old institutions, 
cut loose from the past, ignore the forces of history and tradition, 


and erect upon the ruins a new state organization conceived and 
fashioned according to their own momentary notions and ideas. 


* Compare Coker, “Organismic Theories of the State” (1910), p. 194; and 
amie ee teat? Oraii ori “{ntroduction to Social Philosophy” 
A S i nzie, A osophy’ 

s to these theories compare akee of Individual Liberty” (1885), obs. 


(1890), pp. 131-133, and Montague, h 
3 Contare also Leslie Stephen, “Science of Ethics” (1882), ch. 3, and 


McKechnie, “The State and the Individual” (1896). 
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This was the theory of the French Revolutionists against which 
Burke protested and directed a powerful attack. History and 
experience have demonstrated that the theory is largely fallacious. 
The state is, of course, like all institutions, the work of men but 
of men working in coöperation with, and not in disregard of, 
historical forces and of national habits and traditions; it is not 
therefore a purely arbitrary mechanical creation in the same sense 
that a building or a costume is the work of an architect or a tailor, 
It is what the French call a formation historique. It is even more : 
it is, as the sociologists insist, an organic phenomenon, a social 


group based upon the fact of unity and interdependence among 
those who form it. 


Says Gierke, was 
l He t as a mechanical and atomistic 
construction was originally alien to it. “Under the influence of 
Biblical allegories, and the models set by Greek and Roman 
writers, the comparison of mankind at large and every smaller 
group to an animate body was universally adopted and pressed.22 
In line with the statement of St. Paul that the church was a mysti- 
cal body whose head was Christ, the ecclesiastica] party maintained 
that the pope as the vicar of Christ on earth was this head; the 
imperialist party on the contrary maintained that the emperor was 
the head. It resulted from the conflict of opinion that there 


ED, Republica,” bk. IV. Cf. also Aristotle, “Politics,” Jowett’s ed., p. 113; 
and Barker, “Political Thought of Plato and Aristotle,” pp, 127, 138, and 276 ff. 
© comparison of the state with the human organism was a fa 
early poets and Prose writers. See Shakespeare, “Julins Cesar,” II, i; St. Paul 
Romans xxii, 51; also I Cor, xii, 12. 
“De Republica,” TIL, 25. 


= Political Theories ‘of the Middle Age” (translation by Maitland), p, 33, 
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was a “two-headed monster, an animal biceps,” to avoid which 
some contended that there were two bodies, each with its own 
head, both being part of a greater body whose head was God.?3 

Among later writers both Hobbes and Rousseau drew ana- 
logies between human beings and their artificial conventionally 
created states. Hobbes characterized the state as “that great 
Leviathan which is but an artificial man, though of greater strength 
and stature than the natural.” He compared the sovereignty of 
the state to the soul of man, magistrates to joints, reward and 
punishment to nerves, etc. He even drew an analogy between the 
weaknesses of the state and certain human diseases such as “defec- 
tuous procreation,” boils, pleurisy, etc.2t Rousseau compared the 
“body politic” to the “human body,” both of which he said pos- 
sessed the “motive powers” of “force” and “will” (the legislative 
power and the executive power). The former was the “heart” of 
the state ; the latter its “brain.’’25 

Development of the Theory in the Nineteenth Century.—The 
earlier conceptions were little more than superficial analogies or com- 
Parisons; for the most part those who drew them were advocates 
of the contract theory of the origin and nature of the state, a 
theory which was hardly compatible with the organic theory as it 
came later to be expounded and defended. The reaction against 
the eighteenth century theory of the social contract, which took 
place in the early part of the nineteenth century, found embodi- 
ment in the organic theory, which, it was believed, offered a sub- 
stitute more in accord with the real nature of the state and with 
the true relation existing between it and the individuals who 
compose it.26 The new theory took root in German soil and there 
it found its most notable advocates. Among the earlier of these 
writers who enunciated the theory in one form or another were 
Leo, Schelling, Krause, Ahrens, Smitthenner, Waitz, Görres, 
Volgraf, Stahl, Zacharia, Frantz, and others.27 The fascination of 
the theory with its biological analogies and parallelisms became 
so widespread that political science, for a time, seemed in danger 


* Gilchrist, “Principles of Political Science” (1920) , P 49. : 

"See his Introduction to “The Leviathan,” Works,” vol. III, pp. ix-x. 

“The Social Contract,” bk. DI, chs. I, 11., j : 

2° Compare Merriam, “History of the Theories of Sovereignty since Rousseau” 
(1910), pp. 87 ff, and Gettelly “History of Political Thought (1924), p. 400. 

= Their views are explained by Coker, “Organismic Theories of the State” 
(1910), pp. 20 ff. See also Schulze, “Deutsches Staatsrecht,” vol. T, pp. 20-23, 
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of being swallowed up by natural science. The culmination of 
the theory was reached in the writings of the noted Bluntschli, 
between 1852 and 1884,28 who exaggerated it beyond that of all 
his predecessors. The state, he declared, is the very “image of the 
human organism.”?9 Each has its member parts, its organs, its 
functions, its life processes, and between those of the state and 
human organisms there exists a deep and striking resemblance. 
He pushed the biological analogy so far indeed as to impute sexual 
qualities to the state, it being personified as masculine in character 
as contradistinguished from the church, to which he assigned the 
attribute of femininity.2° His comparison of the structure and life 
process of the state with those of the human body was extremely 
fantastic and even absurd. The state, to him, was “no mere artifi- 
cial lifeless machine,” but a “living spiritual organic being.” As 
an oil painting, he said, is something more than a mere aggrega- 
tion of drops of oil, as a statue is something more than a combi- 
nation of marble particles, as a man is something more than a 
mere quantity of cells and blood corpuscles, so the nation is some- 
thing more than mere aggregation of citizens, and the state 
something more than a mere collection of external regulations.31 


Spencer’s Analogies.—While the organismic theory in its 
modern form originated among the Germans and found among them 
its most numerous and eloquent votaries, it had some supporters in 
England, Australia, Russia, and France.32 In England Herbert 
Spencer adopted the theory and in his “Principles of Sociology” 
(1878-1880) and other writings, applying the methods of the new 
science of biology, he drew an elaborate analogy between society 
and a natural organism. Society he conceived to be a natural 


* “Allgemeine Staatslehre” (1852), later expanded into his larger “Lehre 
yom modernen Staat”; “Gesammelte Schriften”; and “Psychologische Studien 
liber Staat und Kirche” (1884). 


*“Psychologische Studien,” p. 22. 
* Ibid., p. 39 ; also his “Allgemeine Staatslehre,” bk. I, ch, 1, 


“ SAllgemeine Staatslehre,” p. 192; “Theory of the State,” p. 18, and the re- 
view in Coker, pp. 104-114, 


“ Treitschke was one of the few German writers who criticized the organismic 
theory. It is he said “obviously misleading to look upon the state as an organism 
as many theorists do.” It was dangerous, he added, to treat it as a natural organism 
and to import the terminology of natural science into political science, Besides, the 
boundary between organic and inorganic life could not be clearly drawn and the 
calling of the state an organism did not express its nature. “Politics,” vol, I, p. 18, 
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organism differing in no essential principles from other biological 
organisms. Both the animal and social bodies, he affirmed, begin 
as germs, undergo a process of continuous growth, the parts, as they 
develop, becoming more and more unlike, and exhibiting greater 
complexity of structure. As the lowest type of animal is all 
stomach, respiratory surface, or limb, so primitive society is all 
warrior, all hunter, all hut builder, or all tool maker.8$ As society 
grows in complexity, division of labour follows, i.e., new organs with 
different functions appear, corresponding to the differentiation 
of functions in the animal, in which “fundamental trait” they be- 
come “entirely alike.” In each case there is a mutual dependence 
of parts, the full performance of the functions of each member 
being essential to the health and preservation of the rest. If the 
iron worker in the social organism stops work, or the miner, or 
the food producer, or the distributor fails to discharge his natural 
functions in the economy of society, the whole suffers injury just 
as the animal organism suffers from the failure of its members to 
perform their functions. Thus the “parallelism between social 
and animal life” is maintained. The slow but constant replace- 
ment of cell tissue and blood corpuscle in the animal organism, by 
which it is destroyed and reproduced again, we are told, is parallel- 
ed by the processes in society, by which it is permanently main- 
tained, notwithstanding the deaths of the component members.** 
Spencer attributed to both the animal organism and the social 
body a “sustaining system” consisting of alimentation in the for- 
mer, and production in the latter; a “distributing system” con- 
sisting of the circulatory apparatus in the human body, and the 
transportation system in society; and a “regulatory system,” con- 
Sisting of the nervous system in the animal, and of governments 
and armies in the state .% 


In spite of all these elements of resemblance, Spencer ad- 
mitted, however, that there is one “extreme unlikeness’” in the 


“Vol. I, pt. II, sec. 217. 


“Tbid., sec. 217, also chs. 3 and 4. z d 

_. = Ibid., chs. 7, 8 and 9. In the Westminster Review, in 1860, Spencer pub- 
lished an essay in which he drew a parallel between the up and down lines of a 
railway, which furnishes the circulation of commodities in the organism, and 
the arteries and veins of an animal, money being the blood corpuscles and the 
telegraph wires the nerves. I am unable to find any allusion to this parallel in his 


collected works, from which it seems to have been wisely omitted. 
©: pc—l4 
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structure of the body politic and that of the animal organism. 
The latter, he said, is concrete in structure, that is, its units are 
bound together in close contact; while the social body is discrete, 
its units being free and “more or less widely dispersed.”36 He 
readily admitted that the difference was “fundamental,” though, 
he said, “upon close examination it will not put comparison out 
of the question,” for it can be shown that “the social aggregate, 
though discrete, is still a living whole.”8? There is still another 
difference between the two organisms, he added, which “greatly 
affects our notion of the ends to be achieved by social organiza- 
tion,” namely, the lack of a “nerve sensorium” in the social body. 
In the animal, consciousness is concentrated in a small part of 
the aggregate; in the social organism, it is diffused. throughout 
the aggregate. The conclusion of practical politics which Spencer 
drew from the failure of the analogy at this point was that the 
welfare of the aggregate in society, considered apart from that of 


, in short, society exists 
for the benefit of its members, not its members for the benefit of 


lich he found between 


» he built up his individualistic politi- 
cal philosophy, which has seemed to some to 


tent with his organic theory of the state.39 


Other Advocates of the Organismic Theory.—The Austrian 
publicist Albert Schiffle was another writer who greatly overworked 
the biological analogy. In four large volumes entitled “The Struc- 
ture and Life of the Social Body.” (“Bau und Leben des socialen 
Körpers,” 1875-1878), he emphasized at great length the anatomi- 
cal, physiological, biological, and psychological resemblances 
between society and the animal body, and asserted that society is 
an organism whose protoplasm or unit is man, the state or govern- 
ment in the one corresponding to the brain in the other. His 


= Ibid., sec. 220. 
“Ibid, sec. 221, 
* Tbid., sec. 222, q 
* Compare Ritchie, “Principles of State Interference,” p- 17. Spencer’s denial 
of the existence of a “nerve sensorium” 
individualistic thinking. After his lon 
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individualism by showing that after all there į 
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work as a whole exhibits evidence of enormous learning and wide 
research, and the theory of the organic nature of society was 
Supported with ability and ingenuity.4? Of a similar character 
and magnitude was the work of Paul Lilienfeld, a Russian socio- 
logist, whose “Thoughts concerning the Social Science of the 
Future” (“Gedanken über die Socialwissenschaft der Zukunft”), 
published in five volumes between 1873 and 1881, constitutes an 
elaborate exposition of the organic theory, including the laws of 
Social psychology and social physiology. He went even beyond 
Spencer and Schäffe in the emphasis which he placed on the orga- 
nic character of society, and in his advocacy of the biological 
analogy.41 Among others who haye explained and defended the 
Organic theory may be mentioned the French writers Auguste 
Comte,42 Fouillée, #3 and René Worms.4# Of these the French 
Sociologist Worms is to-day probably the most eminent advocate 
of the organic theory. In his “Organism and Society” he expounds 
and defends the biological analogy, maintaining that the anatomy, 
physiology, and pathology of society possess striking similarities 
to the structure, function, and pathology of living beings.*® 


Evaluation of the Organismic Theory.—If the organismic 
theory meant simply that the state is something more than an aggrega- 
tion of individuals crowded or massed together without any uni- 
fying bond,—in other words, that it is a society in which the 
members individually are in a peculiar sense dependent upon the 
whole and the whole in turn is conditioned upon the parts,—no 
well-grounded objection to it could be sustained.46 Even the 
biological analogy up to a certain point, though subserving little 
or no practical purpose, is harmless and scientifically unobjection- 


“Compare Leroy-Beaulieu, “L’état moderne et ses limites,” ch, 4. 

“For a statement of the difference between their conceptions see the preface of 
René Worms to Lilienfeld’s “La pathologie sociale,” p. vii. In the latter work 
Lilienfeld continues his study of the organic nature of society, {considering in 
Particular such topics as the “maladies of the social organism,” its “nervous 
system,” the “pathology of society,” “social therapeutics, etc. 

“positive Philosophy” (6 vols, 1830-1842), vol. II, ch. 3. 

ae science sociale Sess ad (1880). 

is société, i 3 
= Sey eeil ch, 1. The conceptions of Comte, Bluntschli, Spencer, Schäffe, 
Lilienfeld. Fouillée, and Worms are well analyzed by Coker, op. cit, pp. 104 ff. 

4 Compare Hobhouse, “Liberalism,” pp. 125-131 ; also his ‘Social Evolution 
and Political Theory” (1911), p. 87, where he observes that “to speak of society 
as if it were a physical organism is a piece of mysticism, if indeed it is not quite 
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able, for manifestly there are certain elements of resemblance 
between the structure and functions of the state on the one hand 
and those of living beings on the other. But at Many points the 
comparison utterly fails and the resemblance becomes pure fancy. 
Thus the resemblance between the cells of a biological organism 
and the human beings who constitute the body politic will be seen 
upon close examination to be exceedingly superficial. The former 
are mechanical pieces of matter, with no independent life of their 
own, each being fixed in its place, having no power of thought or 
will, and existing solely to support and perpetuate the life of the 
whole; the latter are intellectual and moral beings, each having a 
will of its own, possessing the power of foresight, movement, and 
self-control, and a physical life independent of the whole of which 
they are a part. Each individual has to a large extent the shaping 
of his own life; and his place in the organism is not determined 
for him nor are his activities wholly regulated by the state. This 
lack of consciousness and will on the part of the cells of the animal 
Organism and its presence in the state organism is one of the 
instances where the analogy fails. With the plant or animal 


, 

rom their connection, 
as a branch from a tree or a limb from an animal, they perish and 
cease to be living matter. With the state, 


meaningless.” “But,” he adds, “the life of society and the life of an individual 
do resemble one another in certain respects, and the term ‘organic’ is as justly 
applicable to the one as to other, for an organism is a whole, consisting of 
interdependent parts. Each part lives and functions and grows by subserving the 
life of the whole. It sustains the rest and is sustained by them, and through their 
mutual support comes a common development.” h 

“ Compare Mackenzie, “Introduction to Social Philosophy,” p, 138, 
LeFur’s criticism of the organismic theory in general and of Spencer’s analogies in 
particular (op. cit., 218-221). Referring to the analogy between the cells of a bio- 
logical organism and the units of society, he calls attention to one curious differ- 
ence which appears to have escaped Spencer’s notice, namely that a living cell 
capnot be a part of two distinct organisms at the same time, whereas an individual 
member of the pretended social organism may be a member at the same time of a 


great number of other societies or associations which constitute in themselves dis- 
tinct organisms. 


See alsn 
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analogous in any sense to those which reign in the world of politics. 
An organism grows and develops from within by internal adapta- 
tion, not by the addition from without of new parts ; while the 
State changes rather than grows, and does this, for the most part, 
by the process of formal alteration as a result of volitional power 
and conscious effort of the members. Its growth, if such it may 
be called, is largely the result of the conscious action of its indivi- 
dual members and is to a great extent self-directed. The elements 
of volition and of conscious effort do not enter into the growth 
of an organism; it changes in obedience to the operation of blind 
mechanical forces of nature, the parts having no power to alter the 
direction of its growth or to add to its stature.*8 Indeed, as 
Jellinek remarked, growth, decline, and death are not necessary 
processes of state life though they are inseparable from the life of 
the organism49 The state does not originate or renew itself as a 
plant or an animal does. In fact, to quote Jellinek again, many 
modern states like the German Empire, Italy, and some of the 
Balkan commonwealths have owed their existence to the sword 
rather than to any cause that may be compared to the procreative 
or generative processes through which plants and animals come 
into existence.°° 


Our conclusion must be that the biological analogy, in the 
form in which it is usually stated, is not only fanciful and absurd, 
but even mischievous, and would not merit notice were it not 
relied upon by some respectable writers as the justification of an 
important theory concerning the relation of the state to the indi- 
vidual members composing it. Some of these biological compari- 
sons are ingenious and well stated; to many writers they have 
proved fascinating and seductive; to others they have constituted 
the basis of an argument for a theory of the state which would 
Sacrifice the individual to society. The organic theory, in the 


m comparison to identification and 


LeFur observes further that if we pass fro: n k 
1 “because its roads and railways, 


Say that the state is a person or veritable animal a a 
and soon, perhaps, its balloons, correspond to our arteries and our veins, we shall 
experience the feeling that it is a defiance of all common sense (p. 219). 

Compare also Barker (op. cit., p. 10), who remarks that the state is not an 
organism, but it is like an organism; it is not an organism because it is not a 
Physical structure.” 

® Compare Willoughby, “Nature of the State,” p. 37, and Ward, “Psychic 
Factors of Civilization,” p. 299. 3 

to System der subjektiven öffentlichen Rechten,” p. 40. 

“Recht des mod. Staates,” p. 149. 
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sense in which it is understood by many writers, rests on mere 
analogy, and we should do well to heed Lord Acton’s warning 
about analogies, metaphors, and parallelisms lest we come to 
grief. For this reason Jellinek suggested that we had better reject 
the theory in toto lest the danger from the large amount of falsity 
in the analogy should outweigh the good in the little truth which 
it contains.5t 


Value of the Theory.—Nevertheless, the theory has not been 
without a certain value. It served as an antidote to the eighteenth 
century individualistic doctrine that the state is a mere artificial 
mechanism, the materials of which, as Burke said, can be collected 
from any quarter and put together on any principle that the 
architect may think.52 It emphasized the unity of the state, the 
interdependence of the individuals who compose it, and the im- 
possibility of civilized life in isolation apart from society. It 
taught that the state “is not the hasty product of a day, but the 
well-ripened fruit of wise delay” ; that it is a growth which, like 
a plant or an animal, has formed itself by slow degrees rather than 
by art and that the individual can no more separate himself from 
it than a leg can be severed from the body or a limb from a tree and 
still maintain its life? Its chief weakness lay in its exaggeration 


"For criticism of the organic theory see Jellinek, “Recht des mod, staates,” 


p. 142 ff; Leroy-Beaulieu, op. cit, ch, 4; Mackenzie, “Introduction to Social 
Philosophy,” ch. 3: Schulze, “Deutsches Staatsrecht,” I, 22-23 ; Leacock “Ele- 
ments of Political Science,” pp. 80-82 ; Willoughby, “Nature of the State,” ch. 3. 
Worms, in his “Organisme et Société,” ch, 2, examines and answers the various 
objections to the organic theory. Professor Ernest Barker (“Political Thought 
from Spencer to the Present Day,” pp. 160 ff) points out that to Suggest a parallel 
between two things is not to determine the relation between them, and that the 
more you labor the parallel the more you forget to determine the relation, Criticiz- 
ing Spencer, who “faced the problem but instead of solving it hid his head in the 
sands of metaphor,” Barker says: “Spencer is the classical instance of the labor 
and the forgetting. In the tecond place, if you seek to establish a, parallel 
necessary to be clear about the two terms of the parallel. 
organism, you must be clear about both. Spencer is clear about the individual 
organism, which is obviously physical ; he is by no means equally clear about the 
social organism.” Again, referring to the adoption by Spencer of the organic 
Conception of the state, Barker observes: “The adoption seems whole-hearted ; it 
is illustrated by a wealth of analogy whether between Protozoa and Bushmen, or 
etween nerve-trunks running by the side of the arteries and the telegraph-wires 
which run by the side of railways. But the adoption is only secured at the cost 
of a sacrifice of the unity of the organism.” 

~ “Reflections on the French Revolution.” 

Compare Vaughan, “History of Political Philosophy” (1925), vol. II, p. 24; 
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and in the fact that it rested upon analogies which were often 
superficial or false. 


III. THE CONTRACT THEORY 


The Theory Explained.—As stated above, the organismic 
theory represented in part a reaction against the so-called contract 
theory which dominated the political thought of the eighteenth cen- 
tury. This theory must now be explained. In the minds of its 
votaries it often assumed two forms : first, it offered an explanation 
of the origin of the state; second, it was a theory of the relation 
between those who govern and those who are governed. Those who 
adopted and expounded it as a theory of the origin of the state 
assumed the existence of a primitive, pre-civil (some maintained 
that it was also a pre-social) condition of mankind, escape from 
which was effected by means of a contract, pact, or covenant, 
express or tacit, between each individual and his fellows, by 
Which each surrendered his “natural” right to do as he pleased 
and received in exchange “civil” rights; that is, rights created and 
protected by the state. This pre-civil condition of society was 
described as the original state of nature. 

According to Hobbes the rights of men living in this condition 
were limited only by their physical power; there were in fact no 
such things as right or wrong, no justice or injustice, and no 
property, since all these are creations of the state. Naturally selfish, 
egoistic, brutal, covetous, and aggressive men were, potentially at 
least, in a perpetual state of war each with all. According to 
Locke’s conception, on the contrary, men in the state of nature 
Were naturally sociable, altruistic, and peaceable. Moreover, the 
State of nature was not a lawless state; men in fact were bound 
by that vague, indefinite thing called “natural law” or the “law 
of nature,” the existence of which was generally recognized by 
jurists prior to the nineteenth century, although it was denied by 
Hobbes. That law, said Locke, was plain intelligible to every 
reasonable creature, but the “inconvenience” Jay in the fact that 
each man was necessarily the judge as to what it permitted and 
what it forbade and he was also the “executioner” of the law. Jn 


Gilchrist, “Principles of Political Science” (1920), P. 53; and Gettel, “History 
of Political Thought” (1924), pp. 410 ff. 
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these circumstances there was need of a common judge to inter- 
pret the law and a superior authority to enforce it, considering 
that men are biased and not therefore competent judges in their 
own cases. 


Nature of the Contract.—Whatever the difference of opinion 
among the philosophers as to the actual character of the state of 
nature, they were all in accord that it was an unsatisfactory condi- 
tion of society,54 and that the only means of escape was through 
covenant. As to the nature of the transaction, the philosophers 
who defended the theory held different opinions. According to 
Hobbes each individual agreed with all the others to surrender 
his right to govern himself, to some particular man or assembly. 
By doing this they established the state, and the person or assembly 
upon whom they had bestowed their power was the sovereign of 
whom they were subjects.55 Locke, on the other hand, wishing 
to justify the principles of the English Revolution of 1688 as 
Hobbes had wished to justify the absolutism of the Stuart kings, 
maintained that the surrender of rights was to the community and 
not to any man or assembly. According to Hobbes, the king was 
not a party to the contract and was not therefore bound by it; 
according to Locke, on the contrary, the people rather than the 
king was the sovereign, and the latter might forfeit his office by 
violation of the terms upon which he was vested with authority.56 
Rousseau’s idea of the transaction was essentially the same as that 
of Locke. Each individual “puts his person and faculties into a 
common stock under the direction of the general will”; “each 
man giving himself to all, gives himself to none”; “what he loses 
by the social contract is his natural liberty and an unlimited right 
to anything that tempts him which he can obtain; what he gains 
is civil liberty and the ownership of all that he possesses.’’57 


Rejection of the Contract Theory.—This theory, in one form 
or another, of the origin of the state and supported by a long line of 
philosophers, jurists, political writers, and even poets, beginning 


“Rousseau appears to have been an exception, since in his early writings, at 
least, he pictured the state of nature as an idyllic state, a sort of Arcadian paradise 
in which men were happy, care-free, and peaceable. See the summary in Tozer’s 
introduction to his English translation of “The Social Contract,” pp. 29 ff. 

"See his “Leviathan” (1651), ch. 17. 

“Locke’s theory is set forth in his “Two Treatises on Government” (1689). 

" “The Social Contract” (1762), bk. I, chs. 6, 8. 
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with the monarchomachs of the sixteenth century and including, 
in addition to Hobbes, Locke, and Rousseau, such well-known 
writers as Hooker, Milton, Grotius, Pufendorf, Wolff, Suarez, 
Kant, Blackstone, Spinoza, Fichte, and many others. But in the 
latter part of the eighteenth century and in the nineteenth century 
it was attacked by such writers as Hume, Bentham, Burke, Von 
Haller, Austin, Lieber, Woolsey, Maine, Green, Bluntschli, Sir 
Frederick Pollock, and others. All of them pointed out that the 
theory had no historical foundation®s and that it was untenable 
on grounds of philosophy and reason, since it presupposed the 
existence of a political consciousness in the minds of men living 
in the state of nature,—a consciousness which they do not possess. 
By some writers, like Maine, it was pronounced to be “worthless” ; 
others, like Green, pronounced it to be a “fiction”; Woolsey 
declared it to be “utterly false” ; Bentham dismissed it as a “rattle” 
for amusement; while Sir Frederick Pollock characterized it as 
one of the “most successful and fatal of political impostures.’5? 
As an explanation of the origin of the state the theory is now 
entirely discredited, like various other early political doctrines, 
and no reputable philosopher or political writer could be found 
to defend it.° 


5 The constitution of Massachusetts (1780), which asserted “that the people 
haye entered into an original, explicit, and solemn compact with each other,” is 
sometimes cited as furnishing the historical proof ; but in reality it was only an 
empty declaration, not the record of a historical fact, The “Mayflower Compact” 
of Noy. 11, 1620, by which 101 emigrants to America, before landing, entered 
into an agreement whereby they “solemnly and mutually, in the presence of God 
and of one another, covenanted and combined themselves together into a civil body 
politic for the better ordering and preservation” has also been cited as example of 
the original contract. But upon examination this, as well as the other instances 
relied upon by the advocates of the theory, will be seen to be no example of the 
founding of a new commonwealth by men in a, state of nature, but merely the 
transplanting to new lands of political institutions by men already subject to 
political authority. Indeed, in the case cited above, the transaction was nothing 
more than the extension of an already existing state to a country not yet inhabited 
by civilized races. The Mayflower covenanters, in fact, expressly acknowledged 
that they were “loyal subjects” of an existing sovereign. Me 
_ "For the history and forms of the theory in detail, and many citations to the 
literature, see my “Introduction to Political Science’ (1910), pp. 92 ff 

Compare Carré de Malberg, op. cit, vol. I, p. 525 LeFur, L'état, la souy. 
et le droit,” pp. 19-20; and Orlando, “Principes de droit public const.” (French 
trans., p. 22), who reject the theory also because, as they maintain, men are 
incapable of living otherwise than in society and because there is no evidence that 
they have ever done so. The state, as Carré de Malberg observes (p. 54), is not 
the result of a conventional arrangement þetween individuals, but of forced sub- 


208 THEORIES OF THE STATE 


The Theory of the “Governmental” Contract.—Nevertheless, 
some of those who reject the theory as an explanation of the origin 
of the state, maintain that it is valid as an explanation of the rela- 
tion between those who govern and those who are governed. While 
there may be no well-authenticated historical examples of a formal 
contract or covenant entered into between the people and their 
rulers, such an agreement or understanding, it is argued, exists 
by implication in every democratically governed state. The sacro- 
sanct doctrine that governments derive their just powers from the 
consent of the governed, and that peoples have an inalienable 
right of revolution against governments and rulers who violate the 
conditions upon which they have been entrusted with the power 
of government, rests, it is said, upon the principle that there is an 
implied contractual relation between those who have been so in- 
vested with power and those who have conferred it. There is, in 
short, a reciprocal obligation upon both parties: an obligation on 
the part of the one to govern in accordance with the terms of the 
grant and to furnish that protection for the guarantee of which 
the state was in large part established; an obligation on the part 
of the others to render obedience, and where necessary, service to 
the duly and legally established authorities, If, therefore, one 


party defaults in the performance of the obligation, the other is 
released from the duty of performance. 


Evaluation of the Theory.—In this sense the doctrine of contract 
is more defensible, although the terminology is not entirely satis- 
factory, since the employment of the word “contract” may lead to 


mission to social exigencies which they are powerless to elude. Compare LeFur 
(“L’état fédéral.” p. 567), who remarks that “the state, like the family, is necessary 
to society and like it is not the result of a contract but rather of the force of 
things.” Compare also Esmein (“Droit const.” 5th ed., 1909, p. 232), who 
characterizes the theory as a “judicial fiction.” Tt is, he says, unsustainable, first, 
because it sacrifices the right of the individual, since it involves an alienation of 
himself and his rights for the benefit of the community, and second, because it 
makes the right of the individual rest upon a primitive and absolute independence 
resulting from a state of nature, which with the social contract are historical 
hypotheses contrary to the facts of history and of sociology. See also Duguit, 
“Droit const.” (1911), vol. I, p. 13, who rejects the theory as an “unsustainable 
hypothesis” because it assumes that the idea of contract could be present in the 
minds of men in the so-called state of nature, which he says is impossible since 


men who are not already living in society cannot have any notion of contractual 
relations and obligations. 
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implications which are both false and dangerous. Thus if the state 
is merely the result of contract it might be argued that since the 
whole idea of contract implies a voluntary relation, any individual 
„is free to become a party to it or to remain outside in a state of 
outlawry, as he may elect, just as one is free to become a member 
of a business partnership or not as he pleases—a proposition which 
of course cannot be admitted. Furthermore, it might be equally 
argued that the contract is binding only upon the original parties 
and not upon their successors who have never given their adher- 
ence to it. In that case the state would expire with the death of 
the original parties and would have to be renewed by their suc- 
cessors. To hold that the original contract is perpetually binding 
not only upon the original parties but upon future generations 
who have never consented to the agreement would be in the face 
of the principle that a contract is binding only upon those who 
have voluntarily entered into it. Thus the contract theory tends 
to make the state a matter of caprice, and if followed out to its 
logical conclusion it would lead to the subversion of all authority 
and possibly the dissolution of the state.5t 


Conclusion.—The only tenable conclusion is that membership in 
the state and the obligations of allegiance and obedience cannot 
be interpreted in the terminology of legal contract. We can no 
more explain them on the theory of contract than we can account 
for the membership of a child in the family or its duty of obe- 
dience to the parent, on the principle of consent. These relations 
rest upon utility, and the general interests and necessities of 
Society ; they are independent of consent and they are entered 
into without any more thought as to their justification or legal 
basis than one bestows upon the principle of gravity or the opera- 
tion of the laws of nature in general.®? 

Finally, the contract theory tends to reduce the state to the 
level of a partnership or joint stock company—an artificial creation 


chli, op- cit. bk. IV, ch. 9; McKechnie, 


“The State and the Individual,” p. 33; Woolsey, “Political Science,” vol. I, p. 
191 ; Hume, “Of the Original Compact,” “Works,” vol. I, pp. 446 f; Willoughby, 
‘Nature of the State,” p. 125; and Lieber, “Political Ethics,” vol. I, pp. 283-294. 
“The German writer Von Haller, one of the earlier critics of the contract 
theory, declared that it would be as logical to speak of a contract between an 
individual and the sun that the latter would warm him, as to speak of a covenant 
between the individual and the state. Quoted by Merriam, op. čit., p. 65. 


“Cf. Jellinek, op. cit., p. 208 ; Blunts 
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rather than the product of historical growth and social necessity. 
It was against such a view of the state that Burke directed the most 
eloquent of his attacks, in which he said society was something 
more than “a partnership agreement in a trade of pepper and 
coffee, calico or tobacco, or some other such low concern, to be 
taken up for a little temporary interest, and then dissolved by the 
fancy of the parties.” The consent, he said, upon which the 
contract theory rested was in fact no true consent at all, and the 
assumed contract, so far from being a matter of choice, was imposed 
by the necessities of man’s nature. 

It would be impossible, says an eminent political philosopher, 
to define the ends of the state more nobly or more completely 
than did Burke in this partly quoted passage, and he adds that it 
“would be equally impossible to define them in a sense more 
absolutely opposed to the external and limited aims assumed by 
the individualists.”63 

The contract theory, however, like the organismic theory, 
served a useful purpose in its day by providing a weapon for 
combating irresponsible rulers and a justification for resistance to 
tyranny. Out of it there developed the doctrine that kings deriv- 
ed their authority from the people, were responsible to them, and 
could be deposed for breaking the pact which they were assumed 
to have entered into at the time of their coronation. 


IV. THE ĪDEALISTIC OR METAPHYSICAL THEORY 


Statement of the Theory.—The idealist theory of the state, 
sometimes called the absolute theory, sometimes the philosophical 
theory, often the metaphysical theory, is said to have had its origin 
in the doctrine of Plato and Aristotle that the state is 
self-sufficing and that in it alone is the individual capable of living 
the good life and of realizing the highest ends of his existence.64 Out 
of this incontrovertibly sound doctrine was developed a philo- 
sophy which idealizes the state and glorifies it almost to the point 
of deification ; which tends to regard it as an end rather than a 
means; which treats it as omnipotent and omnicompetent ; which 
places it upon a pedestal at the foot of which its members are 


© Vaughan, “History of Political Philosophy” (1924), vol. II, p. 54. ‘ 
“Compare Joad, “Introduction to Modern Political Theory” (1924), p. 10, 
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expected to bow down and worship it; which teaches that it can 
do no wrong and that whether good or bad its authority must 
be obeyed without question, and that resistance to its commands 
or revolt against its authority, however oppressive or unjust, is 
wicked and iniquitous. Furthermore, it regards the state as hav- 
ing an existence apart from the people who compose it; it is a 
mystical, super-personal entity above the nation organized; it 
possesses a will, rights, interests, and even standards of morality 
of its own, separate and distinct from those of individuals or even 
of the sum of individual wills; and it, rather than individual 
enterprise and effort, is the real source of all civilization and 
progress. 

This is, in substance, the idealistic or metaphysical theory, 
at least as it has been expounded by some of the political philo- 
sophers with whose name it is commonly associated, and by some 
militarists who are commonly reckoned as being their disciples. 
The “father” of the idealistic theory was the German philoso- 
pher, Immanuel Kant, although some would bestow that distinc- 
tion upon his successor, Hegel. Kant’s doctrine is found mainly 
in his ‘Metaphysical First Principles of the Theory of Law” 
(1796) .65 He maintained that the state is omnipotent, infallible, 
and divine in essence, and that all its authority comes from God ; 
that obedience to its authority is a sacred duty, even though that 
authority is illegitimate and in the hands of a usurper—that 
obedience being due because the state realizes a holy and divine 
idea. Kant’s horror of revolution was so great that “he preached 
a stagnation,” says Vaughan, “which even Burke would have 
regarded as excessive.’’6* Yet when revolution occurred and a 
legitimate government was displaced by one established through 
violence, so superstitious was his veneration for established. 
authority that he considered obedience to it a duty because, 
although founded on revolution, it “realized the idea of the 
state.” Indeed, citizens and subjects ought not to inquire too 
closely into the question of legitimacy ; their duty is not to doubt 


SA portion of it has been translated into English by W. Hastie with, the title 
“The Philosophy of Law” (1887). It is summarized by Dunning in his “Political 
Theories from Rousseau to Spencer” (1920), pP- 130-136 ; by Vaughan, “Studies 
in the History of Political Philosophy” (1924), vol. Il, ch. 2; and by Duguit, 
‘The Law and the State” (1917, translation by Slovére), ch, 3. 

“Op. cit. vol. II, p. 82. 


212 THEORIES OF THE STATE 


or question the legality of established authority but to obey it 
blindly and implicitly. 

Hegel’s Philosophy.—But it was in the philosophy of Hegel that 
the idealistic theory reached its climax. He clothed it in lan- 
guage so abstract and metaphysical that 'it is difficult for an 
ordinary mind to understand it, and at times his subtle formulas 
provoke irritation and disgust in the mind of the reader.67 His 
teaching exerted enormous influence, and critics of his philosophy 
are not lacking who attribute to it the responsibility for the 
World War.°S The state he conceived to be “the reality of the 
ethical spirit” (die Wirklichkeit der sittlichen idee), “the mani- 
fest self-conscious, substantial will of man, thinking and knowing 
itself and suiting its performance to its knowledge, or to the pro- 
portion of its knowledge.” Again, the state is “perfected ration- 
ality,” an “absolute fixed end in itself.” As the state is 
“objective reason or spirit,” the individual has real human 
objectivity and ethical quality only as a member of the state; 
in it alone is there a realization and actualization of his own 
larger freedom ; its service is a ministry of freedom and its claims 
upon the individual are of the highest order. In the state man 
raises his outward self to the level of his inward self of thought. 
In brief, the state is man in his fullness and perfection of deve- 
lopment. The state is an entity over and apart from the people 
who compose it, with a real will and personality of its own, which 
will is the “general will” and not the sum of individual wills. 
It followed that the action of the state in so far as it proceeds 


“ His political philosophy is found mainly in his “Grundlinien der Philosophie 
des Rechts,” 1821, being vol. VIII, of his complete works, There is an English 
translation by Dyde under the title, “Hegel’s Philosophy of Right” (1896), and 
ancther by Morris, entitled “Hegel’s Philosophy of the State and History” (1887), 
Analyses of his philosophy may be found in Dunning, op. cit, pp. 154-166 ; in 
Vaughan, op. cit., vol. II, ch. 4; in Duguit, op. cit., ch. 5 ; Joad, op. cit., pp. 11-17 ; 
and in Hobhouse, “The Metaphysical Theory of the State” (1918), 

“ Compare the following from a letter of Professor L, T, Hobhouse to his son, 
referring to Hegel’s “Philosophy of the State.” “In the bombing of London 
I had just witnessed the visible and tangible outcome of a false and wicked 
doctrine, the foundations of which lay, as I believe, in the book before me. To 
combat this doctrine effectively is to take such part in the fight as the physical 
disabilities of middle age allow. Hegel himself carried the proof sheets of his 
first work to the printer through streets crowded with fugitives from the field of 
Jena. With that work, began the most penetrating and subtle of all the intelec- 
tual influences which have sapped the rational humanitarianism of the eighteenth 
and nineteenth centuries, and in the Hegelian theory of the god-state all that I 
had witnessed lay implicit.’ “The Metaphysical Theory of the State” (1918), 
p. 6. Compare also Levy-Bruhl, “L’Allemagne depuis Leibniz,” p, 389, 
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from the general will must necessarily be infallibly right in the 
sense that it represents what is best in individual wills. Having 
a real personality of its own, the state may be regarded as an 
end in itself, and possesses rights which necessarily, in case of 
apparent conflict, override the “so-called” rights of the indivi- 
dual—“so-called” because the individual can have no real rights 
which conflict with those of the state, since his rights are derived 
from the state. 

From these premises three somewhat paradoxical results fol- 
low: first, the state can never act unrepresentatively ; whatever 
it does is an expression of the real will of individuals, even if it 
be the arrest by a policeman of a thief; second, the bond which 
binds the individual to his fellows and to the state forms an in- 
tegral part of the individual’s personality ; third, the state con- 
tains within itself, and represents, the social morality of all its 
citizens ; it is the “realization of the moral idea.” This does not 
mean that the state is itself moral or is bound by rules of morality 
either in its relations with individuals or with other states.% On 
the contrary, it is bound neither by principles of morality nor 
by those of international law; in fact there is no such thing as 
international law, since there is no power superior to the state 
which can Jay down rules which are binding upon it. From 
these conclusions it is but a short step to the absolutism and 
omnipotence of the state and the sacrifice of the individual—a 
Step which Hegel did not hesitate to take, But after all, he 
argued, the benefit outweighs the loss because it is only in the 
state that the individual obtains his full liberty, attains his 
morality, and realizes his rights. He has nothing therefore to 
fear from its absolutism. ‘There is a halo of divinity) about at; 
whether it is good or bad—if it can be bad—it is indeed the 
march of God in the world (es ist der Gang Gottes in der Wet 
das der Staat ist). “It is the divine idea as it exists on earth” ; 
“it is the divine will as the present spirit unfolding itself to the 
actual shape and organization of the worlds? hus thes state 
to Hegel is a “God-state,” incapable of wrong, infallible, omni- 
potent, and entitled to every ' sacrifice which its interests may 


oa K Pi d, op. cit, PP. 13-14. 
As to these deductions compare Joa P1213 : Sota the “absolute 


70 +. &phy R 2 h 
See his “Philosophie des Rechts, ree js the ultimate end which has the 


Power upon earth” ; “it is its own end” ; t 
highest right against the individual whose highest duty is to be a member of the 


state” (ibid., pp. 306, 417). 
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require of the individual. By virtue of its transcendent character 
and of the sacrifice and devotion which it has a tight to demand, 
it elevates and ennobles the individual, whose tendency is to be- 
come selfish and self-centered and “carries him back into the life 
of the universal substance.” 


Hegels Disciples.—The Hegelian conception of the state, at 
least certain of its elements, found adherents in various later 
German political writers and  militarists, notably Nietzsche, 
Treitschke, and Bernhardi." All three taught the indispensabi- 
lity and even the nobility of war; they deified and apotheosized 
the state; they maintained that it sets its own standards of moral- 
ity; that it is not bound by the rules of international law except 
in so far as it chooses to be bound by them; and that every state 
is itself the judge of its own international obligations, etc, 
Treitschke, who pronounced Hegel to be “the first real political 
personality7? among German political philosophers,” ‘maintained 
that no limits could be assigned to the sphere of the State ; “it 
can obviously draw all human action within its power.” He 
very nearly idolized Machiavelli, “ the brilliant Florentine who 
was the first to declare distinctly that the state is power” ; he 
himself over and over again emphasized that “the State is power” 
—a perfectly sound proposition—but he and his disciples drew 
the corollary: “therefore fall down and worship it.’”73 The first 
duty of the state is to make itself Strong and powerful ; weakness 
in politics is the most abominable and contemptible of all sins 
against the Holy Ghost; the state must therefore be self-assertive, 
aggressive, militaristic, and a state with a superior civilization has 
a right and a duty to impose its civilization upon those less cul- 
turally endowed. As pointed out in an earlier chapter, he had 
a profound contempt for small states; he argued that the progress 
of all civilization is due to the state, and that the unaided effort 


“See especially Nietzsche’s “Zarathustra,” Treitschke’s 
Bernhardi’s “World Power or Downfall.” Ae Pa. 

“See the English translation of his work (“Politics”), vol, I, pp. 62, 63, 65, 
84. The second “essential function of the state is war” ; “without war no state 
could be”; “it is impossible to banish war from the world” nor would it be 
desirable ; “the grandeur of war lies in the uttter annihilation of petty man in 
the great conception of the state”; “it fosters the political idealism which the 
materialist rejects” ; “the living God will see to it that war shall return again, a 
terrible medicine for diseased mankind” (p. 69) ; ete, 

“Compare Jenks, “The State and the Nation” (1919), p: 153. 
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of the individual amounts to little. Treitschke's influence upon 
the political thought of his own generation was almost as great. 
as that of Hegel in his day,”4 and those who place the responsibi- 
lity for the great tragedy of 1914 upon Germany rightly or 
wrongly, find the root causes in his teaching and that of other 
German historians and political philosophers who shared his 
views.) It is only fair to Hegel, however, to state that his philo- 
sophy was far less brutal and materialistic than that of Treitschke 
and that many of the latter's conclusions can hardly be said to 
have had anything in common with the Hegelian philosophy. 


English Idealists.—The pure idealistic conception of the state 
never took full root in the political philosophy of England or the 
United States, although a few English writers accepted it with 
important qualifications and reservations. Among these may be 
mentioned F. H. Bradley,7® T. H. Green," William Wallace, 
R. L. Nettleship, and especially Bernard Bosanquet,?8 whom 
Hobhouse characterizes as Hegel’s “most modern and most faithful 
exponent.” They followed Hegel rather than Fichte and none 
of them would have endorsed the teachings of Treitschke in 
regard to the omnicompetence and absolutism of the state. Nor 
did they even follow Hegel in his adulation of the state as the 
“March of God in the world” nor Kant in his horror of the 
right of revolution. Green, the most brilliant of the group, was 
a Kantian rather than a Hegelian; he taught that the power of 
the state was in fact limited within and without, and that “the 


Professor Paulsen said of him: “Among contemporary historians Treitschke 
has exercised the greatest influence upon the political thought of the rising genera- 
tion.” “Zur Ethik und Politik.” 
cq, Compare Willoughby, “Prussian Political Philosophy” (1918), pp. 48-49 ; 
Why We Are at War,” by members -of the Oxford Faculty (1914), ch. 6; and 
Bryce and others, “The International Crisis; the Theory of the State” (1916). 
Professor Otto Hintze of the University of Berlin in a chapter entitled “Germany 
and the World Powers” in “Deutschland und der Weltkrieg” (1915), English 
translations by Whitelock under the title “Modern Germany,” (1916), discussing 
the Prussian form of government, said: “It is a form of government which does 
not seek primarily the comfort and happiness of the individual, but rather the 
Power and greatness of the state” (p. 15). The late Professor Edward Meyer 
reproached the English for never speaking of their “state.” They often, he said, 
speak of the “empire” and the “government,” but not the state—the state, high 
above the clash of parties does not, he added, exist for them, as it does for the 
German people. Quoted by Rose, “Nationality in Modern History,” p. 124. 

“Ethical Studies.” 3 

7 “Principles of Political Obligation.” 
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life of the nation has no real existence except as the life of the 
individuals composing the nation.” He was a Hegelian only in 
emphasizing the moral value and majesty of the state, holding 
that it is the source and creator of individual rights, and that if 
the individual challenges its authority the burden of proof is on 
him to show that the state is wrong.™? Bosanquet, who came the 
nearest among English writers to being a genuine Hegelian, like- 
wise accepted Hegels doctrine with imporant qualifications. 
He was in fact more of a Rousseauist than a Hegelian so far as 
his philosophical theory of the state was concerned. His concep- 
tion of the nature and limits of state power was, like that of 
Green, largely negative in character.8® He attached great im- 
portance to the development of a strong, self-reliant, responsible 
individuality; he emphasized the value of the state in removing 
obstacles to the development of that individuality and in the 
creation of individual opportunities; but he never went to the 
length of “feeding the individual into the maw of a Moloch called 
the ‘state.’ ”81 

Criticism of the Idealistic Theory.—The idealistic philosophy of 
the Hegelians has been the object of vigorous attack, especially in 
late years, by many writers who pronounce it to be not only false 
but wicked and dangerous. In the first place there-are those 
who belong to the “realistic” school, who denounce the “ ideal- 
istic” theory as being purely abstract and metaphysical. The 
most eminent of these is M. Duguit, who attacks the theory parti- 
cularly because it attributes to the state a personality of its own’ 
distinct from that of the nation organized, and generally, because 
it teaches the doctrine of the omnipotence, absolutism, and divi - 
nity of the state. It also sacrifices the autonomy and independ- 
ence of the individual to its all-embracing power, denying to him 
not only the inalienable right of revolution but even the right 
to question the legitimacy or moral rightfulness of the authority 
or conduct of the state. T. M. Duguit the doctrine that the 
State is infallible, that it can do no wrong, that it is subject to 
no law except that of which it is itself the creator, that it is not 


“° Compare tha analysis of his idealistic philosophy in Barker, “Political 
Philosophy from Spencer to the Present Day,” pp. 59-60. 

= See the observations of Barker, op. cit, pp. 70 ff. 

“See a recent defense of his political philosophy by Hoernlé in an article 
entitled “Bernard Bosanquet’s Philosophy of the State,” in the, Pol. Sci. Quar., 
vol. 34, pp. 609 f. 
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even bound by the moral law or the prescriptions of international 
law except in so far as it chooses to be bound, is false and ini- 
quitous.s2 It is only just to the idealistic philosophers, however, 
to say that some of the doctrines which M. Duguit attributes to 
them are corollaries which he has himself drawn, rather than 
their own conclusions, and that some of them represent the ex- 
treme opinions of Nietzsche, Trietschke, and Bernhardi which 
the “idealists” would probably never have endorsed. Certainly 
they do not represent the more moderate opinions of the English 
“idealists.” 

A second group of critics include those who attack the philo- 
sophical reasoning and deductions of the idealists. They argue 
that the idealistic philosophy of Hegel and his followers is un- 
sound, not in accord with the facts of state life, and that it leads 
to untenable and even dangerous results. Some attack the theory 
because it idealizes the actual state and attributes to it a degree 
of perfection which it is far from possessing; they deny that any 
actual state approximates the standard of what a state ought to 
be.88 To them, the state, as the idealist conceives it, “may be 
laid up in heaven but it is not established on earth.” They reject 
the assumption of the identity of the state with society; they 
deny that the will of the state necessarily represents the totality 
of the wills of the individuals who compose it; that the state is 
therefore omnipotent; that its conduct cannot be immoral or 
illegal; that the state is rather an end than a means; and that 
it has ends and interests which may be distinct from those of the 
totality of the citizens.§* 

The most brilliant and vigorous of the adversaries of the 
idealistic doctrine is Dr. L. T. Hobhouse, Professor of Sociology 
‘in the University of London, who in his “Metaphysical Theory 
of the State” (1918) subjects the philosophy of Hegel, Green, 
and Bosanquet, in particular, to a searching examination and 
criticism. “The theory, commonly spoken of as idealism, is in 
point of fact,” he says, “a much more subtle and dangerous ene- 

n : Aap » 

Spe copy i a eS ol Te Sat ey Sonn. ot te 
London Times, July 18, 1918; also his “Political Thoughts from Spencer to the 
Present Day,” pp. 80 ff.; and Hoernlé, article cited, p. 618. 

“Seo a statement of the theoretical and practical objections to the theory by 
Joad, op. cit, pp. 17-23. This author concludes that the theory is “inimical to 


individual freedom, because, whenever a conflict occurs between an individual 
and the state, it takes the view that the latter must inevitably be right.” 
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my to the ideal than any brute denial of absolutism emanating 
from a one-sided science.” It is a mistake to regard Hegel’s 
exaltation of the state as merely the rhapsodical utterances of 
a metaphysical’ dreamer; his “false and wicked doctrine of the 
God-state” furnished the basis of “the most serious opposition 
to the rational, democratic humanitarianism of the nineteenth 
century.” The Hegelian conception was designed “to turn the 
edge of the principle of freedom by indentifying freedom with 
law; of equality, by substituting the conception of discipline ; 
of personality itself, by merging the individual in the state; of 
humanity, by erecting the state as the supreme and final form 
of human association.”85 “It set up the state as a greater being, 
a spirit, a super-personal entity, in which individuals with their 
private conscience or claims of right, their happiness or their 
misery, are merely subordinate elements.”8¢ The doctrine that 
the individual has no value or life of his own apart from the 
state and no freedom unless it is “in conformity with law and 
custom as interpreted by the ethical spirit of the particular 
society to which the individual belongs,” is the virtual negation 
of freedom. “When we are taught to think of the world which 
we know as a good world, to think of its 
miseries as necessary elements in a perfect ideal, then, if we accept 
these arguments, our power of revolt is atrophied, our reason jis 
hypnotized, our efforts to improve life and remedy wrong fade 
away into a passive acquiescence in things as they are; or, stil] 
worse, into a slavish adulation of the Absolute in whose hands ` 
we are mere pawns.”88 Adverting to the Hegelian glorification 
of the State, Professor Hobhouse concludes: “The State is a great 
organization. Its well-being is something of larger and more per- 
manent import than that of any single citizen. Its Scope is vast, 
Its service calls for the extreme of loyalty and self-sacrifice. All 
this is true. Yet when the state is set up as an entity superior 
and indifferent to component individuals, it becomes a false god, 
and its worship the abomination of desolation, as seen at Ypres 
or on the Somme.’’89 


injustices, wrongs, and 


Evaluation of the Idealist Theory.—Practically all] political 
writers to-day reject most of the Hegelian philosophy, especially the 
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doctrine of the absolutism of the state, its alleged divinity, the 
doctrine of blind and passive obedience to established authority 
when that authority is illegitimate and oppressive, and the doc- 
trine that the state is an end in itself, a mystical super-personal 
entity, an incarnation of the Absolute, with rights and interests 
of its own separate and distinct from’ those of its citizens. 

It has been said that Hegel himself in his servility to the 
Prussian monarchy confused it with the kingdom of heaven and 
that his philosophy was founded in the “dunghill of authority 
rather than upon science.” It did not therefore represent the 
free and unbiased thought of an independent mind. Neverthe- 
less, it may be said of much of the criticism which has been 
directed against the idealist theory that it is unfair, exaggerated, 
and based upon a misconception of the theory itself. In so far 
as the idealists exalted the state above all other human associa- 
tions, regarded it as indispensable to the realization of the good 
life, and held that, as such, it is entitled to the loyalty of the 
citizen and may demand sacrifices of him to preserve its exist- 
ence, that it is the sole source of law and of rights, that in it 
alone is the individual capable of realizing fully the ends of his 
existence, and that without it human progress and civilization 
would be impossible, the theory is entirely sound and irreproach- 
able. For the most part it is the perversions and unwarrantable 
deductions that have lately brought it into discredit. 

As to the criticism that the theory idealizes things that are 
not and never can be perfect, the reply has been made that the 
criticism rests on a misconception of the true method of politi- 
cal theory. Like ethics, political theory is concerned with what 
ought to be as well as with what actually is; the real nature of 
a thing is what the thing is when its growth is fully developed ; 
the political philosopher, therefore, may very properly idealize 
the state and deal with it in its imaginary splendor and 


Perfection.®t 


% As thus understood the idealist conception is defended „by Hoernlé, article 
cited pp. 624 ff. The idealists, he says, are “lovers of the state” ; they are apostles 
of the religion of patriotism and loyalty and when they speak of the “realization 
of the ideal in the actual” they are merely employing the formula for every spiri- 
tual existence, 

™ Compare Barker, op. cit, p. 80. 
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I. PRINCIPLES or CLASSIFICATION 


Attempts at Classification.—The apparent differences between 
ts of view from which they may be 


their primary ends and purposes all states are essentially alike and 
cannot therefore be differentiated one from another in the same 
way that natural organisms, physical objects, or chemical elements 
may be distinguished. The things which differentiate one state 
from another are not differences of constituent elements but rather 
external phenomena or characteristics. The most important of 


these latter are the forms and character of their governmental 
organizations. 
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Classification of States and Governments Confused.—The most 
common and most satisfactory classification of states is therefore that 
which is based upon the similarities and differences of their govern- 
ments. But in the last analysis such a classification is nothing more 
than a classification of governments and not of states. Modern 
political science and practice clearly distinguish between the two 
things, and consequently a classification of states on the basis of 
forms of government rests upon a confusion of the two. Consis- 
tency and scientific logic therefore require that such classifications 
be placed in their proper category and labeled as classifications of 
“governments” and not of “states.” If that principle is departed 
from in the treatment of the subject here, it is in consequence of 
the desire to conform to popular usage and is not to be under- 
stood as an admission that such usage is scientifically correct. 

Some Traditional Classifications.—On the basis of the forms, 
character, or spirit of their governments states have been classified 
as monarchies (absolute or limited), republics, aristocracies (natu- 
ral, hereditary, elective) , democracies (pure or direct, and indirect 
or representative), theocracies, despotisms, ochlocracies, timo- 
cracies, oligarchies, plutocracies, patriarchical states, feudal states, 
and others. . 

On the basis of their wealth, resources, military strength, and 
the influence which they exert in international relations they are 
classified as “great powers” or “world powers,” “lesser powers,” 
and “petty states.”! With respect to the degree of their indepen- 
dence and autonomy they are classified as “sovereign,” “part 
sovereign,” “non-sovereign,” “vassal,” “protected,” and “neutra- 
lized” states. 

States have been classified on the basis of many other charac- 
teristics. Thus those which have seacoasts and large merchant 
Marines have been classified as “maritime” powers ; those which 


have no outlets upon the sea are classed as “Jandlocked” states ; 


those whose territories are in the form of islands are classified as 


“insular” states; those which. are territorially a part of a great 
continent are frequently referred to as “continental” states ; those 
Which have large armies are spoken of as “military” states and if 
their policies are aggressive, they are denominated “militaristic” 
Or “imperialistic” states. 


*See Oppenheim, “International Law” (3d ed.), vol. I, pp. 188-190. 
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Professor Holcombe suggests that among the criteria which 
might be used as bases of classification are the rate of increase of 
population, wealth, and income, the amount of food and raw 
materials consumed, the degree of intelligence, etc. If a single 
criterion of well-being is chosen, the “most eligible,” he says, “is 
probably the death rate.” States may therefore be classified on 
the basis of their vital statistics. He further suggests that another 
objective classification—‘a highly practical one in this capitalistic 
age’”—is that which arranges them in accordance with the credit 
which their governments enjoy in the money markets of the 
world.” 

The points of view from which states may be envisaged, the 
criteria by which they may be compared, and consequently the 
classifications which may be made of: them, might be multiplied 
almost indefinitely, but it would serve little purpose. Classifica- 
tions on the basis of governmental forms and organization, as 
stated above, are in the last analysis nothing more than classifica- 
tions of government, and accordingly we leave the matter to be 
dealt with in connection with the discussion of types and forms 
of government, where it properly belongs. 

Criticism of the Above Classifications.—As to the other bases 
of classification referred to above it may be said that most of them 
are arbitrary, since they relate to accessory characteristics and 
concomitant phenomena of states rather than to their essential 
constituent elements, and most of them are unscientific and do 
not serve to distinguish states on the basis of their fundamental 
characteristics. Classification based on extent of territory, popu- 
lation, wealth, resources, the nature of their industries, degree of 
civilization, credit rating, vital statistics, etc. may serve the purpose 
of the historian, the economist, and the sociologist, but for the 
jurist or political scientist they are wholly unsatisfactory and of 
little value. Classifications of states as agricultural, commercial, 
industrial, military, territorial, and the like have no more interest 
for the political scientist than a classification of animals or plants 
on the basis of their size, height, or color has for the natural 
scientist. 


As Jellinek justly remarked, such labeling furnishes no 


“The Foundation of the Modern Commonwealth” (1923), pp. 68, 77. 
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indication of the structure of the state or as to what makes a 
state. ` Many classifications cross and overlap one another in the 
most diverse manner so that each state falls in a number of classes, 
all of which together fail to afford any clue to the real nature of 
the state. The uselessness of such classifications becomes especially 
evident when virtually all states may be assigned to a particular 
class. Thus nearly all states could be classified as agricultural, 
industrial, or commercial; now that city states have virtually dis- 
appeared, nearly all states are territorial or country states, as 
Professor Seeley would say; most of them claim to be “civilized” ; 
all of them consider that they are “culture” states, in the sense that 
one of their ends is the promotion of civilization. All states fall 
within the category of socalled “law states” (Rechtsstaaten) , of 
which German writers have made so much, in the sense that 
they are governed in accordance with legal rules or in the sense 
that one of their ends is the creation, definition, and protection 
of legal rights. To-day practically all states are “constitutional” 
states in the sense that the organization and powers of their gov- 
ernments are determined in varying degree by constitutions of 
one kind or another. 


Difficulty of Finding Proper Criteria for Classifying States.— 
In arriving at a satisfactory classification of states the essential problem 
is to find a scientific principle, some juridical criterion, on the 
basis of which states can be distinguished in their form, spirit, or 
fundamental characteristics. Jellinek remarked that there are 
certain constant relations or events which are found in all states, 
whatever may be their dissimilarities of detail. These elements 
are juridical or political in their character and they alone afford 
a scientific basis of classification.* As remarked above, states are 
all fundamentally alike in their essence and substantially so in 
their objects and ends, and while they differ in respect to the 
organization of the agencies through which their wills are formu- 
lated and executed and in respect to various external phenomena, 
these latter do not furnish satisfactory criteria according to which 


states themselves may be intrinsically distinguished from one 
another and grouped into separate and clearly differentiated classes. 


2 Recht des modernen Staates” (French ed.), vol. II, p. 392. 


*Op. cit, vol. I, pp. 394395. 
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Aristotle’s Criteria.—The principle which has commended itself 
to many writers from ancient times to the present is the number 
of persons in whom the sovereign power of the state is vested. 
On this principle states have been classified as monarchies, aristo- 
cracies, and democracies. A monarchy is defined as a state in 
which this power is vested in a single person; an aristocracy is 
one in which it is vested in a few persons (the best persons as the 
Greeks conceived it) ; a democracy is one in which it is vested 
in the general mass of the population. In substance, this classifi- 
cation has been attributed to Aristotle, who is sometimes called 
the “father” of political science. He did not, however, distinguish 
the state from the government and apparently his classification was 
really nothing more than a classification of governments on the 
basis of the number of persons who exercised, or had the final 
right to exercise, the power of government. As appears from the 
most authoritative English translation of his “Politics” (that of 


Jowett), Aristotle, after mentioning the various “forms of govern- 
ment,” said: “The tru 


in which the one, 


oligarchy, and when polity was conducted wi 
interest of the Many it acquired the degen 


It will be seen that Aristotle’s classification was based on two 


to whom the supreme 
and, second, upon the 
Aristotle’s classification, in so 
f persons through whom the 


"See his “Politics,” bk. III, 7, bk. IV, l. (Jowett’s trans, 
147.) But Aristotle was not the first writer to attempt a class 


ments or states. Herodotus before him appears 
different types, 


1908, pp. 114-115, 
ification of govern- 
to have recognized several 
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will of the state is expressed and enforced, has found many adhe- 
rents, and writers are not lacking to-day who maintain that it 
cannot be improved upon. 


Criticism of Aristotle’s Classification.—But it has also been 
criticized on various grounds. In the first place, as stated above, it 
is in the final analysis, not a classification of states but of govern- 
ments and therefore has no rightful place in a discussion of forms 
of state. In the second place, it is unsound as a classification of 
governments because it does not rest upon any scientific principle 
by which governments may be distinguished from one another 
in respect to their fundamental characteristics and forms of 
Organization. In short, the principle upon which it rests is arith- 
metical rather than organic, quantitative rather than qualitative 
in character. Thus the distinction between aristocratic and 
democratic forms of government is merely numerical—a distinc- 
tion of degree—and not an organic or juridical difference. The 
attempt to distinguish between them must, therefore, lead to 
hairsplitting, since any line of demarcation which may be drawn 
between them may be largely arbitrary. Seeley criticized 
Aristotle’s classification on the ground that it was hardly appli- 
cable to states of to-day. He knew only city states and they were 
“marvelously unlike” the “country states” of modern times 
and therefore any classification which would put them in the 
Same category would be of little value.? Assuming that Aristotle 


ĉ Such was the criticism of Von Mohl in his “Encyklopidie der Staatswiesen- 
schaften,” p. 111. Burgess (“Political Science and Constitutional Law,” p. 72) 
considers Aristotle’s principle of classification in so far as it is a basis for the 
Classification of states (but not of governments) to be sound and logical. He 
would, however, define monarchy, aristocracy, and democracy as States not as the 
Tule of one, the few, and the many as Aristotle did, but as the sovereignty of one, 
the few, and the many. The criticism that Aristotle's principle of centan 
Was merely numerical rather than organic or spiritual, Burgess does mr a 
just one, for the reason that numbers and proportions may serve to 1 aah the 
extent to which the consciousness of the state has spread among ie pom ation 
and the degree of intensity with which it has developed. „The number of persons 
inspired with this consciousness and therefore pancia une. in the organization 
and government of the state determine its organic Cia EENES 

My colleague, Professor Fairlie, also maintains that. the Ssn io betien 
aristocracy and monarchy and between aristocracy and eee ay merely 
quantitative but is qualitative as well, since aristocracy, a a ae Th sense in 
Which the Greeks understood it, connoted government by the best. at it was 
also government by the few was merely an accidental circumstance. 

7 “Introduction to Political Science.” p. 4 
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meant by monarchy and aristocracy states in which sovereignty 
and not merely the power of government was vested in one or 
the few, his classification would be of little practical value to-day 
for the reason that there are few if any civilized states in which 
sovereignty is vested in one man or a small class. And to des- 
cribe such states as Great Britain as monarchies, since it gives no 
indication of the real character of the state or its form of govern- 
ment, is worthless. It would, moreover, result in placing Great 
Britain in the same class with states like the former empires of 
Russia and Turkey and other states which had very. few elements 
of similarity with the British state and it would equally result 
in the assignment of Great Britain and the United States, both 
of which are in fact democratic republics, to different classes. 


Theocracy as a Form of State.—Many writers, especially earlier 
ones, made a place in their classifications for the so-called theo- 
cracy, that is, a form of state in which the ultimate sovereignty was 
assumed to rest in the hands of God or some other super-human 
or spiritual being. German writers usually distinguished between 
two types of theocracy, the pure form and the dualistic or limited 


self. The limited or dualistic th 


will, which was made known to him by revelation. As such he 
was “divinized” and sacred. The idea survived until ve 
recently in the conception of royalty by the grace of God and in 
the coronation ceremony which was regarde 
ment of the church. 


Bluntschli gave as examples of pure theocracies Ethiopia, 
ancient Egypt, Persia, and the kingdom of the Jews. To this 
list von Mohl added ancient Mexico and Peru.2 The Moham- 


d as a special sacra- 


* “Allgemeine Staatslehre,” vol, I, bk, VI, ch. 6. For further accounts of the 
theocratic state see Von Mohl, “Encyklopädie,” Pp. 104-105, 113 ff.; Jellinek, 
“Recht des mod. Staates,” pp. 180 ff; Willoughby, “Nature of the State,” pp. 


42-53 ; Woolsey, “Political Science,” vol. I, pp. 196-198, 497-500 ; Treitschke, 
“Politics,” vol, II, ch. 14, 


*“Encyklopadie,” p. 319. 
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medan states of the Middle Ages were also largely theocratic in 
character. Mohammed considered himself the vicegerent of God, 
and the Koran contained the law and jurisprudence by which 
his people were governed. The caliph was both emperor and 
pope, and religious and temporal affairs were not clearly differen- 
tiated from one another. Treitschke remarked that all powerful 
Oriental states, with the exception of Pheenicia, were theocracies, 
and he mentioned Tibet as a later example. He also considered 
the papal states and the Ottoman Empire as theocracies. Other 
states of Europe until comparatively recent times possessed theo- 
cratic elements; and, as is well known, some of the early com- 
munities of North America were founded on a religious basis. 

It would be easy to show that many modern states had their 
roots in the church. ‘Throughout the Middle Ages the basis of 
the state was theocratic. Indeed, says Figgis, the church was not 
only a state but it was the state; the state in so far as it had an 
existence was the “police department of the church.” The 
church took over from the Roman Emperors the theory of abso- 
lute and universal jurisdiction and developed it into the doctrine 
of plenitudo potestatis which was attributed to the head of the 
church. The church was a powerful rival of the state; in fact 
the world as we live it and think it, says Figgis, was forged in 
the clash of warring sects and opinions, in the secular feuds 
between clergy and laity, between Catholics and Protestants, 
Lutherans and Calvinists.1° It was only at the end of the Middle 
Ages that the purely secular state emerged triumphant from the 
struggle. For a long time the alliance between church and state 
was the main support of the state; indeed down to the reign of 
Anne, says Seeley, the English church was the English state in a 
certain sense. For many centuries the church continued to exer- 
cise a wide degree of civil jurisdiction, it monopolized and exer- 
cised many functions which to-day belong exclusively to the state, 
and churchmen enjoyed equal authority with the officials of the 
State in the performance of various functions. But as 
time passed the state everywhere tended to become more and 
More secularized, came to lean less upon the support of the 


“From Gerson to Grotius” (1907), pp. 4 6 aie 
“In England down to 1857 the ecclesiastical courts had jurisdiction of such 


matters as marriage and divorce, wills, the care of minors and orphans, etc. 
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church, and finally was able to support itself without religious 
props.” : A . 
“Theocracies and despotisms,” observes an eminent writer, 
“have their place in the historical development of the state; and 
their work is as indispensable in the production of political civi- 
lization as is that of any other form of organization. We have 
not done with them yet, either. The need of them repeats itself 
wherever and whenever a population is to be dragged out of 
barbarism up to the lowest plane of civilization.”18 Juridically, 
however, the theocracy is not a distinct form of state, but is a 
form of either monarchy or aristocracy.1¢ The sovereignty may 
be imputed to God or some other extramundane power, but the 
fact remains that whoever, whether priest or prophet, in the final 
analysis, interprets the will of this supernatural authority and 
enforces its commands, is, so far as political science and constitu- 
tional law are concerned, the actual legal sovereign. Ultimately 
God may be regarded as the ruler and source of authority, but 
his power must be humanly interpreted, made known, and actually 
exercised through human agencies. The will supposed to ema- 
nate from him must in the last analysis be the will of some human 
being or group. In reality theocracy is not a Species of state 


but a form of government, and Strictly speaking has no place 
therefore in a discussion of kinds of state. 


II. MODERN CLASSIFICATIONS 


The Classification of Waitz and Others.—As has been said, at- 
tempts to classify states have been innumerable but ıt wouid serve 
little purpose to describe them all. It must suffice, therefore, 
to call attention to the classifications proposed by a few of the 
more eminent writers on political science. The German scholar, 


* Cf. Seeley, “Introduction to Political Science,” lect, II. 

“Burgess, “Political Science and Constitutional Law,” vol. I, pp. 60-61. 

~ Bluntschli, however, maintained that theocracy is neither a form of monarchy 
nor of aristocrac: 


» nor of democracy, but that it belongs to another fundamental 
type which he designates as Ideokratie. In a theocracy, he said, the real rulers are 
men conceived of as spiritual beings rather than as human personalities, “Psy- 
chologische Studien über Staat und Kirche,” p. 238, See also Von Mohl, “En- 


cyklopadie der Staatswissenschaften,” p. 104. Treitschke (op. cit., II, 11) classifies 
theocracy along with monarchy and republic as a distinct form of state. 
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Waitz, classified states as republics, theocracies, kingdoms, unitary 
states, composite or compound states (Gesammistaaten) , federal 
states, and confederations.15 This classification, however, will not 
stand the test of political science. Theoracy, as has been said 
above, is not a species of state but a form of government. Even 
if the contrary be admitted it would be more logical to treat it 
as a particular form of monarchy than a state falling within a 
class by itself. Some of the other groups of his classification over- 
lap. Thus a kingdom may be at the same time unitary, federal 
or otherwise composite. Since the state is a unit, all states are 
in a sense unitary; in another sense it may be said that the term 
“unitary” is applicable only to forms of government and not 
to states. The same may be said of the term “federal.” Strictly 
speaking there can be no such entity as a “federal” state, since 
the term “federal ” implied the idea of division, which is in con- 
tradiction with the principle of the unity of the state. Govern- 
ments, on the contrary, may be federal in their organization. As 
to “confederations” they are clearly not states but leagues or 
associations of states. Gareis’s classification of states as unitary 
(Einheitsstaaten) and composite (Staatenstaaten), the latter in- 
cluding real unions, federal unions, and confederations, is open 
essentially to the same objection.’® 


Pradier-Fodéré, an eminent French writer on international 
law, ‘classified states into two general groups: first, single states, 
and second, united states (états-unis). Within the first category 
he placed personal unions, real unions, and “incorporated” 
unions; and in the second group confederated states and federal 
States.17 It is very doubtful whether a personal union can be 
regarded as a state at all; certainly, a confederation cannot be, and, 
as has been said, a state can hardly be described as “federal.” 

Von Mohl’s Classification.—One of the best known of the older 
German writers on political science, Robert von Mohl, in his 
“Encyclopedia of the Political Sciences,” written about the 
Middle of the nineteenth century, attempted a most elaborate 
classification of states, though without reference to any single con- 
sistent principle or criterion. His classification was as follows : 


3 «Grundzüge der Politik,” pp. 36-42. X 
a “Allgemeine Staatslehre,” in Marquardsen, ‘Handbuch des öffentlichen 


Rechts,” vol. I, sec. 38. s 
a: Traité de droit international public,” vol. I, p. 215. 
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first, patriarchal states; second, theocracies, or those which have 
a religious purpose and which are under the guidance and direc- 
tion of a supernatural power; third, patrimonial states; fourth, 
classic or antique states, such as those of early Greece and Rome; 
fifth, legal states (Rechtsstaaten), or those whose sphere of action 
is determined by law and whose activities are regulated by legal 
norms; and sixth, despotic states, or those which are ruled with- 
out regard to the prescriptions of law. Von Mohl recognized also 
a form which he called the military vassal state, and he subdivid- 
ed classic states into monarchies, aristocracies, and democracies.18 
An examination of Von Mohl’s classification will show, as has 
been said, that it is based upon no single logical or scientific 
principle. Some of the forms which he enumerates overlap one 
another, while some of the terms he uses are wholly inapplicable 
to the states of the present day. The patriarchal state is at the 
same time a monarchy and so is the theocracy, the despotism, and 
the patrimonial state. Moreover, all states are despotic in the 
purely legal sense, and all states, as has been said above, are legal 
States in the sense that they are the source of law and govern 
according to the prescriptions of law. To classify states as “clas- 
sic” or antique is about as logical and scientific as to classify 
them as “territorial” states, “human” States, “medieval” states, 
“modern” states, etc. Such terms do not belong properly to the 
nomenclature of political science, but to that of literature and 
history, and hence such classifications have little or no scientific 
or practical value. Von Mohl would have been more consistent 
had he classified states as ancient, classic, medieval, and modern, 
although it would have been chronological and not scientific.19 
Bluntschli’s Classification.—The noted German-Swiss publicist, 
Bluntschli, who in his “Theory of the State” discussed at great 
length the different forms of state, adopted Aristotle’s classifica- 
tion although he added a fourth type, theocracy, which in its 
perverted form he styled “ideocracy.” In addition to these 
“fundamental” forms he recognized a group of “secondary” 
forms which he considered necessary to complete the Aristotelian 
classification, namely, free, half-free, and unfree states. Theo- 
cracies, he said, tend to become unfree States; aristocracies 
“gravitate” toward the  half-free class; while democracies 


*“Encyklopid’e der Staatswissenschaften,” secs, 15, 43-44, 47, 48, 50. 
“Compare Burgess, op. cit, vol. I, p. 74. 
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naturally belong to the free type, although they may become despo- 
tisms.2° Furthermore, he added confusion by attempting to classify 
states as civilized monarchies, patriarchal kingships, feudal monar- 
chies, military and judicial principalities, absolute, limited, and 
constitutional monarchies, compound states, and various others. 

Bluntschli’s classification is open to most of the objections 
that have been made to those of the writers who preceded him. 
It is unscientific, it is based on a confusion of state and govern- 
ment, and some of the entities to which he attributed the charac- 
ter of states are not states. Thus, one of his categories included 
what he called the Zusammengesetztestaatsform—a compound 
state in which the sovereignty is divided between a union and 
the component states which form it. Examples are states which 
have colonial dependencies or vassal tributaries, personal unions, 
confederations, and federal unions. But a colony is not a state 
nor is a state possessing colonial dependencies a compound state. 
Neither is a personal union, nor a confederation. Personal 
unions and confederations, as stated above, are not even states, 
but associations of states. On the other hand, a federal union 
is a state but not a compound state. The employment of the 
term “federal” to describe the nature of the union and its form 
of government is entirely legitimate but as already stated above 
it is not a suitable term to apply to the state, since the state it- 
self cannot be “federal.” To speak of a “federal” state is 
manifestly a contradictio in adjecto. 

Jellinek’s Classification.—One of the greatest of modern politi- 
cal scientists, the late Professor George Jellinek of the University 
of Heidelberg, after a searching examination of the multifarious 
classifications of forms of state that had been proposed by a long 
line of writers beginning with Aristotle, rejected all of them as 
being arbitrary, unscientific, confusing, or valueless. Most of 
them, he said, were open to the objection that they were not 
based upon any consistent juridical principle or criterion which 
could serve as a basis for distinguishing one state from others. 
His own conclusion was that only one such principle could be 
found and that was the particular manner by which the will of 
the state was formed and expressed. This it will be recalled 
was the criterion which Aristotle adopted for the classification 


2 “Theory of the State,” bk. VI, especially chs. 4-6 ; see also his essay entitled 
“Die Staatsformen,” in his “Psychologische Studien über Staat und Kirche.” 
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of forms of government. Jellinek did not, however, accept the 
Stagirite’s trinity of monarchy, aristocracy, and democracy. 
Aristocracy and democracy he did not think were properly 
separate forms of state but rather particular forms of a single 
type, republic. He therefore proposed the simplest of all classi- 
fications that have been suggested, namely, monarchy and repub- 
lic. Monarchy he defined as a form of state which is “guided 
by one physical will’—a will which, juridically, must be supreme 
over, and independent of, every other. In brief, a monarchy is 
a state in which the sovereignty rests in a single person. It is 
not necessary, according to Jellinek, that the power of the 
monarch should be original, underived, and belong to him in his 
own right, as many political writers hold. That notion rests 
upon a conception of private law—a conception which regards 
sovereignty as a property right and not a right to rule. In short, 
it confuses the idea of dominium with the idea of imperium. Jt 
is admissible, therefore, only if one adopts the theocratic or patri- 
menial conception of the state. Jellinek admitted that there 
might be various types of monarchy, either ideally or actually. 
where the monarch is regarded as God or his earthly representa- 
tive (the theocratic conception); as the owner of the state (the 
partrimonial conception) ; or as an organ, member, or representa- 
tive of the state. Again, monarchies may be hereditary or elec- 
tive; they may be absolute or limited; but whatever the 
differences in these or other respects, the one characteristic which 
is common to all of them, is the Sovereignty of a single person. 

A republic, on the other hand, is distinguished from a 


monarchy by the fact that the sovereign will rests not with a 
single person but with a group or college of persons more or less 
numerous. This body or collectivity has a simple juridical exist- 
ence clearly distinguishable from the individual persons who 
form it. Its will therefore is distinct from the wills of the com- 
ponent individuals. Juridically, the difference between the 
several types of republic is merely quantitative, nor qualitative. 
From the political or social point of view there may 
difference between a state which is guided by the will 
group of persons and one which is directed by a numerous group, 
since it is the difference between aristocracy and democracy ; but 
juridically speaking no difference exists. All states, therefore, 


“ For example, Bernatzik, in his “Republik und Monarchie.” 
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in which the will of the state rests with more than one person, 
whether they be aristocracies, oligarchies, timocracies, pleonocra- 
cies, democracies, or what not, may be grouped in the same class 
and labeled “republics ”—a class which is juridically different 
and distinguishable from that to which monarchies belong. 
Republics like monarchies may be of various types: democratic, 
aristocratic, oligarchic; democratic republics may be direct or 
representative; they may be of the ancient or modern type; 
and so on. But whatever the differences they all possess one 
common feature, namely, their wills are formulated and ex- 
pressed by a group of persons rather than by a single person.?* 

Burgess’s Classification.—One of the most recent attempts at a 
Strictly scientific classification of states was that made by Burgess 
in his notable work “ Political Science and Constitutional Law,” 
published in 1896.23 He concluded that the Aristotelian classi- 
fication of governments into monarchies, aristocracies, and demo- 
cracies, if applied to states, was correct and exhaustive and that 
no additional forms could be made out of a combination of these 
three or by a union of several states. Monarchy he defined as 
a form of state in which the sovereignty rests with one person ; 
aristocracy, as the sovereignty of a minority; and democracy, as 
the sovereignty of the majority. The additional forms suggested 
by various writers were either forms of government (not of state) 
or they were associations of states and not states themselves. 


Evaluation of Jellinek’s and Burgess’s Classifications.—The 
Proposed classifications of both Jellinek and Burgess possess the great 
merit of simplicity ; they are meticulously logical and they represent 
an. effort to differentiate forms of state upon the basis of a single, 
Consistent juridical principle or criterion. But even the classi- 
fications which they propose are not entirely satisfactory nor are 
they wholly free from the objections which they themselves urged 
against various previous classifications. Their criterion of differ- 
entiation and classification is largely quantitative, arithmetical, 
Or numerical and not one of principle. The line of demarcation 
between a state in which the sovereignty rests with a bare majority 
and one in which it rests with the minority especially if it be a 
large one, may be shadowy, in which case the distinction between 

2 His classification of state forms may be found in his “Recht des modernen 


Staates,” ch. 20. 
“Vol. I, ch. 3. 
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a democracy and an aristocracy becomes very slight, so that they 
can hardly be assigned to separate categories. Jellinek was more 
logical than Burgess when he placed democracies and aristocracics 
in the same class and treated them as different varieties of a 
common form, republic. 3 


Conclusion.—The truth is, there seems to be no single prin- 
ciple, or criterion, juridical or otherwise, ‘upon which a satisfac- 
tory classification of states can be made. The principle adopted 
by Jellinek and Burgess is perhaps as logical and scientific as any 
that can be found, but the classifications which they made upon 
the basis of it are far from satisfactory. It is believed that by 
reason of the peculiar nature of states any attempt to differentiate 
between them and to classify them scientifically is largely futile 
and leads to results which have little or no practical or scientific 
value. Governments, on the other hand, readily lend themselves 
to the processes of differentiation and classification, and it is with 
these rather than states as such that the jurist and the political 
scientist may more advantageously occupy themselves, with efforts 
at classification. (See Chapter XIII.) 


III.  PART-SOVEREIGN STATES 


Kinds of Part-Sovereign States.—Many writers, especially on in- 
ternational law, recognize as states certain communities which 
are not entirely independent and therefore not fully sovereign 
in their external relations and which may not be completely so 
in respect to their internal affairs.24 They are sometimes desig- 
nated as half-sovereign states (French: états mi-souverains) , some- 
times merely as part-sovereign states. In some degree subject to 
the control of other states, they enjoy, nevertheless, a large measure 
of local autonomy and often possess an imperfect or limited inter- 
national personality. Examples of such states are: (a) members 
of federal unions, (b) vassal states, that is, states under the 
suzerainty of other states, (c) states under the protection of other 


states, and (d) states under League of Nations mandates. Some 


“Oppenheim (“International Law,” vol. I, p. 161) designates vassal states 
and protected statesas half sovereign and members of federal unions as part 
sovereign—a distinction which would seem to verge on_hairsplitting, Fauchille 
(“Droit international public;” vol. I, pt. I, Pp. 296) criticizes’ the classification of 
certain states as half-sovereign (mi-souverain) as made by Heffter, Martens, 
Pradier-Fodéré, and others, as being “amphibological, vague and inexact.” 


MONARCHY 335 


we come now to consider in the light of history and of experience 
the elements of strength and weakness of each. Of all the known 
types, the monarchial form is the oldest; in the Middle Ages it 
was universal or very nearly so, and in one form or another it 
still survives in various countries of Europe, Asia, and Africa. 
The type of absolute monarchy has at last disappeared from 
Europe in the face of the irresistible march of democracy, but 
until recently it existed in varying degrees in several of the most 
important states of the continent. The late Professor Sidgwick 
declared that in the middle of the eighteenth century absolute 
monarchy was regarded as “the final form of government to which 
the long process of formation of orderly country-states had led up 
and by which the task of establishing and maintaining a civilized 
political order had been, on the whole, successfully accomplished, 
after other modes of political construction had failed to realize 
it,”2 

Mr. H. A. L. Fisher, another well-known English scholar, in 
a study devoted to the growth of the republican idea in Europe, 
published in 1911, declared that the cause of republicanism had 
made no substantial progress in Europe since'1870. France, he 
pointed out, was then the only great European state which had 
adopted the republican form, and he added: that her experience 
had not been such as to invite imitation.’ Republics, to be sure, 
had been set up in various countries of Europe, notably in the 


year 1848, but they were all short-lived, the monarchies which 
j 


* The political conditions of the. Middle Ages were distinctly unfayourable to 
the growth of republicanism, and the belief was prevalent not only that monarchy 
Was a necessity but also that it was divinely ordained. There were a few so-called 
republics in the sixteenth century, such as Florence, Venice, the United Provinces 
of the Netherlands, and the Swiss Confederation, but they were, with the excep- 
tion of Switzerland, of an aristocratic type and would hardly be regarded as 
republics to-day. In the seventeenth century there were some apostles of repub- 
licanism like Milton, Harrington, and Sidney, but their dreams were never teal'zed 
in their day. The eighteenth century was distinctly an age of enlightened des- 
Potism, and monarchy was universal. Monarchy was praised by writers like 

Ossuet, Turgot, Montesquieu, and others as the best of all governments, and 
ossuet defended it as divinely ordained. The first modern European republic— 
the one which differed fundamentally from the preceding republics in that it 
Was distinctly democratic—was that set up by the revolutionists in France in 
92, but it was short-lived. See Fisher, “The Republican Tradition in Europe,” 
ch. 5, ; 
? “Development of European Polity,” p. 318. _ 
? “The Republican Tradition in Europe,” especially ch. 13. 
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they displaced having been quickly restored. On the whole, he 
thought the outlook for republicanism was not promising and he 
pointed out that in various countries such as Germany and Italy 
even the Social Democrats, the most advanced of political parties, 
were not anti-monarchical—at least not militantly so—but were 
content with demanding a more liberal suffrage and other demo- 
cratic reforms which they regarded as more fundamental than 
the abolition of monarchy. 


Progress of Republicanism.—Mr. Fisher attributed the failure of 
the republican movement to several causes. In the first place, the 
position of the monarchies which had seemed so precarious in 
1848 had been considerably strengthened by the general elevation 
in the intelligence, character, and ability of the monarchs who 
reigned in Europe at the time he wrote, as compared with that 
of the monarchs who afflicted Europe in the earlier part of the 
century.* Sovereigns like Queen Victoria and Edward VII in 
England, Leopold II in Belgium, Christian IX in Denmark, Oscar 
Il in Sweden, William I and William II in Germany, Francis 
Joseph in Austria-Hungary, and Victor Emmanuel II in Italy, 
commanded a popular respect and‘ esteem in their respective 
countries which hardly existed before 1848, when the general level 
of the esteem of monarch was uniformly low. The achievements 
of the monarchy in Germany and Italy in bringing about the 
national unification of those countries, and the extraordinary 
material progress which had taken place under monarchial rule 
in those and other European states, had also been a contributing 
factor to the general feeling of contentment with the monarchial 
system. Mr. Fisher pointed out that in 1905 the people of Norway, 
a simple democratic people composed mostly of peasants, fisher- 
men, shop-keepers, and sailors, deliberately chose the monarchial 
form in preference to a republic. There was a re 


publican party in 
the country led by the novelist Björnson, but t 


hey were divided 


*Of the low level to which monarchy had sunk in England in the early part 
of the nineteenth century see Thackeray, “The Four Georges.” Compare also 
Fisher, op. cit, pp. 320 ff. Commenting on the life and character of George IV 
at the time of his death, the London Times declared that there never was an 
individual whose death was less regretted by his fellow creatures: no eye ever 
wept for him; no heart heayed a throb of sorrow for him. “If George IV ever 
had a friend, a devoted friend, in any rank of life, we protest that the name of 
him or her has not yet reached us.” Quoted by Sidney Low, “Governance of 
England,” p. 278. 
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with the circumstances of each particular case. In the great 
majority of cases the former surrenders to the latter control over 
its international relations and sometimes also certain of its powers 
of internal administration, especially those relating to military 
affairs, administration of justice, and the levying of certain taxes. 
In all other respects it remains an independent state with its own 
constitution, its own citizens, and its own system of law and gov- 
ernment, unless the treaty establishing the protectorate otherwise 
provides. Treaties between the protecting state and other states 
are not binding upon the protected state, nor is it necessarily 
involved in a war between the protector and other states. 


Existing Protectorates.—The only states forming protectorates 
in the strict legal sense to-day are the petty republic of Andorra 
in the Valley of the Pyrenees (191 square miles, population about 
5000), which is under the joint protection of France and Spain :*° 
and apparently the principality of Monaco (8 square miles, popu- 
lation about 22,000), whose independence, sovereignty, and terri- 
tory are guaranteed by France (treaty of July 17, 1918) and which 
in return has engaged to exercise its rights of sovereignty in 
perfect accord with the political, military, naval, and economic 
interests of France, and to abstain from alienating its territory, 
wholly or in part, to any other power than France. In case of 
vacancy in the succession to the crown “the principality shall 
form under the protection of France an autonomous state under 
the name of the state of Monaco.”3° Some writers also consider 
the petty republic of San Marino, an enclave of Italy, (38 square 
miles, population about 14,000) to be a protectorate of Italy, but 
there is a difference of opinion as to its exact status. Some writers 
have considered Cuba (in 1903-1934) and Panama and even the 
Dominican Republic and Haiti as quasi-protectorates of the United 
States, resulting from recent treaties between the United States 


= The protection of Spain is exercised through the bishop of Urgel. The re- 
public pays annually the sum of 960 francs to France and bi-annually 841 francs 
to the bishop of Urgel. Merignhac considers it to be a vassal rather than a pro- 
tected state. j 5) ~ 

% Monarchville, “Le nouveau statut franco-moncgasque, Rev. gén. de droit 
int. pub., 2d ser., vol. II, pp. 217 ff. 

Tt was stipulated ie a treaty of June 28, 1897, between the Republic and 
Italy that while being placed under the protection of Italy it should conserve its 
own internal autonomy and external sovereignty. During the World War it re- 


mained neutral. 
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and those republics. As to Panama (see the treaty of Nov. 18, 
1903) there would seem to be no doubt that it is virtually under 
the protection of the United States; as to the others the relation- 
ship is, or was, under treaties not very different (see, for example, 
the so-called Platt Amendment, in effect 1903-1934 by treaty 
with Cuba) 2? By the treaty of Versailles the German free city of 
Danzig was placed “under the protection of the League of Na- 
tions,” while the control of its foreign affairs and the protection 
of its nationals in foreign countries were vested in the government 
of Poland. 


Among former examples of protectorates which have disap- 
peared either through annexation to the protecting state, through 
cession to other states, or through the concession to them of inde- 
pendence may be mentioned the Ionian Islands, under the protec- 
tion of Great Britain, 1815-1863; Madagascar, under the protec- 
tion of France, 1863-1896 ; Abyssinia, under the protection of Italy, 
1889-1896 ; Korea, under the protection of Japan, 1904-1910; and 
Egypt, under the protection of Great Britain, virtually from 1883, 
formally from 1914 to 1922.8 There are still numerous colonies 
and territories in Africa and Asia which constitute protectorates 
of European powers, but they are not states. Among them may 
be mentioned Tunis, Morocco, Zanzibar, Tonkin, Annam, the 
Malay States, and various others.3+ 


States under Mandate.—Certain territories formerly constitut- 
ing a part of the Ottoman Empire, namely Palestine and Trans- 
Jordan, which were placed under the administration of Great 
Britain, as a mandatory power, acting on behalf of the League of 
Nations, are now generally regarded as part-sovereign states. The 
same is true of Syria, under mandate to France? (and was also 


= As to the status of these four Latin-American Republics in their relation to 
the United States see Fauchille, op. cit, vol. I, pt. I, pp. 271 ff. 

“Great Britain still exercises over Egypt a tutelage somewhat analogous to 
the Monroe Doctrine, 

“The latest and most satisfactory treatment of protected and vassal states 
will be found in Oppenheim, op. cit, 3d ed., (1920), vol. I, pp. 161 ff.; and 
Fauchille, op. cit., (1922), vol. I, pt. I, pp. 259 f. Fauchille’s treatment contains 
elaborate bibliographies of the literature. 

* As to the non-sovereign character of these states see supra, p. 59. See also 
Q. Wright, “Sovereignty of the Mandate,” Amer. Jour. of Int. Law, vol. XVII 
(1923), pp. 691 ff., and the same author’s “Status of the Inhabitants of Mandated 
Territory,” ibid., vol. XVIII (1924), pp. 306 ff.; also his monumental work, 
“Mandates Under the League of Nations” (1930), especially part III. 
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true of Iraq, formerly Mesopotamia, under mandate to Great 
Britain until 1927). The Covenant of the League of Nations 
refers to these territories as “having reached a stage of development 
where their existence as independent nations can be provisionally 
recognized subject to the rendering of administrative advice or 
assistance by a mandatory until such time as they are able to stand 
alone.” There is still, however, a difference of opinion as to the 
exact juridical status of these states. They are sometimes listed as 
independent states, which hardly seems in accord with the facts. 
On the other hand, they are certainly not under the complete 
sovereignty of the mandatory powers; their inhabitants are not 
regarded as nationals of the mandatory power ; and they retain a 
large measure of local autonomy. The view expressed by one 
writer that the sovereignty of these states is in suspense during 
the operation of the mandates under which they are administered 
is not entirely satisfactory. The view of Professor Quincy Wright, 
ascribing the sovereignty of the mandated territories to the manda- 
tory power acting with the consent of the Council of the League, 
is perhaps as satisfactory an interpretation as can be reached.?® It 
follows, therefore, that neither the mandatory power nor the 
territory under mandate is fully sovereign. 


Neutralized States.—A state whose independence and territorial 
inviolability have been guaranteed by the joint action of other 
states and placed in a condition in which it is forbidden to engage 
in offensive war is said to be neutralized.37 Its immunity from 
attack on the part of other states is usually guaranteed by way of 
compensation for the restriction placed upon its freedom of action 
with regard to making offensive war. The status of neutralization 
may be conferred upon a weak state at its own request as a meaus 


eae “« 

% Articles cited, pp. 698 and 315 respectively. Stoyanovsky in his book La 
théorie générale des mandats internationaux” (1925), nyois the view that the 
sovereignty in the case of the mandated states rests with the League of i ton 
and maintains that it resides in each case with the people of the territory, alt ough 
its exercise has been provisionally confided to another power (the ERAO as 
trustee for the real sovereign, under the terms of the mandate conferred by the 


Lea i izati i 
gue of Nations. that the neutralization may either be 


Si i . cit., p. 695) points out i 
Fauchille (op. cit., p. | 2 a i the former case the parties to the treaty are 


guaranteed or merely Tecogniz € 
under an obligation to defend its neutrality ; in the latter they are only under an 


obligation not to violate it. 
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of protection against ambitious and unscrupulous neighbours; or 
it may be conferred without regard to its own wishes by other 
states out of considerations affecting the general peace or the 
balance of power. Small states so geographically situated that 
they are in danger of being overrun by contending armies and of 
having their neutrality otherwise disregarded by opposing bellige- 
rents, are those which have usually been neutralized by the collec- 
tive action of other states. The method by which neutralization 
takes place is always by treaty between the powers concerned. The 
state so neutralized must abstain from engaging in hostilities 
against other states except for the purpose of defense and must 
avoid international engagements which might involve it in war 
with another state. In all other respects it is fully sovereign and 
independent, and can enter into treaties of all kinds, except 
possibly those of alliance and guarantee, and can usually maintain 
armies and navies and erect fortifications for purposes of defense.%* 
Some writers maintain that it cannot alienate any portion of its 
territory or extend its domain by the acquisition of new terri- 
tories, but this view is denied by the majority of writers and it 
would seem justly so. 

Examples of Neutralized States.—The most important examples 
during the nineteenth century of neutralized states were Switzer- 
land, whose perpetual neutrality was recognized and guaranteed 
by the powers signatory to, and adherents of, the Act of the 
Vienna Congress of 1815; Belgium, whose independence and 
perpetual neutrality were guaranteed by the five signatory powers 
to the Treaty of London in 1831 (renewed in 1839) ; and Luxem- 
burg, whose neutrality (unlike the others, an unarmed neutra- 
lity) was recognized and collectively guaranteed by the powers 
signatory to the Treaty of London of May 11, 1867. 

The neutralization of Switzerland has never been seriously 
violated by any party to the treaty or by any other country, and 
Switzerland, on her part, has strictly and scrupulously fulfilled her 
obligations under the treaty.29 But, as is well-known, although 
Prussia was a signatory of both treaties of neutralization, Germany 


“The neutralization of Luxemburg was an exception. It was prohibited by 
the treaty of neutralization from maintaining fortresses or armed forces further 
than was necessary for the preservation of internal order and peace. 

“Upon the outbreak of the European war in 1914 the Swiss Federal Council 
proclaimed its firm determination not “to depart from the principles of neutrality 
so dear to the Swiss people and which corresponds so well to their aspirations,” 
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invaded, for the purpose of attacking France, both Belgium and 
Luxemburg in 1914 in violation of the treaties. The German 
government requested the right of passage for its troops across 
Belgium, apparently on the assumption that the granting of the 
request by Belgium would not be incompatible with her obli- 
gations under the treaty of neutralization. The Belgium govern- 
ment, very correctly, took the position that it could not grant 
the request, even if it were disposed to do so, without itself vio- 
lating the treaty. Practically all jurists are in agreement that 
the granting of the right of passage to Germany would have been 
inconsistent with Belgium’s neutralized status.4° 


Right of Neutralized States to Enter into Defensive Alliances 
and Acquire Colonies.—Some German jurists later maintained in 
defense of Germany's conduct that Belgium’s own policy had been 
inconsistent with her status of neutralization, in that she had 
before the war virtually entered into a military alliance with 
Great Britain and that by acquisition of the Congo territory in 
Africa her position as a European power had been so altered as 
to render the neutralization treaty no longer binding. Even 
admitting that it was an alliance for the defense of the guaranteed 
neutrality against its possible violation by one of the guarantors, 
it would hardly seem to have been incompatible with Belgium's 
neutralized status. Most writers, in fact, maintain that a neu- 
tralized state has an undoubted right to enter into alliances for 
the defense of its neutrality, and some hold that it is bound to 
take all steps necessary to protect that neutrality! It is of course 
otherwise in the case of offensive alliances. Regarding the 
‘German contention that the acquisition by a neutralized state of 


So deeply attached was it to these “principles” that it requested admission to the 
League of Nations with the reservation that in case the League should find itself 
‘engaged in military operations against a covenant-breaking member, Switzerland 
should be exempted from the obligation to permit the passage of troops across its 
territory or of rendering military assistance—a reservation with which she was in 
fact admitted to the League. In 1921 the Swiss government refused a request of 
the Council of the League to be permitted to send to Poland a detachment of 
troops to protect and insure order during a plebiscite in the region of Vilna, on 
the occasion of the dispute between Poland and Lithuania, Fauchille, op. cit., 
P. 708. 

The opinions are rev! 
vol. II, pp. 221 f. 

4i As to this, see my 


jewed in my “International Law and the World War,” 


work cited, pp. 209 f., and the authorities there referred to. 
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colonies is inconsistent with the status of neutralization, that too 
does not seem well-founded. Had Belgium enlarged her 
European territory so that her position as a small “buffer” state 
would have been altered, the German objection would have been 
entitled to more weight. The acquisition of African territory 
did not change in any fundamental res 
as a European power. 

In consequence of the failure of the neutralization treaty to 
afford the security which it guaranteed, Belgium at the close of 
the World War made known her desire to be liberated from the 
status of neutralization, and consequently the 
treaty of 1839 was declared by the treaty of Versail 
to be abrogated. By the same treaty 
Luxemburg was terminated. Switzerland, 
only European state which is neutralized. 


pect Belgium’s position 


neutralization. 
les (Art. 31) 
the neutralization of 
therefore, remains the 


CHAPTER XII 
ASSOCIATIONS AND UNIONS OF STATES 


Selected References 


CARRE DE Matserc, “Théorie générale de létat” (1920), vol. I, pp. 88-172. 

Dicey, “The Law of the Constitution” (3d ed., 1886), lect. IV. 

Faucuitye, “Traité de droit international public (1922), vol. I, pt. I, pp. 227-257. 

Se ne Theory and Practice of Modern Government” (1932), vol. I, chs. 

FREEMAN, “History of Federal Government” (1863), chs. 1-2. 

Hatt, “International Law” (7th ed., 1917), pt. I, ch. 1. 

Hart, “Introduction to the Study of Federal Government” (1891), chs, 1-5. 

Hicks, “The New World Order” (1920), ch. 18. 

Hotcompr, “Foundations of the Modern Commonwealth” (1918), ch. 2. 

Hucuan, “A Study of International Government” (1923), chs. 8, 18. 

JeLuineK, “Lehre yon den Staatenverbindungen” (1882), various chapters ; 
“Recht des modernen Staates” (1905), ch. 16. 

Kunz, “Die Staatenverbindungen” (1929), and “Une nouvelle théorie de létat 
fédéral” (1931). 

LeFur, “L'état fédéral] et conféde'ration d’e’tats” (1897). 

Marriorr, “The Mechanism of the Modern State” (1927), vol. I, chs. 9, 103 
vol. II, chs. 37, 38. 

Moore, “Digest of International Law” (1905), vol. I, ch. 2. 

OPPENHEIM, “International Law” (3d ed., 1920), vol. I, secs. 85-89. 

Porrer, “Introduction to the Study of International Organization” (1922), ch, 17. 

Rewinscu, “Public International Unions” (1911), various chapters. 

Sayre, “Experiments in International Administration” (1919). 

WESTERKAMP, “Staatenbund und Bundesstaat” (1892). 

Wutoucnny, “The Fundamental Concepts of Public Law” (1915), ch. 13. 

Wootr, “International Government” (1916). 


J. PRINCIPLES OF CLASSIFICATION 


more states may join themselves 


Kinds of Unions.—Iwo or a i 
or unions for the achievement 


together into associations, leagues, : 
of either general or particular objects, and the forms which such 
associations take lend themselves to differentiation and classifica- 
tion much more readily than do states themselves. In some cases 
the unions thus formed are themselves states, in which case their 
component members lose by the act of merger their character as 
real states; in other cases no new state’ is created by the union, 
in which case the members retain their identity as states; in other 
243 
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cases still there is doubt as to whether a new state is created by 
the union, although it is clear that the states forming it do not 
lose their character as states. Unions of states may rest upon the 
principle of equality, each associate member retaining its own 
sovereignty and independence; upon the principle of inequality, 
where some of the members stand in the relation of superiority 
in respect to the others; or upon the principle of equality among 
themselves in respect to their competence, the members not 
retaining their sovereignty and hence the right to determine the 
limits of their own competence. 


Jellinek’s Classification of Unions.—The late Professor Jellinek 
whose studies of state unions represent the most valuable contri- 
bution that has been made to the literature of the subject, classi- 
fied the various associations of states (Staatenvereine, Staatenver- 
bindungen) which have a juridical foundation into two general 
groups: first, those which are organized;: and, second, those 
which are unorganized. In the first category, he placed those 
in which more or less permanent juridical relations have been 
entered into among the associated states for the advancement of 
certain common political ends but in which no central adminis- 
trative or other common organization has been created. With- 
in this class he included such associations as alliances, ententes, 
leagues, etc., formed for the purposes of common defense against 
attack, the guarantee of particular rights, the maintenance of 
neutrality, etc. They are necessarily created by treaties and con- 
ventions between the states forming them. Within this class he 
also placed the form of union to which he gave the namé of 
Staatenstaat, an association in which there is a liaison between a 
superior and an inferior state, the latter being subject more or 
less to control by the former, particularly in regard to its foreign 
relations.2 Examples of this type of association were afforded by 
the feudal system of the Middle Ages, the old German Empire 
after the peace of Westphalia, the system of vassal states in their 
relations with the Ottoman Porte, and the modern system of 


id is “Die Lehre von den Staatenverbindungen” (1882) and his 
“Ri ag or jl Staates” (1905), ch. 21. Other writers who have discussed 
s bject more or less fully may be mentioned :—Waitz in his “Grundzüge der 
ne, SL» (1862) : Brie, “Theorie der Staatenverbindungen” (1886) ; Westerkamp, 
AAT, und Bundesstaat” (1892), and Willoughby, “The Fundamental 
{f Public Law,” (1925), ch. 13. 
Cone hre yon den Staatenverbindungen,” pp. 137 ff. 
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protectorates. The establishment of these relationships was the 
result of various causes, mainly historical, although in the case 
of protectorates they were created either by the unilateral act 
of the protecting state, sometimes without the consent of the 
protected state, or by voluntary conventional arrangement. 

This classification is not entirely satisfactory, since it attri- 
butes to alliances the character of unions of states, which they 
are not in any juridical sense. It may also be doubted whether 
the relationship between a vassal state and its suzerain and that 
between a protected state and its protector, especially when the 
status of dependence created in both cases has been imposed upon 
the inferior state against its will, may be properly regarded as a 
“union” of states. The notion of union implies an association 
voluntarily entered into by co-equal states rather than a depen- 
dent status imposed upon a weaker state by a superior state. 

The second class of unions according to Jellinek’s classifica- 
tion namely “organized” unions, includes those which not only are 
bound together by relations of a juridical nature but also have cer- 
tain common central organs such as a common chief of state, com- 
mon administrative bureaus, commissions, or other organs, com- 
mon assemblies which may or may not be full legislative ' bodies, 
etc. In this group he placed personal unions, real unions, confe- 
derations, federal unions, and international administrative unions. 
Each differs from the others in important particulars but they all 
have one common characteristic, namely, a central organ or organs 
through which the will of the union is manifested and by which 
certain common objects are sought to be promoted.® 


II. Persona AND REAL UNIONS 

—A personal union exists where two or more 
have the same physical person as 
The relationship is usually acciden- 
tal in character, resulting normally from the fact that in virtue 
of the laws of succession in two or more states the right to the 
crown devolves in both countries upon the same person. A per- 


Personal Unions. 
states, invariably monarchies, 
their king or chief of state. 


3Some writers classify real unions, confederations, and federe] unions as 
different forms of a “composite” state which they ata nan f simpie 
state. Compare Pradier-Fodéré, «Traité de droit int. pub.” voi. i P. fa But 
this classification is unsound for the reason that real unions and confederations 
are not in fact states nor is a federal union a composite” state. Its government 


may be composite but the state cannot 
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sonal union therefore is not, in the strict juridical sense of the 
term, a real union of states, but as Jellinek remarks, it is rather 
a communis incidens resulting from the operation of both con- 
stitutional and international law. 

But a personal union might also be established by treaty 
arrangement or by the election by one state of the reigning 
sovereign of another state to be its king, in which case the union 
would terminate by his death unless it were renewed by the elec- 
tion of his successor. Where the union results from the opera- 
tion of succession laws it will be terminated where under the law 
of one of the states the crown devolves upon a person, for example 
a woman, who under the rules of succession of the other state 
would be ineligible to the throne in that country. It is charac- 
teristic of personal unions therefore that they are generally of 
temporary duration. Each of the associated states is entirely in- 
dependent of the other; each has its own constitution and laws, 
its own distinct political organization, and its own citizenship and 
local institutions. The acts of their common sovereign in rela- 
tion to one of the member states have no application within the 
territories of the other nor any force over its citizens, Indeed, 
the subjects or citizens of the one may be and usually are foreign- 
ers to the other. Though only one person, 
sesses two distinct legal personalities and may enjoy widely 
different powers and attributes in the different States composing 
the union, He may be an absolute ruler in one and a constitu- 
tional ruler in the other. In international as well as in internal 
relations each constitutes a distinct and Separate personality, so 
much so that one might make war upon the other without affect- 
ing the union, or declare war against a third power without 
involving the belligerency of its associate. Such a union does 
not constitute a state or a person in international law. distinct 
from the states which compose it. Each member of the union 
retains its own international personality; each ordinarily con- 
ducts its own foreign relations and for this purpose maintains 
its own diplomatic service, but they may employ, and sometimes 
have in fact employed common diplomatic representatives, in 
‘which case the latter are the representatives not of the union 
but of the member states individually.* s 


the sovereign pos- 


*Fauchille, “Droit int. pub.,” vol. I, pt. I, 1922, pp. 228 ff; Oppenheim, “In- 
‘ternational Law” (3d ed., 1920), vol. I, p. 154; Calvo, “Droit international,” vol. 
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Examples of Personal Unions.—Examples of personal unions 
were the union between Spain and the old German Empire under 
Charles V, 1520-1556; between England and Scotland, 1603-1707, 
terminated by their merger in the United Kingdom of Great 
Britain ; between Great Britain and Hanover from 1714 to 1837, 
terminated by the accession of Victoria as Queen of Great Britain, 
the laws of succession in Hanover not permitting females to suc- 
ceed; between Holland and Luxemburg, 1815-1893, terminated 
for the same reason as that between Great Britain and Hanover ; 
between Schleswig-Holstein and Denmark, 1776-1863 ; and finally, 
the general act of the Berlin Conference of 1885, followed by a 
Belgian law of the same year, which declared that the relation 
between the king of the Belgians and the Congo state should be 
exclusively personal in characters The union was terminated 
in 1908 by the annexation of the Congo to Belgium. The only 
existing personal union is that between Denmark and Iceland, 
which was formed in 1918 by the enactment of laws by the par- 
liaments of both countries under which King Christian X of 
Denmark became King of Iceland. In virtue of the arrangement 
Denmark is charged with the conduct of the foreign affairs of 
Iceland, which latter state remains independent in other respects 
and is declared to be perpetually neutral. She employs her own 
merchant flag, but has no naval flag of her own. Provision 
is made for a joint advisory committee of the two parlia- 
ments to deal with legislation affecting both countries and 
for a court of arbitration to decide disputes which may 


I, secs, 45-48; Pradier-Fodéré, “Traité de droit international public,” vol. I, pp. 
201-202 ; Juraschek, “Personal- und Realunion.” Some writers classify the per- 
sonal union as a form of composite state, but there is no justification for such a 
classification, since such a union constitutes no new State but represents only a 
condition in which two or more states employ a common agent for certain purposes. 
Martens classifies it under the head of united states (états-unis), which is more 


defensible. Op. cit., sec. 58. } P K | 
5 Rivier, 5 cit, vol. I, pp. 94-95. The king ot Prania ane a n 

i incipali fchatel, then a member of the Swiss Contedera- 
sovereign of the principality of Neufchatel, arisen’ Gutiner 


tion (s radier-Fodéré, op. cit, vol. I, p. 202). as Z 

tion pee Great Britain and India since 1877, when Microns ies preclsines 
Empress of India, has been that of a personal union, but manifestly this was not 
an example of a personal union. Wheaton added Norway and Sweden (after 
1814) to the list of personal unions (“Elements of International Law,” ed. by 
Lawrence, p. 72) but, as pointed out below, it was rather an example of a real 
union, It has been asserted that the relations between Russia and Finland before 
1917 were that of a personal union, but this view is controverted. 
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arise between the two countries. It was agreed that the citizens 
of each country should be accorded full rights of citizenship in 
the other.® 


Real Unions.—A “real union” results from the joining to- 
gether of two or more states, not merely through the existence 
of a common ruler, but through the creation of common consti- 
tutional or international arrangements for the administration of 
certain common affairs. Such a union occurs, says Hall, when 
states are indissolubly combined under the same monarch, their 
identity being merged in, that of a common state for external 
purposes, though each may retain distinct internal laws and in- 
stitutions.” It differs from a personal union in that the associat- 
ed states of component members are organically united by con- 
stitutional bonds and have common organs of government but 
each retaining its own independence and sovereignty.8 It also 
possesses greater elements of permanence, its existence being un- 
affected by the death of the common sovereign or the extinction 
of the reigning dynasty.2 Some writers, among them Westlake, 
maintain that a so-called real union constitutes in itself a state 
separate and distinct from the individual states which compose 


°Regelsperger, “L’Islande, nouvel état indépendant,” Rev, des Science’s Poli- 
tiques, vol. XLII (1920), p. 411. Although the present relationship between 
Denmark and Iceland is usually classified as a personal union, there is good ground 
for maintaining that it is in fact a real union—as much so as that between 
Norway and Sweden prior to 1905, described later. 

* “International Law,” p. 28. Brie defines a “real union” as a “Verein von 
Staaten mit rechtlicher Gemeinsamkeit der Person des Staates oberhaupts und 
zwar des monarchischen Staats ñberhaupts.” “Theorie der Staatenyerbindungen,” 
p. 69. See also Martens, op. cit., vol. I, p. 323 ; Moore, “Digest of International 
Law,” vol. I, sec. 9 ; Rivier, op. cit., vol. I, pp. 97 ff.; LeFur und Posener, “Bundes- 
staat und Staatenbund,” sec. 73; Pradier-Fodéré, op. cit., vol. I, pp. 202-204 ; 
Fauchille, op. cit., vol. I, pp. 283 ff.; Oppenheim, op, cit., vol. I, pp. 154 f; and 
Blüthigen, “L Union récelle,” Zeitsch. fur Völeker- und Bundesstaatsrecht, 1907, 
pp. 237 ff. 

8 Juraschek, “Personal- und Realunion,” p. 95. 

*Jellinek considers the “real union” to be a special form of confederation 
(Staatenbund) which results from the legal union of two or more independent 
states for common protection under one and the same physical personality, who 
acts as the common bearer of the power of the component members, though each 
retains its sovereignty, “Die Lehre von den Staatenverbindungen,” p. 215.) Al SB: 
Hart (“Federal Government,” pp. 14-15) groups “personal” and “real” unions 
tegether with the so-called “incorporate” union under the head of “conjunctive” 
unions, since the distinguishing characteristic of all such formations is that they 
employ conjointly the same sovereign. 
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it, but others, such as Oppenheim, De Louter, Fauchille, and 
Jellinek, adopt the contrary view and hold that it is merely a 
union of states constituting a single international personality. 
This view would seem to be sound. It is undoubtedly true, how- 
ever, that such a union does possess some of the characteristics 
of a true state, much more so than does a personal union.!° 

The most notable example of a real union was that between 
Austria and Hungary, 1867-1919. The union between the king- 
doms of Norway and Sweden from 1815 to 1905 was also an 
example. The former rested upon a compact, the terms of which 
were embodied in a pair of identical statutes adopted by the 
parliaments of the two states in 1867. They had the same ruling 
Sovereign (who, it may be observed, possessed different titles 
and dignities in the two states and was crowned separately in 
each), but also a common legislative body for limited purposes, 
a common army organized on the same basis and commanded in 
a common language, a common diplomatic service, a common 
court of accounts, common tariff and trade union, and common 
ministries of war, finance, and foreign affairs. The expense of 
the joint administration was borne by the two states according 
to a proportion agreed upon by them. In international inter- 
course the union constituted a single personality, though for most 
purposes of internal administration each state retained its own 
independence. In consequence of the World War and the treat- 
ies of peace which terminated it the union between Austria and 
Hungary came to an end in 1919-1920. 

The terms of the agreement by which Norway and Sweden 
were joined were embodied in a treaty of August 6, 1815. 
According to the agreement Norway recognized the king of 


** Oppenheim and Jellinek assert that the member states of a real union can- 
not make war upon one another. But this depends upon the articles of agreement 

which the union is formed. It is more within the truth to say that they cannot 
Make war separately against a foreign state or be separate objects of war waged 
y a forei ower. : 

a Kollesbure (“Der monarchische Bundesstaat Osterreich-Ungarn,” (1880) 
considered the Austro-Hungarian union to be a federal state ; Bidermann (“Die 
rechtliche Natur der ésterreichischen-ungarischen Monarchie,” 1877) characterized 
it as a personal union. Hungarian publicists generally considered the relation 
little more than personal. Compare an article by Count Albert Apponyi in the 
North American Review, for May, 1905; also the authorities cited by Fauchille, 
Op. cit, p. 236, note 2. But Austrian jurists and those of other countries regarded 


it as a real union. 
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Sweden as its sovereign and representative in international rela- 
tions, though the constitution of Norway expressly declared that 
Norway should remain a “free, independent, and indivisible 
empire.” The treaty of union regulated the procedure to be 
followed in both kingdoms for the election of the successor of 
their common sovereign. The two states. maintained a common 
diplomatic and consular service, though, unlike the Austro- 
Hungarian arrangement, their foreign relations were not con- 
ducted through the agency of a common Norwegian-Swedish 
ministry, but through the Swedish foreign minister, who manag- 
ed the external affairs of both states.122 The two states had dif- 
ferent commercial and naval flags and distinct systems of internal 
administration ; and each had its own army under the command 
and direction of the joint king. Unlike the Austro-Hungarian 
union, there was nothing in the nature of a common legislative 
assembly; nor were there any joint ministries of state, Matters 
of common interest, which could not be regulated by the joint 
king, were dealt with by the concurrent action of the parliaments 
of the two kingdoms. The joint arrangements were indeed so 
few and unimportant that some writers have treated the relation 
as simply that of a personal union, though this 
since the perpetuity of the union did not 
nasty or law of succession. The 
Norway and its desire for a real joi 
and a separate consular system led to the disruption of the union 
in 1905 by the succession of Norway and the conclusion between 
the two states of a treaty of permanent Separation. There is 
therefore no example of a real union in existence to-day unless 
that between Denmark and Iceland is so regarded. Real unions 
represent a transitory form of relationship ; usually they either 
become a federal or unitary state or what is more likely, they 
disappear through dissolution. 


is incorrect, 
depend upon any dy- 
increasing dissatisfaction of 
nt ministry of foreign affairs 


*While the two states had a common foreign policy, each retained its 
separateness and individuality in the family of nations and each sometimes con- 
cluded separate though identical treaties with foreign states. Thus the United 
States had identical extradition conyenions, bearing different dates, with each 
state, though they were entered into with the king of Sweden and Norway. The 
obligation to deliver up fugitives from justice in each case rested, not on the 
common government, but upon the particular goyernment concerned. “Treaties 
of the United States now in Force,” 1899, pp. 486-471 and 621-625: Moore, 


“Digest,” sec. 9. On the legal nature of the union between Norway and Sweden 
see Jellinek, “Staatenverbindungen,” pp. 223-234, 
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III. CONFEDERATIONS 

Character of a Confederation.—Definitions of confederations, 
like those of states, are multifarious and no useful purpose would 
be served by quoting them. Most authors agree that a confedera- 
tion is a union or association of states formed for the purpose of 
promoting or achieving certain specific objects, especially the 
maintenance of their common external security. The individual 
states, unlike those which unite to form a federal union or a 
unitary state, retain intact their own sovereignty and also their 
own governmental autonomy in so far as the latter is not ex- 
ipressly surrendered and delegated to the confederate organs 
established by the act of union. A confederation differs from 
a mere alliance in the possession of some sort of fixed central 
organ or organs through which the wills of the member states 
may be expressed, in the greater variety of the objects which it 
is designed to achieve, and in the element of intentional perpe- 
tuity.13 It differs from a personal union in that the bond which 
unites the members is something more than the possession of a 
common titular sovereign. It results not from the accidental 
Operation of laws of succession but from formal agreement or 
compact embodied in an international convention or “ articles ” 
of confederation. It is therefore a purely contractual creation 
resting upon international agreement rather than upon consti- 
tutional law and is more political than juridical.14 Nor is it 
terminated in the same way that personal unions are, but usually 
comes to an end through secession and dissolution or through 
the establishment in its place of a federal union or a unitary 
State. It differs from a unitary state in that its component mem- 
bers are not mere administrative circumscriptions, but real states 
in full possession, as stated above, of their sovereignty and in- 
dependence. Unlike a federal union, a confederation does not 
Possess a single sovereignty, but there is a plurality of sovereign- 
ties, as many in fact as there are states composing it. Ordinarily 
each member state remains an international person ; it may 


maintained that a confederation differs in no essential 
“Elements of International Law” (Lawrence’s ed.), 
ot be precisely distinguished by general 
types of both, some of which bear 
“Province of Jurisprudence Deter- 


| Wheaton, however, 
Particular from an alliance. 
P. 75. But as Austin remarked, they cann 
or abstract statements, since there are various 
ae resemblances the one to the other. 
ined” (ed. 1861), pp. 223-224. y 
* Compare Pai op. cit, vol. I, p- 242; Carré de Malberg, “Théorie 
générale de Tétat,” p. 92; Kunz, op. cit., pp- 435 ff. 
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therefore enter into treaty relations with foreign states and even 
engage in war with them without involving their associates. If 
war breaks out between two or more of them it is international 
war and not civil war. Nevertheless, the pact of union in a parti- 
cular case may confer the rights of legation, of war, and of peace 
upon the organs of the Confederation. What, therefore, is said 
of the relations generally existing between a confederation and 
its members may not be true of every confederation, It all 
depends upon the terms of the pact in each particular case. 
Finally, a Confederation differs from a real union in its purposes 
and in its nature. It is formed mainly for defense and it is lacking 
in the common organs which are characteristic of a real union. 


Confederations have no citizens or subjects to whom their 
commands can be directly addressed, or from whom obligations 
or duties may be required. Being composed of sovereign states, 
their governmental organizations rarely operate directly upon 
individuals, but reach them only through the medium of the 
Separate state organizations.!5 The will of the confederation is 
but the sum total of the wills of the component states,16 and is 
expressed, not in statutes framed by a real legislative body, but in 
ordinances or resolutions framed by a quasi-diplomatic body, a 
diet, a conference, or a congress consisting of plenipotentiaries or 
delegates representing the government of the several states com- 
posing the confederation.17 These delegates usually vote by states 
and according to the instructions of the government which they 


s > y 
trepresent.18 Their resolutions have no binding effect upon 


* Jellinek recognized two types of confederation : first, that in which the acts 
of the confederate government do not have an immediate binding effect upon the 
individuals composing the several states; and second, that in which the diet of 
the confederation is not merely a congress of plenipotentiaries, but a real legisla- 
tive body, whose acts operate directly and immediately upon individuals rather 
than upon the states composing the confederation. The latter form approaches 
clesely the so-called federal state. The only example which Jellinek gave of the 
second type was the Confederacy of the Southern States of North America, 1861- 
1865. “Staatenverbindungen,” pp. 189-195. But an examination of the constitu- 
tion of the Southern Confederacy will show that it was a confederation only in 
name, and differed in no essential particulars from other states haying the federal 
system of government. 

“Cf. Rivier, op. cit, vol. I, p. 102; Pradier-Fodéré, op, cit, vol. I, p. 207. 

"Jellinek, “Staatenverbindungen,” p. 176. 

"Cf. Brie, “Theorie der Staatenverbindungen,” p. 91, 
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individuals as such, but are addressed, as already said, to the 
organs of the confederated states, and are usually inoperative until 
adopted by their governments and given the force of law within 
their jurisdictions. The congress or diet of a confederation has 
no power to enforce its resolutions except by “ federal execution,” 
that is, by the use of force against a recalcitrant member.” Most 
of the confederations in the past haye in fact had no executive or 
judicial machinery, and have therefore been compelled to rely 
upon the willingness of the member states to enforce their com- 
mands. It follows from the nature of a Confederation that its 
component members are free to withdraw at will and thus dissolve 
the confederation, and the confederate authorities have no consti- 
tutional power to restrain a disaffected member and compel it 
to remain in the confederation against its will. 


A Confederation is Not a State.—Regarding the juridical nature 
of a confederation the authorities differ. One group, which 
includes Borel, Carré de Malberg, Fauchille, Jellinek, Laband, 
Von Mohl, and Oppenheim, deny that it is itself a state, or a 
“moral person,” as the French say. It is on the contrary merely 
a vinculum juris between sovereign states, a simple association, 
having no juridical personality of its own and no rights or com- 
petence except such as exist in virtue of express delegation by 
the confederated states. Another group of writers, which includes 
LeFur, DeLouter, and Schulze, while admitting that it is not a 
state, maintain that it possesses, nevertheless, an international 
personality as do also the component states.19 The fact is that 
no known confederation ever possessed the character of a true 
state, but there is no reason why it cannot possess at least a limited 
international personality. Whether it does or not depends upon 
the terms of the particular pact upon which it rests. 


Examples of Confederations.—History abounds in examples of 
f neighboring states to associate 


confederations, for the tendency oO 

themselves together for purposes of defense and for the furthering 
of their common interests has proved to be almost. as strong as the 
social impulse among individuals. Among the ancient Greeks, 
confederations were numerous, the more important being ‘the 


242, Willoughby agrees that a confederation is, 
o opinion as to whether it possesses an 
Concepts of Public Law,” p, 192. 


_ ” Fauchille, op. cit., vol. I, p. 
Strictly speaking, no state, but he expresses n 
International personality or not. “Fundamental 
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Beeotian, Delian, Lycian, Achzan, and Ætolian leagues. In some 
cases the component members were federated together much more 
closely than in others. The constitution of the Achzan League, 
for instance, provided for a common executive magistracy, a legis- 
lative body, and even a rudimentary judiciary.2° Its organization 
was, in fact, so highly developed that it is considered by some 
writers to have been essentially a federal union rather than a 
confederation.?t Leagues and confederations among the early 
` Italian cities were not uncommon, though they never attained the 
perfection and degree of importance of those of Greece. During 
the medieval period several important federations were formed, 
among which may be mentioned the Rhenish Confederation 
(1254-1350), which eventually embraced some seventy members. 
Then came the Hanseatic League (1367-1669), which was origi- 
nally organized for the promotion and protection of trade, but 
which gradually developed into a great political power that waged 
war and negotiated treaties, and eventually came to exercise an 
important influence on the international affairs of Europe. It 
had a sort of central legislative organ and crude judicial machi- 
nery for the adjudication of disputes among the members.22 The 
Holy Roman Empire (1526-1806), the most extensive federation 
formed before the nineteenth century, eventually embraced 
several hundred states of varying types and importance—free cities, 
ecclesiastical territories, and hereditary monarchies, It maintain- 
ed a common Diet (Reichstag) and several imperial courts.23 
Other examples were: the Swiss confederatiéns of 1291-1798 and 
1803-1848, which grew out of the union of three small cantons, but 
which in the course of time came to embrace all of them ;24 and 
the United Netherlands, 1576-1746, composed of the Dutch pro- 
vinces. The two best-known modern examples of confederations 
were the United States of America from 1781 to 1789 and the 
German Confederation, 1815-1867. The former turned out to be 
little more than what the articles of union described it to be, 


“Hart, “Introduction to Federal Government,” p, 32, 

“By Freeman, for example, in his “History of Federal Government” (1863). 
For other historical accounts of early federations see A, B. Hart, op. cit, and 
LeFur und Posener, “Bundesstaat und Staatenbund,” secs, 4-14, 

“2 Hart, op. cit., pp. 40-41. 

* Bryce, “Holy Roman Empire,” especially pp. 340-365 ; Schulze, “Deutsches 
Staatsrecht,” secs, 26-34. 

% Calvo, “Droit international,” vol. I, sec. 55. 
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namely, a “firm league of friendship” among the states composing 
it. It was expressly declared in the articles of agreement that 
each member of the confederation retained its sovereignty, free- 
dom, and independence and every power, jurisdiction, and right 
not expressly delegated to the confederation.*® Its avowed object 
was to provide common protection against attack upon any or all 
of the states.2° The collective will of the confederation was 
ascertained and expressed through a congress of delegates consti- 
tuted without any reference to the populations of the component 
states. No common administrative or judicial organs were created, 
the enforcement of the resolutions of the congress being left to the 
individual states. The powers conferred upon the general congress 
were so meagre and the means of enforcing its will so inadequate 
that it perished, to use the language of De Tocqueville, through 
the excessive weakness of its government.’ 

The German Bund, 1815-1867.-The German Confederation 
embraced at first thirty-eight states of varying rank and importance 
—kingdoms, grand duchies, principalities, and free cities. It was 
declared to be a “perpetual league” for the purpose of preserving 
“the external and internal security of Germany and the indepen- 
dence and inviolability of the confederate states.” The collective 
will of the members was expressed through a Diet of plenipoten- 
tiaries which sat at Frankfort under the presidency of Austria. 
They were appointed by the governments of the states which they 
represented, and voted according to instructions. The Diet had 
the power to send and receive ambassadors, to declare war and 
conclude peace in the name of the confederation, and, under 
certain conditions, to intervene in the affairs of the individual 
States. Each state, however, retained the right of legation and 
could enter into foreign alliances, provided they were not directed 
against the security of the confederation or of any one of the 
component states. In case war was declared by the confederation, 
no state could conclude peace without the consent of the confede- 
ration. No member of the confederation could make war against 
another member, and in case of differences between them the 
disputes were to be submitted to the decision of the Diet. There 
Was an imperial court which had a limited jurisdiction, but there 


a Articles of Confederation, Art. I. 


bid. 
T, » (English translation by Reeves), vol. I, p. 168. 


27 ec E 
Democracy in America’ 
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was no common administrative machinery, the enforcement of the 
resolutions of the Diet being left mainly to the individual states. 


The Central American Federation, 1907-1918.—A recent 
example of a confederation was that formed in 1907 by the five 
Central American states of Guatemala, Costa Rica, Honduras, 
Nicaragua, and Salvador. It differed from all previous confedera- 
tions in respect to the objects which it was created to accomplish and 
in the instrumentalities through which they were to be achieved. It 
was based upon seven international conventions concluded at 
Washington in November, 1907. The most important of these 
provided for the establishment at Cartago of a Central American 
Court of Justice, an agreement to submit to this court for a period 
of ten years all disputes of whatever character arising between two 
or more of the member states, which could not be settled by 
diplomacy, an agreement to establish an international Central 
American Bureau, and provision for annual conferences for a 
period of at least five years. Unfortunately the confederation came 
to an end in 1918 at the expiration of the ten-year period for 
which it was created, this in consequence of a decision of the court 
holding that Nicaragua had violated the rights of the other Central 
American states by a treaty which she had entered into with the 
United States in 1914. Nicaragua refused to abide by the decision 
and the United States, silently at least, supported Nicaragua in 
her refusal.2s i 

There remains to-day no example of a confederation in the 
sense in which the term has been defined above. Experience has 
demonstrated the inherent weakness of this type of union; it re- 
presents a transitory stage of political development: and those 
which have existed in the past have all disappeared through the 
consolidation of their member states either into’ federal unions or 
unitary states.29 


*See Munro, “The Five Republics of Central America,” pp, 218 f; Hicks, 
“The New World Order,” pp. 87 ff. and 171 fi.; Buell, “International Relations,” 
pp. 232 ff. and 581 ff.; and Rey, “L'Union Centre-Américaine,” Rev. de droit int. 
Pub., vol. XVIII, pp. 69 ff. e TA 

” There has recently been considerable discussion in favor of the union of the 
Scandinavian states, Denmark, Norway, Sweden, including also Finland and Ice- 
land, into a confederation or federal union, and various proposals for that purpose 
have heen made. The union between Great Britain and her self-governing domin- 
ions (Canada, Newfoundlad, Australia, South Africa, New Zealand, and the Irish 
Free State) has been mentioned as a type of telationship which approximates in 
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Examples of Federal Unions.—Where several states unite 
themselves together under a common sovereignty and establish a 
common central government for the administration of certain 
affairs of general concern, or where a number of provinces or 
dependencies are by a unilateral act of their common superior 
transformed into largely autonomous self-governing communities, 
we have a federal union, or as is often said, a federal state.8° ‘The 
English historian Freeman, writing in 1863, said that the four 
most famous federal commonwealths of history were the Achzan 
League in the latter days of ancient Greece, the Confederation of 
Swiss cantons from 1291 to the present, the United Provinces 
of the Netherlands, 1579-1795; and the United States of America, 
1789-1863, which Freeman predicted was at that time nearing its 
end. The first and last mentioned, he said, represented the “most 
perfect development of the federal principle which the world 


some measure that of a Confederation, and Mr. Lloyd George has been quoted as 
saying in 1920 when he was prime minister that the British Empire was “a free, 
equal, and loyal association of the nations of the British Commonwealth, under 
the sceptre of a common sovereign.” Fauchille, op. cit., p. 255. At the imperial 
Conference at London in 1926 the participating governments agreed that the 
Dominions and Great Britain “are autonomous communities within the British 
Empire, equal in status, in no way subordinate to one another in any aspect. of 
the'r domestic or external affairs, though united by common allegiance to the 
Crown and freely associated as members of the British Commonwealth of Nations.” 
The parties to this agreement were Great Britain, Canada, Australia, New 
Zealand, the Trish Free State, India, and Newfoundland. Clearly, however, 
this is not a confederation in the sense in which the term has been employed above. 
The federation of the Russian Soviet republics is likewise regarded as a 
species of Confederation. Fauchille, op. cit, p. 253. r 
%The literature dealing with the so-called federal state is very extensive, 
The following treaties contain the fullest and most satisfactory discussion : LeFur 
und Posener, “Bundesstaat und staatenbund,” specially Pp. 186-317 ; LeFur 
L'état fédéral et conféde'ration d’e'tat” (1897) ; Brie, “Theorie der Staatenver- 
bindungen,” pp. 95 ff.; also “Der Bundesstaat” ; Carré de, Malberg, Théorio 
générale de létat” (1920), vol. I, pp. 95 ff. ; Fauchille, “Droit international 
public?” (1922), vol. I, pt. I, pp. 245 #f.; Jellinek, Staatenverbindungen, pp. 253- 
4; also his “Recht des mod. Staates,” ch. 21, sec. 5; Borel, Stude sur la 
souveraineté et létat fédératif” ; Westerkamp, “Staatenbund und Bundesstaat” ; 


d ; 
Freeman, “History of Federal Government” ; Hart, “Introduction to Federal 
Overnment” ; Dicey, “Law of the 


Constitution,” ch. 4; Willoughby, “Nature 
of the State,” ch. 10 ; also his “Fundamental Concepts of Public Law,” pp, 188 f. ; 
UNZ, “Die Staaten Verbindungen’ (1929), ch. 16, and Durand, “Les etats 
fédéraux” (1930). 
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has ever seen,” though there were several ancient confederations 
“whose constitutions must have realized the federal idea almost as 
perfectly as the more famous league of Achæa.”31 

Since the publication of Freeman's “History of Federal 
Government” a goodly number of federal unions have been 
established in various parts of the world. The Most important 
of these are: the Dominion of Canada (1867) 3 Germany (1871), 
considerably modified in 1919; the reorganized Swiss republic 
(1874); Brazil (1891) ; the Commonwealth of Australia (1900) ;82 
and the Republic of Austria (1920) .33 


Nature of the Federal Union.—The historian Freeman, who 
employed the terms “federal government” and “federal state” 
without discrimination, said, “The name federal government may 
be applied to any union of component members where the degree 
of union between the members Surpasses that of mere alliance, 
however intimate, and where the degree of independence possessed 
by each member surpasses anything which can fairly come under 
the head of mere municipal freedom.”34 Again, he observed 
that a “federal commonwealth in its perfect form. is one which 
forms a single state in its relations to other nations, but which 
consists of many states with regard to its internal government,’’35 
It represents a combination of both unitary and federal principles. 


= “History of Federal Government,” p. 7. 

*Fauchille (op. cit, vol. I, p- 256) denies that the Dominion of Canada and 
the Commonwealth of Australia can be properly regarded as “federal states” 
because they do not have complete control of their foreign relations, Neverthe- 
less, since they are virtually independent, there would Seem to be no practical 
reason why they should not be considered as states and they certainly do have a 
federal system of government. The fact that they do not yet have absolutely 
complete control of their foreign relations does not deprive them of their 
character as federal unions. 

“The Mexican federal system was established in 1857 


>» and that of Argentina 
in 1860. The states of Bolivia, Ecuador, Colombia, Chile, eean 


and Peru stil] remain, 


History of Federal Government,” p. 91. Compare the definition of 
Jellinek, “Staatenverbindungen,” p. 278; and “Recht des mod, Staates” (French 
translation, vol. IT, p. 540), where a “federal state” is defined as “a sovereign 
state formed out of several states, the power of the former being derived from 
the states which compose it, and which latter are bound together in such manner 
as to form a political entity ; it is an association of States which... .has as a 
result the institution of a sovereign power superior to the associated states but in 
which, however, the latter participate” ; also the definition of LeFur and Posener 
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It is unitary in so far as the central government possesses and 
exercises exclusively throughout the national territory certain 
powers of its own; it is federal in so far as there is a division of 
power between the central government and the governments of 
the various states or other territorial circumscriptions which form 
the union. It may be added that there has been a steady ten- 
dency in recent years in all federal unions toward the unitary 
principle, that is, they have tended to become, through the pro- 
cess of centralization, more and more unitary in character and 
less and less federal.3¢ 

Ordinarily the distinguishing marks of a federal union are: 
first, the existence of a number of political communities (states, 
cantons, provinces, territories) possessing of right to their own 
constitutions and forms of government, and being supreme 
within a certain more or less extensive sphere; and, second, a 
common constitution and government, for the direct administra- 
tion of certain general concerns. Unlike a confederation, a 
federal union is not a mere league of independent states associated 
together for purposes mainly of common defense, but it is a union 
resulting from the merger of a number of political communities 
for the regulation of various matters common to all the com- 
ponent members. It is a sort of composite state, not a band of 
States connected together by international agreement. The act 
by which a federal union is established is not a mere compact, 
but a constitution. It is sometimes said that it rests upon inter- 
national contract or treaty among the several states forming it.57 
Other writers like LeFur, Jellinek, and Haenel maintain that 
there are two phases or stages in the formation of a federal union ; 
an international stage and a constitutional stage.58S According to 
them the definitive formation of the union (the constitutional 
act) is preceded by a treaty of union (the international act). This, 
however, may or may not be the actual procedure. It was true 
of the foundation of the North German federal union of 1867, 


(vp. cit. p. : “In Bundesstaaten haben die Einzelstaaten einen verfassung- 
Smissig eae Anteil an der Bildung des höchsten Willens des States. Im 
Bundesstaat ruht die Souveränität nicht bei einem Gliederstaate, sondern bei der 
entralgewalt, welche von den Gliederstaaten verschieden ist. 

“Compare Carré de Malberg, op. cit, vol. I, pp. 119-121, i 5 

"See, for example, Oppenheim, op. cit., vol. I, p. 157, and Meyer, “Lehrbuch 
des deutschen Staatsrechts” (6th ed.), pp. 175-176. 

5 Carré de Malberg, op. cit., vol. I, p. 136. 
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for it began by a treaty of August 6, 1866, by which the North 
German states bound themselves to establish a federal union, 
and which was followed by the adoption of a constitution of the 
union. But this was not the procedure followed by the states 
which formed the federal union of the United States. The for- 
mulation of the constitution was never in fact preceded by a 
treaty of union. Nor was this procedure followed in the establish- 
ment of the federal union of Brazil. Originally a unitary state, 
it was decomposed into a federal union by a unilateral act of 
constitutional decentralization. In neither case, therefore, did 
the process assume an international character. 

In its external relations a federal union resembles a “real 
union,” while internally it bears some resemblance to a confedera- 
tion. On its international side, observes Hall, it is marked by a 
central government to which the conduct of all external relations 
is confided and by the absence of any right on the part of the 
States to separate themselves from it.39 It differs from a con- 
federation in the character and degree of the relationship 
subsisting between the members composing the union and in the 
possession by the former of a central organization endowed not 
only with practically exclusive powers in relation to foreign affairs, 
but also with important powers of government as regards internal 
affairs of common concern. In a federal union the component 
parts are subject to a common sovereign, and collectively they 
form a single united state. In a confederation the parts have no 
common sovereign, and they do not constitute a single political 
society, but each jis itself a sovereignty. In the federal system 
there is but one real state, one central government, and a number 
of local governments ; in short, the state is coextensive in organiza- 
tion with the organization of the central government. In a con- 
federation, on the contrary, there are as many states as there are 
component members. 


Types of Federal Unions.—Some writers, like Freeman, De 
Tocqueville, John Stuart Mill, Wheaton, and the authors of “The 
Federalist,” distinguished between perfect and imperfect federal 
unions. The difference is one mainly of degree. The former is 


» “International Law,” 3d ed., p. 26. See also Jellinek, who remarked that 
the lack of power on the part of the component members of a federal state to 
secede therefrom follows from the juristic nature of the union. “Staatenver- 
hindungen,” p. 298. 
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one which contains no elements of confederatism. It is one in 
which the central government is fully supreme in all external 
affairs and in certain specified internal affairs of general concern ; 
which acts directly and immediately upon all individuals within the 
federation ; and which possesses the power and means of enforcing 
its declared will. This is what the German writer Brie calls the 
“ideal federal state.”49 An imperfect federal union is one in 
which remnants of confederatism survive, one, in short, which is 
organized more like a confederation than a unitary state. The 
component states possess a limited power in the management of 
foreign affairs; the acts of the central government are enforced 
by the individual state governments and “its powers consist simply 
in issuing requisitions to the state governments when, within the 
proper limits of the federal authority, it is the duty of these 
governments to carry it out.”41 The German Empire of 1871- 
1919 was an example of what has been called an imperfect federal 
union. The states composing the Empire retained a limited 
right of legation and of military administration, which the execu- 
tion of the laws of the Empire devolved largely upon the separate 
State governments. Certain of the states, moreover, were 
accorded important special privileges of which they could not be 
deprived without their own consent. These and other features 
gave it a confederate character in a more marked degree than was 
found in any other existing federal system. By the constitution 
of 1919 the German federal union was reorganized and trans- 
formed to such an extent that it is now doubtful whether it may 
properly be regarded as a federal union at all. Not only were 
the members of the union (the Reich, as it is officially styled) 
deprived of the name of states (Staaten)—they are now called 
Linder, the literal English translation of which is “lands’’—but 
their competence or sphere of action was greatly restricted ; they 
are no longer free to determine their own forms of constitution 
and government; extensive powers which formerly belonged to 
them were handed over to the central government of the Reich, 
and as to many powers left to them the central government may 
lay down general legislative norms or principles which must be 
followed ; they are no longer free to regulate their own suffrage ; 


$. “Der Bundesstaat,” p. 140. ie 1 
Freedom, “History of Federal Government,” P- 1l. 
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and the distribution of the powers of government between the 
Reich and its territorial subdivisions may be altered at the will 
of the central government. There is, therefore, no constitutional 
guarantee of their autonomy such as is usually considered to be 
an essential characteristic of a federal union. As under the old 
constitution, the central government depends in large measure 
upon the local governments for the execution of its powers, but 
the latter are, when charged with this duty, subject to the super- 
vision and control of the central government. In reality, there- 
fore, the present German union more nearly approximates the 
character of a unitary state than that of a federal union when 
judged by the American standard. From the status of a federal 
union of a highly confederate character it has passed very nearly 
to the opposite extreme, that of a centralized unitary state.42 The 
new federal republic of Austria is a close imitation of the 
German form, in which the unitary element is very prominent. 
Neither has the true federal system of organization. The republic 
of the United States possesses, like the old German Empire, 
though to a less extent, some of the characteristics of a confedera- 
tion. This was first pointed out by Madison, who showed that 
the constitution in its method of adoption, ratification, and 
amendment, as well as in the organization of the Senate, was 
confederate in principle, while as regards the sources of the 
powers of the government, the organization of the army, and the 
execution of the laws it was federal in character.43 

In its normal form the government of a federal union, as 
has been said, acts directly upon individuals rather than upon the 
component state organizations; its will is not therefore exerted 
through the medium of the local governments. Unlike the 
confederation, there is a general as well as a local citizenship. 
If war breaks out among the component states, it is civil war, 
not international war. The component parts of a federal union 
may themselves be monarchies, or republics, or both; or they 


“German commentators are fairly equally divided in opinion as to whether 
the present Reich is a real federal union or a unitary state. See Brunet, “The 
New German Constitution” (English translation by J, Gollomb, 1922}, p. 79, 
and Oppenbeimer, “The Constitution of the German Republic” (1923), pp. 34 f. 

“The Federalist, No. 39, where Madison distinguished between what he 
called the “federal” and “national” elements in the origin, structure, and 
operation of the government of the United States. See also Woodburn, “The 
American Republic.” pp. 65-70 ; Brie, ‘Der Bundesstaat,” pp. 105 ff. ; and Jellinek, 
“Staatenverbindungen,” p. 300. 
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may be mere provinces, cantons, territories, or colonial depen- 
dencies. Thus, the old German federal empire was composed 
of kingdoms, grand duchies, duchies, principalities, and free cities, 
but under the present constitution all members of the union 
must be republics. Switzerland is a federation of cantons, some 
of which have governments organized on the representative 
principle, while others are pure democracies. The federal union 
of the United States is composed partly of republics called 
“states,” and partly of dependencies called “territories.” All the 
component states are on a footing of equality, none of them 
€njoing special privileges such as existed in the former German 
Empire. In Canada the component parts are simply provinces 
with more autonomy than belongs to provinces of unitary states. 
In Australia and the Latin American federal unions they are 
Officially described as “states” (Spanish, estados) . 


Are Members of Federal Unions States ?—The communities of 
which federal unions are composed are not states in the strict 
Sense of the term, though in most federal systems they are officially 
In most cases these communities were 


designated as such. 
and when they 


Originally sovereign and independent states, 
became federated they naturally retained the name, a good deal 
of the dignity, and even some of the powers of sovereign states. 
But in reality, by the act of federation they lost their sovereignty 
and with it that quality which most distinguished them as states. 
By merging their separate existences into a new and larger per- 
Sonality they became in strict law mere territorial circumscriptions 
of the new state thus formed, yet withal retaining a degree of 
local autonomy and of political importance which is not enjoyed 
by the administrative subdivisions of a unitary state. Unlike the 
latter they have, as of right, their own constitutions, their own 
Political arrangements, and the right to participate in the collec- 
tive will. Their status is neither that of a state in a confederation 
nor that of a province or department in a unitary state.‘ 


Si Compare LeFur, op. cit, pp. 600 ff., 652 ff., and 680 ff. LeFur denies 
that the members of federal unions are real states, Yet he points out that they 
are not on the same level with the provinces, departments, or communes of a 
Unitary state, He criticizes the view of Borel (op. cit.) that there is no juridical 
ifference between them and the administrative districts of a unitary state. See 

130 ff., and the opinions there cited, 


also Carré de Malber, it, vol. T 
g, op. cit, vol. I, pp. 13 ‘ 
nd Duguit, op. cit, p. 127, where LeFur’s view is approved. 
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Unfortunately there is no term by which this status can be appro- 
priately designated.*® 

While the view here expressed is that the component parts of 
a federal union are not in reality states, many writers, particularly 
among the Germans, hold the contrary opinion. They maintain, 
as stated in an earlier chapter (p. 182), that since the members 
of a federal union possess all the attributes and characteristics of 
real states except that of full sovereignty, they may properly be 
treated as states, rather than as mere administrative circumscrip- 
tions. Among the German writers who take this view are 
Laband, Jellinek, Brie, Rosin, and Seydel. Laband, in explain- 
ing the juridical nature of the former German federal empire, 
attributed to the component members the character of real states, 
while at the same time denying to them the possession of 
sovereignty.*® His doctrine was based on the view that the 
essential characteristic of a state is not sovereignty, but rather the 
power to command and enforce obedience, and since the indivi- 
dual members of a federal union possess such power, they may 
be rightfully designated as states. But it may well be observed 
that if the power to lay down commands and compel obedience 
be a correct juristic test of the state character, it is difficult to. 
avoid the conclusion that a province or a municipality has an 
equal claim to be considered a state. The possession of mere 
local autonomy or independence of action in certain matters— 
mere power in a local organization to express a will and enforce 
its commands—is not a mark of statehood. If a non-sovereign 
community may be rightfully treated as a state, the distinction 
between states and mere administrative districts disappears or 
becomes very indistinct. If, however, by the power to command 
and compel obedience is meant only original, underived, and 
independent power, then that is undoubtedly sovereignty—a 
power which the component parts of federal unions certainly do 
not possess.4? The individual members of a federal union have 


“Burgess in his “political Science and Constitutional Law” suggested and 
himself employed the term “commonwealth” but it has not found favor with 
political writers and jurists. It is employed in the contrary sense to designate 
the Australian federal union and recently it has come into popular use as a 
descriptive term for the British Empire (the British “Commonwealth of Nations”). 

“““Staat-recht des deutchen Reiches,” vol. I, pp. 75 ff.; see also Jellinek, 
“Lehre yon den Staatenverbindungen,” pp. 298, 307. 

“Compare Burgess in the Political Science Quarterly, vol. III, p. 128 ; Duguit,. 
“Droit constitutionnel,” vol. I, pp. 126 ff., Carré de Malberg, op. cit, vol, I, 
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no power to determine their status in the union of which they 
are a part, or to alter relations with one another or with the 
union, or to determine the extent of their own jurisdiction or 
sphere of action. That power in the last analysis lies outside 
their jurisdiction, and wherever it resides, there is the state. In 
international relations they are non-entities; in internal affairs 
they are, legally speaking, nothing but widely autonomous, largely 
self-governing territorial units. Juristically speaking, the 
difference between them and other political entities or adminis- 
trative districts is largely one of degree. In many American 
states, cities and sometimes countries are guaranteed by the con- 
stitution a large degree of local autonomy and self-government 
and these therefore, according to the German doctrine, might 
equally claim to be regarded as states. Whatever the historical 
process by which federal unions are created, whether, as Lincoln 
asserted of the American federal republic, they are older than the 
component parts or the reverse, the parts are the creations of the 
will of the people as a whole, and they continue to exist subject 
to that will. If they existed prior to the establishment of the 
union, they were re-created by the act through which it came 
into existence and were reinvested by it with the powers which 
they subsequently possessed.48 

Many writers have attempted to explain the relation between 
a federal union and its parts by attributing a portion of 
sovereignty to each. This theory assumes that sovereignty is 
capable of being divided and distributed at will. According to 
this view the state formed by the union of the parts is sovereign 


pp. 125 ff, and Willoughby, “The Fundamental Concepts of Public Law,” 

pp. 254 ff. 7 i 
an, “Compare LeFur, “L'état fédéral,” p. 680; Duguit, op. cit., p. 127; Borel, 
‘Etude sur la souveraineté,” p. 103, The late Woodrow Wilson, while admitting 
that the members of federal unions have lost their power of, self-determination 
with respect to their law as a whole, and that their sphere is limited by the 
Powers of the state superordinated to them, asserted, nevertheless, that they are 
States because “their powers are original and inherent, not derivative ; because 
their political rights are not also legal duties : and because they can apply to 
eir commands the full imperative sanctions of law. ‘An Old Master and 
seen above, their powers are not 


Other Essays,” pp. 93-94. But, as we hav t 
original aad EATA What would Mr. Wilson have said of the powers of 
the component members of the Canadian federation, where the powers of the 


Provinces are delegated rather than reserved, or of those of the Brazilian and 
exican federal unions, where the individual states were never sovereign but 
Were mere provinces for administrative districts of a unitary state ? 
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in respect to those matters which by the constitution are com- 
mitted to its care, while the component members are equally 
sovereign with respect to those matters intrusted to them, In 
other words, each is sovereign within its constitutional sphere. 
If, they argue, the component members are sovereign, then the 
union is merely a confederation ; if, on the contrary, they are non- 
sovereign, the state is unitary; since they are neither wholly the 
one nor the other in a federal union, they must be partly 
sovereign and partly non-sovereign. This view has been ably 
defended by such scholars as Waitz, Meyer, Schulze, Bluntschli, 
Gerber, Riittiman, Von Mohl, and Treitschke in Germany; by 
Freeman and Oppenheim in England; by De Tocqueville in 
France; by Rivier in Belgium; and by Kent, Story, Cooley, and 
others in America. It is also the view that has been uniformly 
maintained by the United States Supreme Court.t® This 
doctrine has already been considered in the chapter on 
“Sovereignty” (supra, p. 163) and the opinion was there expressed 
that sovereignty is a unit and cannot be divided and that what is 
divided in a federal union is nothing more than the powers of 
government. Sovereignty is in the federation itself, that is, in the 
state formed by the union, and what is retained by the component 
members is merely local autonomy in respect to certain matters. 
This is the view of the vast majority of jurists and political 
scientists to-day.°° 


How Federal Unions Are Created.—Federal unions have been 
created in one of two ways: first, and this has been the usual 
procedure, they have been formed by a voluntary coalescing of a 
number of sovereign and independent states; or, second, the 
federal system has been established by a process of decomposition 
or decentralization as where a centralized unitary state has been 
“federalized” by a unilateral constitutional act by which its pro- 
vinces were erected into autonomous states and the competence 
and powers of the former divided with the latter. In such a case 
the establishment of the federal system is not the result of the 
concurrent action of the component members but is due to the 

“See, for example, the decision of the court in the License Cases (5 How.), 
where the general government and those of the states were spoken of as “separate 
and distinct sovereignties, each acting separately and independently of the other 
within their respective spheres.” Compare also Lowell, “Essays on American 


Government,” chapter on “Sovereignty.” 
5 See the review in Carré de Malberg, op. cit., vol. I, pp. 137 ff. 
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initiation and action of the central government of the unitary state 
which is thus transformed into a federal union. An example of 
the latter method was furnished by the creation of a federal 
republic out of the provinces of the Empire of Brazil in 1889.5 
A somewhat similar procedure was that by which the colonial 
provinces of British North America and the Australian colonies 
were federated in 1867 and 1900 respectively. In both cases the 
federation was constructed, not out of already existing indepen- 
dent states, as was the case in the United States and Germany, but 
out of a group of colonial dependencies.** 


Essential Conditions and Elements.—Two conditions, observed 
Dicey, must be present in the formation of a federal union: first, 
there must be a body of communities (states, cantons, colonies, 
provinces) connected by locality, history, race, or the like, capable 
of bearing in the eyes of their inhabitants, an impress of common 
nationality; second, there must exist a “very peculiar sentiment” 
among the inhabitants; that is, they must desire union without 
unity, must be able to adjust the conflicting ideas of union and 
separation and to reconcile the advantages of national union with 
the disadvantages of a division of a power and diversity of legis- 
lation. There must be a wish to form for many purposes a single 
state without surrendering the individual existences of each. A 
“federal state” indeed is nothing more than a “political contri- 
vance intended to reconcile national unity and power with the 
Maintenance of state rights” through an adjustment satisfactory 
to both elements.5? The history of federal unions shows that 
they have generally been formed under the pressure of internation- 
al necessity rather than under that of internal needs.** 

_ Whatever the method of procedure by which a federal union 
is established, there must be a common organic act or constitution 
defining the relation between the union and the parts of which it 
is composed, and marking out for each its own sphere of action. 


"James, “The Constitutional System of Brazil” (1923), pp. 8 ff. The 
Mexican, Argentine, and Venezuelan federal unions were formed by a similar 


Process. 
On the methods of forming federal unions see Brie, “Theorie der Staaten- 
verbindungen,” pp. 128 ff; and Jellinek, “Staatenyerbindungen,” pp, 253-275. 
"Taw of the Constitution” (second edition), pp- 129-132. 
Compare Martens, “Traité de droit jnternational,” vol. I, p. 326. 
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This constitution must be paramount to the constitutions of the 
component members, otherwise the maintenance of the federation 
intact will be impossible. It is also essential that it should be a 
written instrument. The foundations of a federal state, to quote 
Dicey again, rest on a “complicated contract,” and the arrange- 
ments which it establishes cannot safely be left to mere under- 
standing or convention, as is possible in a unitary state. It not 
only should be written, but also should possess a certain degree of 
rigidity; that is, it should be incapable of alteration by either 
the central or local governments. 

Finally, it is almost necessary that there should be a common 
tribunal empowered to interpret the prescriptions of the federal 
constitution, to judge of the limits of the respective spheres of the 
central and local governments, and to hold in restraint the ten- 
dencies of each to encroach upon the domain assigned by the 
constitution to the other. This tribunal should have the final 
decision of all controversies among the component states them- 
selves and of all constitutional disputes between them and the 
central government, and it ought to have also the power to set 
aside the provision of any local constitution or law which is in- 
consistent with the constitution or laws of the union.55 Without 


= As is well-known, the Supreme Court of the United States has this power. 
It is a sort of arbiter or umpire between the union and the component states, 
holding each strictly within the sphere marked out for it by the federal consti- 
tution. In the old German Empire (1871-1919) the supreme court (the 
Reichsgericht) claimed and exercised the power to declare null and void state 
statutes which were in conflict with the constitution or laws of the Empire. See 
the authorities cited in my article entitled “The German Judiciary,” Pol. Sci, 
Quar., vol. XVIII, p. 259. The present constitution of Germany (Arts, 13, 19) 
confers upon the supreme judicial court the power to pronounce the nullity of 
a local law which is in contravention with the laws of the Reich and to decide 
controversies of a public nature which may arise between the Reich and its 
component members or between two or more of the latter. The central ministry 
is also authorized to veto laws of the individual states which deal with matters 
over which the Reich has jurisdiction. 

The constitution of the new Austrian federal republic (1920) confers upon 
the supreme constitutional court the power to pass judgment upon the constitu- 
tionality of the laws of the member states upon the request of the federal ministry 
(Art. 140). The supreme court of Brazil has substantially the same jurisdiction 
as that of the United States to pass upon the constitutionality not only of state 
laws and executive acts but also of federal laws (Art. 59). See James, op. cit., 
pp. 33, 106. The Swiss federal court has (jurisdiction of suits between cantons, 
between the confederation and cantons, between a canton and citizens of another 
canton, and of conflicts of competency between the confederate authorities and 
those of the cantons (Arts. 110, 113). The supreme court of Mexico has juris- 
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some such arbiter or umpire the maintenance of the federal 
system would be difficult. 


V. INTERNATIONAL ADMINISTRATIVE UNIONS 


Nature and Purposes.—Many states have associated themselves 
together to form what has been styled “public international 
unions,” or more specifically “international administrative 
unions,” for the promotion, administration, or supervision of 
certain common interests (largely non-political) which in the 
course of the development of international society have ceased to 
be local or national. Unlike the other types of union described 
above, they are formed not for the general purpose of government 
or for purposes of defense but rather for the regulation or care of 
particular interests or services, and unlike federal unions they are 
always formed by treaty or international agreement among the 
parties. They are therefore purely international and not con- 


stitutional creations. 


Examples and Types of Such Unions.—As a result of the increas- 
ing interdependence among the different states of the world and 
consequently the necessity of organized coöperation among them 
for the better advancement of their common economic and other 
interests, such unions have greatly multiplied in recent years, 50 
that actually there are more than thirty of them in existence to- 
day. The agency through which each union acts is usually an 
international office, bureau, commission, committee, conference, 


diction of controversies between the individual states, and of all questions arising 
ont of federal laws or acts which encroach upon. or restrict the Poyoroi Eny 
of the states, and of all or any of the laws or acts of the states ye invade 
the sphere of federal authority (Arts, 98, 101). The jurisdiction of the supreme 
court of Argentina is substantially the same as that of the supreme court o. B 


United States (Arts. 100, 101). 


The constitution of the Commonwealth of Australia declares that when a 


state law is inconsistent with a law of the Commonwealth, e e 
vail and the former shall, to the extent of inconsistency, 20 nage sake : 

The British North America Act of 1867, which serves as Sea Hon z 
Canada, is silent on the question, but in both Canada and ae ae poet eu 2 
local legislature which are inconsistent with the acts of par! ae, establishing 
the unions, or with dominion or commonwealth legislation, ee a pronounced 
null and void. See Munro, “The Constitution of Canada,” pp. aye , and Moore, 
“The Commonwealth of Australia,” ch. 10. The Ernel subject of judicial 
control over legislation is more fully discussed in the chapter on the Judiciary, 


infra. pianek 
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or congress established in pursuance of the treaty or convention 
creating the union, and having its seat usually at Geneva, Bern, 
Brussels, Paris, or Rome.5ë The various unions may be grouped 
into classes either on the basis of the nature of the particular in- 
terests which they were designed to promote, or on the basis of 
the form and powers of the central organs through which they 
function. Some of them deal with international communication 
and transportation, such as the Universal Postal Union, the tele- 
graphic union, the radio-telegraphic union, the European unions 
for railway freight transportation, and for the .standardization of 
railways, etc. Some are concerned with other more distinctly 
-economic and industrial interests, such as the International Metric 
Union, the unions for the protection of literary, artistic, and 
industrial property; the International Institute of Agriculture ; 
the international union for the publication of customs tariffs; the 
International Sugar Union; and the International Labour Office 
of the League of Nations. Others are concerned with Matters of 
public health, such as the International Sanitary Union and the 
International Office of Public Health. Others, still, were created 
to promote various interests relative to police, penology, the sup- 
pression of crime and vice, etc., such as the union for the regula- 
tion of the traffic in liquor in Africa, the International Opium 
Commission, the unions for the suppression of the slave trade, the 


=“ Potter, in his “Introduction to the Study of International Organization” 
(1922), p. 271, gives a list of thirty-nine such unions, commissions offices. 
bureaus, etc., which had been created down to 1915. A number have been 
established since that year, such as the International Air Commission (1919), the 
International Labour Office (1920), the International Hydrographic Bureau (1919), 
the International Association for the Promotion of Child Welfare (1924), and 
the International Bureau of Patents (1920). As to such unions generally see in 
addition to Potter’s work cited, Reinsch, “Public International Unions” (1911); 
Woolf, “International Government” (1916); Sayre, “Experiments in International 
Administration” (1919) ; Hicks, “The New World Order” (1920), ch. 18; 
Oppenheim, “International Law” (3d ed., 1920), vol. I, pp. 751 ff. ; Poinsard, 
“Etudes de droit international conyentionnel” (1914) and his “Les unions et 
ententes internationales” (2d ed. 1901); and Neumeyer, “Internationales 
Verwaltungsrecht” (3 vols, 1910). See also a valuable article by Mr. D. P. 
Myers entitled “Representation in Public International Organs,” Amer. Jour. of 
Int. Law, vol. VIII (1914), pp. 81 f. An excellent up-to-date discussion, with 
a valuable bibliography, by an eminent German jurist will be found in the 
lectures by Professor Wilhelm Kaufmann before the Academy of International 
Law in 1924, entitled, “Les unions internationales de nature économique,” 
Recueil des Cours (1924), vol. II, pp. 181 fi. 
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white slave traffic, and the circulation of obscene publications. 
Others still, were formed for the purpose of promoting common 
scientific interests, such as the International Geodetic Union, the 
Council for the Exploration of the Sea, the International Seismo- 
logical Union, the Union for Standardization of Electrical 
Units, the Pan-American Scientific Congress, etc. In addition, 
there are various other unions for the advancement of common 
interests of one kind or another, among which may be mentioned 
the Interparliamentary Union, the Pan-American Union,'" etc. 
The number of states which are members of these unions varies. 
Some vf them, like the Universal Postal Union, embrace practi- 
cally all the civilized states of the world, while others are confined 
to the states of a particular continent, such as the several European 
unions and the Pan-American Union. 


Organization.—So far as the nature and powers of their organs 
are concerned there is little uniformity. Most of them, as has 
been said, maintain a bureau, office, or commission in some 
European city, each with a permanent staff of employees ; most of 
them have a general assembly, sometimes called a conference, 
sometimes a congress, which meets periodically or upon call of the 
parties, and at which each signatory party is represented by a 
delegate or delegates. The permanent office or bureaus are largely 
clearing houses for the collection and distribution of information, 
but some have limited powers of administration. 

The conferences or congresses are mainly bodies for discussion 
and mutual exchange of opinion. They prepare regulations and 
sometimes drafts of conventions for the consideration of the mem- 


ber states. None of them have the power to make regulations or en- 


Jati EE SEs i as 
act legislation which is binding upon the signatory governments. 


name of the organ and adminis- 
f the American continent.” The 
of resolutions adopted by various 
nted by the several republics. 


* The “Pan-American Union” is really the 
trative agency of the “union of the republics © 
unicn was not created by treaty but is ths result n 
international conferences composed of delegates ap. 0; P 
As to the juridical status of the union see Penfield, “The Legal Status of the Pan- 
American Union,” Amer. Jour. of Internat. Law, vol. XX (1926), pp. 257 f. 

The International Sugar Commission comes the genres: t0 possessing legis- 
lative power. While it cannot adopt decisions which are bin ne upon the signa- 
tory governments, it is empowered to determine nane na as act weile, when 
found to exist, make it obligatory upon the me 2 states to introduce certain 
changes in their legislation relative to bounties on the exportation of sugar, Com- 


pare Reinsch, op. cit, p. 51. 
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The expense for the maintenance of the international bureaus 
and other bodies with their staffs of employees is, with some ex- 
ceptions, borne by the signatory governments on a _ basis of 
apportionment usually provided for in the convention creating 
them. 


Evaluation.—These various unions were created to meet a 
situation resulting from the increasing interdependence and unity 
of interests among the different states of the world. The results 
achieved have varied. A few have accomplished little or nothing ; 
occasionally dissatisfied members have withdrawn from them; but 
others, like the Postal Union, have performed services of inestim- 
able value to the entire world. The principal reason why the 
results have in some cases been disappointing is to be found in the 
very limited power of decision and action which was conferred 
upon their organs. Whatever the degree of success achieved, they 
represent interesting experiments in international cooperation, 
and the wealth of experience which they furnish will be of distinct 
value in the further evolution of the world in the direction of a 
more thoroughgoing, all-embracing federation of mankind. The 
founders of the League of Nations recognized the usefulness of 
the administrative unions and with a view to coordinating their 
work and of bringing them under the high patronage of the 
League, the Covenant (Art.24) provided that all existing bureaus 
should, if the parties consented, be placed under the direction of 
the League and that all bureaus and commissions established in 
the future for the advancement of common international interests 
should similarly be placed under its direction. 


VI. THE LEAGUE or NATIONS 


Members of the League.—As stated in a previous chapter 
(p. 53), the League of Nations is an association of states (including 
also India and the British self governing dominions which are not 
States in the full sense of the word). Like the international ad- 
ministrative unions, the League was created by treaty, 
from them both in organization and in purpose. 
nization which gives it certain of the characteristics of a state; it 
possesses a juridical personality of its own, it can ‘probably sue in 
the courts, it owns property, can accept legacies, has a treasury and 


but it differs 
It has an orga- 
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a budget and in the Covenant it has a sort of constitution,®9 but it 
has no territory of its own, no citizens or subjects, no army, navy, 
or police force, and it lacks the essential element which most dis- 
tinguishes the state from all other associations, namely,, sovere- 
ignty.°° Brought into existence in January, 1920, with a member- 
ship of 18 states and other political entities, it had in 1934 a 
membership of 59, and embraced all the fully independent states 
of the world with the exception of Afghanistan, Arabia, Brazil, 
Costa Rica, Egypt, and the United States. Iceland, as stated above, 
formed in 1918 a personal union with Denmark, to which the con- 
duct of its foreign relations was committed. In 1919 its govern- 
ment addressed an inquiry to the Secretariat as to the possible 
conditions under which it would be allowed to accede to the 
Covenant, but it does not appear that any action has been taken on 
the inquiry. In 1920 the petty states of Liechtenstein, Monaco, and 
San Marino applied for admission, but the Assembly, evidently 
feeling that states of such small size ought not to be attached to the 
League, postponed definitive action on their applications. The 
applications of Armenia, Azerbaijan, Georgia, and the Ukraine 
were also denied, although Armenia would doubtless have been 


Tn 1921 a Swiss court decided that it was incompetent to take jurisdiction 
of an action attempted to be brought by a Geneva furnisher against the Leagueta 
Tecover on a contract between him and the League. As to the Juridical ti, and 
cf the League see Hill, “Present Problems in Foreign poker, Fy droit FR 
especially an illuminating article by Mr. Grunebaum-Bolin in Kev. the League 
pub. et de lég. comparée, vol. XLIV (1921), pp- 67 ff, who eE R certain 
as a juridical person to the Papacy, which though not a A x leino 
attributes of a state. He suggests that for the purpose ae tS Ten a it might 
versies which are bound to arise between individuals i ae A special 
be well to follow the example of the Papacy 1 peas E 81). It may be 
judicial court of its own to hear and determine ah cra Ue e now accredit 
remarked in this connection that several members 0 ‘i ‘hare fears reason’ why 
Permanent diplomatic representatives to the Lengre di Jomatic envoys to nego- 
the League itself may not appoint at east temporary iP 


tiate wi er states. 3 3 ; “Soci 
oe Stitt the French designate a ia Rend ee ak 
Nations.” Whether the term “society” is Pre a i 
ERIN In either case a an Sette La oe (1950). 
“« i i; 
S) i 2 states or a Coopérative a 
Bee ne of the League was made anl potera PEt e a T e 
: sanne, which took t? A eer A 
Strres. he ‘feat Er Gay l te these treaties therefore carried with it admis- 
heen R anie cal g Thus China which declined to ratify the may of Versailles, 
hee ne Taen: AEA ratification of the peace treaty wit ustria. 
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admitted later had it not fallen under the dominion of Soviet 
Russia. 

In considering applications for admission to the League the 
First Assembly took into consideration such factors as the size and 
population of the state, whether its government was a recognized 
de facto or de jure government, whether it had a stable govern- 
ment with settled frontiers, whether it was fully self-governing, 
what had been its conduct in “respect to its 
obligations, etc. 

The general principle is that a state once admitted to member- 
ship in the League is on a footing of equality with all the other 
members in respect to its tights and obligations, but an exception 
was made in the case of Switzerland, which by reason of its perpe- 
tually neutralized status which it desired to retain intact, was 
exempted from the obligation to participate in any military opera- 
tions which the League might undertake and also from the 
obligation to allow the passage of troops across Swiss territory in 
case of armed execution by the League of its covenants. It is 
understood, however, that she will participate in the economic 


measures taken by the League against a Covenant-breaking 
member,®1 


international 


in the economic and financial measures of the League. While 
the request was under consideration by a sub-committee of the 
Council the Proposed reservations were withdrawn and Luxem- 
burg was finally admitted subject to all the rights and obligations 
which the Covenant creates.62 Germany, at the time of her 
application in 1926 for admission to the League, made known that 
she desired to be exempted from the possible military obligations 
of the Covenant, but the exemption was not allowed, The 

“See Metettal, “La neutralité et la Société des Nations” (1920), especially 


ch. 2, and Borel, “La neutralité de la Suisse au sein de la Société des Nations,” 
Rev. gén. de droit int. Pub., 1920, pp. 153. 

“Records of the First Assembly, vol. II, pp. 295 ff; Official Journal, 1921, 
pp. 706 f. and World Peace Foundation Pamphlet, “The First Assembly of the 
League of Nations,” yol. IV (Feb, 1921), p. 150. The whole matter of member- 
ship in the League of Nations is fully discussed by Hudson in Amer. Jour. of Int. 


Law, vol. XVIII (July, 1924), pp. 436 f. See also my “Recent Developments in 
International Law” (1925), pp. 621 f. 
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Scandinavian states desired a similar exemption in respect to the 
obligation to participate in the blockade measures of the League, 
but it was refused. Colombia desired to accede to the Covenant 
in such a way as to avoid recognition by her of the independence 
of Panama, which she had never admitted. After some discus- 
sion of the matter the Council authorized the Secretary-General 
to acknowledge the receipt of the Colombian proposal without 
expressing any opinion on the merits of the point raised. 

The question as to whether a state could be admitted subject 
to conditions not imposed on other members was raised in con- 
nection with a proposal that states having racial or linguistic 
minorities should be required to give guarantees for the protec- 
tion of such minorities such as had been given by certain states 
like Poland and Czechoslovakia by means of special treaties. 
Doubt being felt as to the legality of requiring such conditions, 
the Assembly adopted a recommendation that thereafter such 
states applying for membership should enter into the obligation 
suggested. Finland in her application stated that she was prepared 
to give such an undertaking and was admitted in pursuance of 


this understanding.®* 


Loss of Membership.—The membership of a state in the League 
may be terminated in three ways: first, by withdrawal after two 
years’ notice, provided all its international obligations and all its 
. Obligations under the Covenant have been fulfilled (Covenant, 
Art. I). Itis not clear to whom the notice shall be given or who 
is to determine whether the said obligations have been fulfilled, 
but it is presumably the Council and the Assembly.®5 Second, a 
state which signifies its dissent to a duly adopted amendment to 


ved in 1921 an amendment to the Cove- 


nant authorising the Council to exempt a particular member from aen a obsa 
tion whenever it considered that the proximity of ae member to the Covenant- 
reaking state would put it in a position of grave Cant T, “ 
_. “Most of the states which still remain outside the Teenie Baye, op peated 
with it in certain of its activities. Several of them are members e 


3 5 Court 
nationa ization ; of them are members of the Permanent 
nal Labor Organization ; some Am varion énternational confer- 


of Internatio: ice; © I rticipate 
nal Justice; some have particip: $ bot rae 
ences called by the League, and some of them have ratified international conven- 
ed and some of them register 


tions concluded under the auspices of the League ; ane 
their treaties with the Secretariat. As to this pereniabion hy non members see 
‘The Year Book of the League of Nations, 1925 or eace Foundation 


Pamphlets, vol. VIII), p. 391. 
“Tn pursuance of this pro 
January 1, 1927. In 1926 Brazi 


® Nevertheless the Assembly appro’ 


ica ceased to be a member on 


ovision Costa R : h i 
f her intention to withdraw from 
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the Covenant, automatically ceases to be a member of the League 
(Art, 26). Third, any member which has violated any covenant 
of the League may be declared by a unanimous vote of the Council 
and the Assembly, not counting the vote of the Covenant-breaking 
member, to be no longer a member (Art. 16). Thus, the right 
of secession is recognized and the door left open for the voluntary 
dissolution of the League. The right of the League to rid itself 
of Covenant-breaking members is also, properly, reserved since 
the very foundation of the League consists of a series of covenants 
and hence there can be no place in it for members who refuse tO 
perform their obligations thereunder. 


Objects and Purposes of the League.—The general purposes for 
which the League was created are: first, the promotion of inter- 
national coöperation; and, second, the achievement of inter- 
national peace and security. The means by which these ends are 
to be accomplished are: (1) by the acceptance of obligations not 
to resort to war, (2) by the prescription of open, just, and honor- 
able relations between nations, (3) by the firm establishment of 
the understandings of international law as the actual rule of 
conduct among governments, and (4) by the maintenance Of 
justice and a scrupulous respect for all treaty obligations in the 
dealings of organized peoples with one another. 


Its powers, or rather those of its organs, are numerous, but 
they may be classified in a general way as follows: first, those which 
have to do with the execution of the treaties of peace ;66 second, 
those which relate to measures for the prevention of war and the 
guaranteeing of the security of its members; third, those which 
are designed to promote fair and humane conditions of labor 
throughout the world; and fourth, those of a miscellaneous 
character, such as the registration of treaties, the collection ‘and 
dissemination of information, the supervision of territories under 
mandate, and the exercise of a sort of trusteeship over the Saar 
Basin and the free city of Danzig. 


the League and in September of the same year Spain gave similar notice. But 
Spain has since rejoined the League. Argentina withdrew her delegates from the 
Assembly in 1920, but did not formally withdraw from the Dearie In 1933 
Japan aad Germany withdrew. 

he treaty of Versailles is said to contain not less than seventy references 
to the League. Hicks, “The New World Order,” p. 51. 4 
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I. CLASSIFICATION 


The State and Government Distinguished.—From an examina- 
states we come now to consider 


tion of types of states and unions of Ome. 4 

the forms and kinds of government, always keeping in mind that the 

State and its government are, strictly speaking, separate and dis- 

tinct institutions. The state, as We have seen, is a politically 

Organized community of people independent of external control 

er nearly so, and sovereign in respect to its internal affairs, or at 
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least possessing so large an autonomy that for all practical purposes 
it may be regarded as a state. Government on the other hand, 
is the organization through which the state manifests its will, issues 
its commands, and conducts its affairs. While, as pointed out in 
a previous chapter, all states are alike in their essence, that is, in 
respect to the component elements which enter into their make-up, 
and, in general, in respect to their ends and objects, and therefore 
do not readily lend themselves to differentiation and classification, 
governments, on the other hand, vary widely in respect to the 
form of their organization, frequently in respect to their spirit 
and methods, in respect to the mode in which those who govern 
are chosen, the nature and extent of the authority with which they 
are invested, the particular objects which they seek to accomplish, 
the relations between their legislative, executive, and judicial 
organs, and various other matters. Attempts to classify them have 
usually, therefore, been more successful than attempts at the 
classification of states, for the reason that satisfactory criteria can 
be found upon which various governments can be grouped into 
one class and others in a different class in such a manner that the 
distinction between the different classes subserves both practical 
and scientific ends. 


Criteria of Classification.—As in the classification of states, the 
essential problems is to find the proper criteria. Naturally the 
political scientist, the jurist, the international lawyer, and the 
sociologist, each frequently approaching the subject from a dif- 
ferent point of view and each emphasizing different characteristics 
of governments, are not always in agreement as to what these 
criteria should be. Political scientists themselves are not in accord 
in respect to the tests which should be adopted. Many classifica- 
tions which have been proposed have not been satisfactory for 
various reasons: some of them because they were not based upon 
any consistent scientific principle; others because the criterion 
adopted leads to classifications which are of little scientific or prac- 
tical value. One difficulty, it may be observed, lies in the fact that 
in recent times a great variety of new forms of government have 
come into existence and these are constantly undergoing changes 
which differentiate them fundamentally from the old forms out of 
which they evolved. The result is that classifications made in onè 
epoch and satisfactory enough at the time soon become out of date. 
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II. MONARCHY, ARISTOCRACY, OLIGARCHY, AND DEMOCRACY 


Classification Based on the Number of Persons Who Exercise 
Sovereign Power.—Adopting the same test that is employed in clas- 
sifying states, namely, the number of persons in whom the supreme 
and final authority is vested, many writers, especially the older ones, 
have classified governments as monarchies, aristocracies, and demo- 
cracies. In its widest sense any government in which the supreme 
and final authority is in the hands of a single person is a monarchy, 
without regard to the source of his election or the nature and 
duration of his tenure. In this sense it is immaterial whether his 
office is conferred by election (by parliament or people) or is 
derived by hereditary succession, or whether he bears the title of 
emperor, king, czar, president, or dictator. It is the fact that the 
will of one man ultimately prevails in all matters of government 
Which gives it the character of monarchy. 


As pointed out in a previous chapter, however, some writers 
consider monarchy to be a form of government in which the chief 
Of state derives his office through inheritance, according to rules 
of hereditary succession which in practice vary in different states.? 
It is this characteristic which distinguishes a monarchy from a 
republic, the latter being a form of government in which the head 
of the state is elective. Jellinek, as we have seen, defined monarchy 
as a government by a single physical will and he emphasized that 
its essential characteristic is the competence of the monarchy to 
“express the highest power of the state.” If he is merely a titular 
chief, his power being actually exercised by others, the govern- 
ment is in reality a republic, whatever may be the title of the chief 
Of state, the source of his election, or the nature of his tenure, 

hus, he says, France under the constitution of 1791, although offi- 
cially characterized as a monarchy, was in reality a republic with a 


i the Netherlands under the 
W during the Commonwealth and 
stadtholdera eile of E nirekiko? Both the protector and the stadtholders 
Were elected for life, and both occupied a position in other respects similar to that 


a king, although the power of the former was HOTA SY aA CAEN GCE: 
Which represented parliament. Droit Const.” (1911), vol I 
2 A Pe) To f onarchy. “Droit É ong 4 » "YO 
P 9g 7H Js Dusuit’s, deReoablik und Monarchie” maintained that the differ. 

7 g c is that in the former the chief of state 


ence between onarchy and a republi € f 
has a subjective ight to his office, whereas in a republic he has no such right. 
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hereditary chief of state. The same might be said of the British 
monarchy. 


Kinds of Monarchy.—Considered from the standpoint of the 
source from which the monarch derives his office, monarchies may 
be classified as hereditary and elective, or they may be a combina- 
tion of both. Most monarchies of the past and all of those which 
now exist were and are hereditary in character; that is, the mon- 
arch inherits. the crown according to a fixed rule of succession ; this 
may have been determined by the constitution or an act of parlia- 
ment, or it may have been a rule of the particular dynastic house 
or family to which the monarch belonged, or it may have been 
determined partly by the one and partly by the other. The rules 
have varied in different states. As already stated, instances of so- 
called “elective” monarchies have not been lacking in the past.* 
The early Roman kings were elective and so were those of the 
ancient monarchy of Poland. The emperors of the Holy Roman 
Empire were chosen by a small college of electors, usually from 
the same family. During the Middle Ages elective monarchies 
were not uncommon, but they usually became hereditary in conse- 
quence of the practice of choosing the kings from a particular 
family. They were not always, however, chosen for life, a prac- 
tice which Jellinek considered to be contrary to the nature of 
true monarchy. In early times monarchs were originally chosen 
or in some form accepted by the people, though the hereditary 
feature was so strong that the elective principle was gradually 
pushed into the background.’ Speaking of the election of the 
early English kings Stubbs observed that “the king was in theory 
always elected and the fact of election was stated in the corona- 
tion service throughout the Middle Ages in accordance with the 
most ancient precedent.”® “But,” he adds, “it is not less true 


3“Recht des modernen Staates” (French ed., vol. II, pp. 401, 423). Compare 
also Bryce, “Modern Democracies,” vol. II, p. 535, who says: “By monarchy I 
understand the thing, not the name, i.e., not any state the head of which is called 
king or emperor, but one in which the personal will of the monarch is a cons- 
tantly effective, and in the last resort predominant, factor in government.” He 
adds that Norway, while called a monarchy, is not such in fact but is really @ 
democratic republic. ee 

4Some writers (eg. Roscher, “Politik,” p. 23) maintain that an elective 
monarchy is no true monarchy, but a special type of republic. 

Compare Woolsey. “Political Science.” vol. I, pp. 520-528. 

*“Constitutional History of England,” vol. I, p. 150. Waitz (“Deutsche 
Verfassungsgeschichte,” vol. I, p. 298) pointed out that most of the early German 
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that the succession was by constitutional practice restricted to one 
family, and that the rule of hereditary succession was never, 
except in great emergencies and in most trying times, set aside.” 
In a sense, of course, the English monarchy is still elective, since 
parliament claims and exercises the right to regulate the law of 
Succession at its pleasure.? In the case of several more recently 
created states, such as *Belgium and some of the Balkan states, 
the first monarchs were chosen by election; their successors in- 
heriting their crowns by hereditary succession. So the new king 
of Norway was elected by the Norwegian parliament in 1905, 
following a plebiscite which pronounced in his favour, but there- 
after the crown will be transmitted by hereditary succession. In 
1903, after the assassination of the king of Serbia, his successor 
Was chosen by the Serbian parliament. 


Absolute Monarchies.—Considered from the standpoint of their 
character, monarchies have usually been classified as: (a) abso- 
lute, arbitrary, or despotic, and (b) constitutional, parliamentary, 
or limited. An absolute monarchy is one in which the monarch 
is not merely the titular head of the state but is actually the 
Sovereign ; that is, his will is the law in respect to all matters upon 
Which it is proclaimed. In short, he is bound by no will except 
his own, Under such a system the state and the government, 
legally speaking, are identical, the monarch being not only an 
Organ of government, and the sole organ, but also the sovereign. 
The nature of his power was expressed by the Roman maxim 
quod principi placuit legis habet vigorem, and later by the French 
Version of the same maxim qui veut le roi, si veut la loi. The 

Oast attributed to Louis XIV, “I am the State” (létat, c'est moi) 
Was a fairly accurate description of the réle of a typical absolute 
Monarch, 4 

Examples of absolute monarchies were common 1n the Middle 


Monarchies were elective. The right of the reigning ng ea LS aes 
Ccessor was recognized, but the people “confirmed, ac ae eae: ns in 1689 
k William and Mary, for cane Ware E E nee i Yor aaeeio was 
Paad eton of Plamen div es ele that aon 
Which it Weald have descended according to the cane pi us Feces AOR 
story of other countries of Europe furnishes Leech ey 1852 RN 

ies. Thus Louis Napoleon became emperor of the ae oh at rough 
the forms of a plebiscite, and a vacancy in the Spanish throne was filled by 


Parliamentary election in 1873. 
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Ages and some of them survived to a date well on in the nine- 
teenth and even the twentieth century. Among them were the 
Russian and Ottoman monarchies, and to a less degree those of 
Prussia, Austria, and Hungary. With the advancing tide of 
democracy, however, absolute monarchy has completely disappear- 
ed from the continent of Europe. In form it still survives in a 
few more or less backward states of Asia and Africa. 


Limited Monarchy.—What is usually described as limited 
monarchy is one in which the power of the monarchy is restricted 
by the prescriptions of a written constitution or by certain un- 
written fundamental constitutional principles, such as the British 
monarchy. These constitutional rules or principles define in 
some degree the powers of the monarch, or limit what is called 
the “royal prerogative” and usually upon his accession to the 
throne he is required to take a solemn oath to respect and observe 
them. In some cases these constitutions, it is true, were not the 
work of national assemblies representing the people but were 
framed and promulgated by the monarch himself (e.g., the 
Prussian constitution of 1850 and the existing constitution of 
Italy, 1848), but once promulgated it was understood that such 
of their prescriptions as placed limitations upon the rights and 
powers of the monarch were in the nature of a contract between 
him and the people and therefore binding upon him. All the 
surviving monarchies of Europe and some of those of Asia and 
Africa, fall within the class of limited monarchies. Those which 
belong to each class may be and have been subdivided into various 
types, but the lines of demarcation which separate them are main- 
ly distinctions of degree or of historical development, and little 
or nothing would be gained by dwelling upon them.8 


Aristocracy.—Aristocracy is usually defined as a form of gov- 
ernment in which political power is exercised by the few. Some 
writers, in the endeavor to be more exact, define it as government 
by a minority of the citizens. But as thus defined it is not neces- 
sarily government by a few, since the minority may be numeri- 
cally a very large one; the line of demarcation between it and 


®Such are the sub-classifications of Bluntschli and others which embrace 
patriarchal, feudal, Frankish, military, theocratic, and other kinds of monarchy, 
discussed in Chapter XI, supra. 


ARISTOCRACY 283 


the majority may be so shadowy in fact that the distinction is not 
sufficient to distinguish the character of a government by the one 
from that of the other. In fact, in many states regarded as 
democratic, political power is exercised by a minority of the citi- 
zens. Formerly, women had no voice or share in the govern- 
ment, and this is still true in some states. In all countries minors 
are disfranchised; in some illiterate persons are excluded from 
voting; and in some soldiers, convicted criminals, bankrupts, 
paupers, and other classes are debarred. It would seem therefore, 
to be more exact to define aristocracy as a form of government 
in which only a relatively small proportion of the citizens have 
a voice in the choosing of public officials and in determining 
public policies. It is not practicable to lay down any precise 
rule as to the size of the minority which would make the govern- 
ment aristocratic in character. The ancient Greeks conceived 
aristocracy to be government by the best. Whether they meant 
by the best those who were the most highly qualified by education, 
€xperience, and moral character or those who were superior to 
the rest by reason of their wealth or social status, is not clear. 
In either case it would normally be government by the few, 
though not necessarily so, since a condition of society is conceiv- 
able in which the best intellectually, morally, and economically 
Would constitute a majority of the population. i 

The late Professor Jellinek, who considered aristocracy to 
be a special form of a more general type which he called epo 
lic,” emphasized the social aspect of aristocracy- Aristocracy it 
‘Conceived to be a form of government in which some Iena ar 
class played the dominant rôle. It might be a PEDR m et 
Professional, or land-owning class or several or all e t aA E 
bined, In any case, they constitute a fraction of mae ga 2» 
Juridically distinct from the mass, by reason of = ae ee a x 
Or tights which they enjoyed. Aristocracy 1n a its vee 
Said, rests upon the existence of a prepondetaniioca litically, 
Which js ; dent as such of the state, and which, politically, 

ch is indepen 
©xercises domination over the rest. PPE iy common an 

Aristocracy as a form of governm 


i monar- 
former times. Many governments pep) wins oe vase 
chies were in reality aristocracies. Jellinek recogn gene- 


* Op. cit, (French translation), vol. II, pp. 468. 
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ral types: first, those in which the ruling class was entirely 
separated from the rest of the population so that it was impossible 
for an individual who did not belong to the ruling class to gain 
admission to it; second, those in which there was nothing of a 
juridical nature to prevent a member of an inferior class from 
acquiring under certain conditions political privileges reserved 
for the dominant class. Examples of the first type were heredi- 
tary aristocracies; of the second type were those based upon 
wealth, education, social prominence, etc. 

Rousseau, as is well-known, classified aristocracies as natural, 
elective, and hereditary. By a “natural” aristocracy, he meant 
a government by those who by their natural ability as leaders, 
and by education and experience are best qualified to govern; 
while by an elective aristocracy he meant a government by the 
relatively few who are chosen by the whole mass. The “ elected” 
aristocrats might or might not be at the same time the “natural” 
aristocrats, depending upon the action of the electorate in mak- 
ing their choice. 


Oligarehy.—The, ancient Greeks carefully distinguished be- 
tween aristocracy and oligarchy. Aristotle defined the latter as 
a government by the few in their own interests, or more correct- 
ly, government by the wealthy; it was therefore a perverted form 
of aristocracy, which was government by the good or best people 
of the state. The late Professor Seeley called it a “deranged” 
or “diseased” form of aristocracy.1? Popular usage to-day, how- 
ever, rarely distinguishes between aristocracy and oligarchy, the 
two terms usually being employed indiscriminately to describe 
any government in which only a small minority have the control- 
ling voice. But a few writers still observe the distinction. Thus 
they say the government of Prussia was formerly an oligarchy 


1 “The Social Contract,” bk. IMI, ch. 5. 

* “Politics,” bk. III, sec. 6, 7. The real difference between democracy and 
oligarchy, said Aristotle, is poverty and wealth ; whenever men rule by reason 0 
their wealth, whether they be few or. many, that is an oligarchy ; and when the 
poor rule that is a democracy ; as the rich are always few and the poor many, 
oligarchy is government by the few and democracy government by the many- 
See Jowett’s translation, p. 116. 

= «Introduction to Political Science,” lect. VI. Some writers distinguish 
between aristocracy and oligarchy as follows: aristocracy is government by 2 
class, whereas oligarchy is goyernment by a small number of persons who do not, 
strictly speaking, constitute a class. Compare Pradier-Fodéré, “Principes généraux 
de droit, de politique, et de législation,” p. 241. ` 


DEMOCRACY 285 


rather than an aristocracy, but the difference hardly seems im- 
portant.!3 It was in fact a government in which the so-called 
junker land-owning aristocracy, together with the other wealthy 
and bureaucratically trained classes, exercised the controlling 
power. Whether it was an oligarchy or an aristocracy is largely 
a matter of definition. This form of government, whether we 
call it aristocracy or oligarchy, in the sense of being government 
by a relatively small class, no longer survives in any European 
country, although, as will be pointed out in a later chapter, the 
upper legislative chambers in some states are still composed of 
hereditary elements, of members appointed by the crown, or of 
members elected by a restricted suffrage. The governments of 
such countries are therefore in part at least aristocratic. 


Democracy.—Democracy has been variously conceived as both 
a political status, an ethical concept, and a social condition. 
Thus Giddings treats democracy as not only a form of govern- 
ment but also as a form of state, a form or condition of society, 
or a combination of all three Some writers emphasize the dis- 
tinction between political, economic (or industrial), and social 


®The late Lord Bryce in his “Modern Democracies” (vol. II, pp. 537 ff.), 
without defining oligarchy or distinguishing it clearly from aristocracy, discussed 
its merits and demerits and called attention to various types, among which he 
mentioned. the feudal states of medieval Europe, the independent Italian and 
German cities of that age, the British and French “aristocracies” of the eighteenth 
century, the Prussian bureaucracy from the time of Frederick the Great, France 
under Napoleon III, the Russian Empire from the time of Nicholas I, and 
Austria since Joseph II. Oligarchies of the future, he thought, would have to 
© either a mixture of plutocracy and bureaucracy, or else composed of the leaders 
of labor or trade organizations. Houghton in his ‘Bureaucratic Government” 
(1913), characterizes the government of India as an example of “the most per- 
fect bureaucracy in the world.” 
“ “The Responsible State,” pp. 19 ff, ; “Democracy and Empire,” pp. 199 ff. 
Lord Bryce (“Modern Democracies,” vol. I, p. 23) considered that the words 
lemocracy” and “democratic” describe nothing more than a particular form 
of government, yet he observed that in the United States, Canada, and Australia, 
Particularly, they have “acquired attractive associations of a social and indeed 
almost of a moral character.” Thus a “democratic” person is one who is 
friendly, genial, or a good “mixer” regardless of his wealth or social status. 
‘articular kings have sometimes been described as democratic” ; some writers 
have maintained that municipal ownership of public utilities makes a community 
democratic”: German writers are not lacking who contended that the old 
government of Germany was a-“democracy” because the state performed a large 
number of services for the people which in many countries were left to private 
enterprise. In short, democracy, according to their conception, is a form of 
government which serves on a large scale the people, whether they have a voice 
in it or not. ee 
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democracy, and point out that the three things do not necessarily 
coincide in a given state1* Thus a people may be democratic, 
socially speaking, but may have at the same time an undemo- 
cratic government, or vice versa. But the normal condition is 
the coincidence of the three; that is, if society is democratic in 
its social and economic life, it will be democratic politically; on 
the other hand, if it is sharply differentiated into social classes, 
it is likely to have a government based, in part at least, upon 
recognition of special privileges of the upper classes. 

Naturally, definitions of democracy as a form of government 
are multifarious, but like many definitions they are not exhaus- 
tive and do not admit of universal application. The ancient 
Greeks described democracy somewhat generally as government 
by the “many.”16 Professor Seeley conceived it, in its modern 
sense, to mean “a government in which every one has a share ”11 
—a definition which would, if strictly interpreted, exclude from 
the category of democracy every existing government and every 
one which has been known in the past. Dicey defined it as a 
form of government in which “the governing body is a com- 
paratively large fraction of the entire nation.”18 Lord Bryce, 
whose knowledge of the forms and workings of democratic gov- 
ernments was perhaps greater than that of any other modern 
writer, stated that “the word democracy has been used ever since 
the time of Herodotus to denote that form of government in 
which the ruling power of a state is largely vested, not in any 
particular class or classes, but in the members of the community 
as a whole.” He added: “This means, in communities which 
act by voting, that rule belongs to the majority, as no other 
method has been found for determining peaceably and legally 
what is to be declared the will of a community which is not 
unanimous.”!9 This definition of democracy as government by 


13 Compare Willey, “Recent Critics and Exponents of the Theory of Demo- 
cracy,” in Merriam, Barnes and others. “Political Theories, Recent Times,” 
pp. 46 ff., and Mallock, “The Limits of Pure Democracy,” ch. 1. 

1 Compare Aristotle, “Politics,” bk. III, sec. 8, 4 

* Op. cit, p. 324. James Russell Lowell (“Democracy and Other Essays, 
p. 37) thinking of democracy as a social system, defined it as that form of society 
in which “every man has a chance and knows he has it.” 

“Law and Opinion in England,” p. 50, 52. 

2 Modern Democracies,” vol. I, p. 20. Professor A. B. Hall in his work on 
“Popular Government” (1921, p. 1) defines “popular government in the last 
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a majority of the people is perhaps as satisfactory as any that has 
been given, but, as Lord Bryce himself admitted, it would, if 
applied to certain states or communities which in fact exclude 
from the suffrage the illiterate and non-property owning or non- 
taxpaying class, rule out states which certainly regard themselves 
as democratic. Would it not also eliminate states in which 
women are still unenfranchised? Formerly the exclusion of 
women from voting was not considered to be inconsistent with 
political democracy, but to-day when in many states women enjoy 
equal political privileges with men there is a large body of opi- 
nion in favor of the view that no state which denies them the 
right to vote, to sit in the legislature, and to hold office can justly 
claim to be considered as a true democracy. Where one of the 
legislative chambers of a state is elected by universal suffrage but 
the other is entirely non-elective or is chosen by a very restricted 
suffrage, may the government be properly regarded as democratic? 
Or if both chambers are democratically elected but the head of 
the state is a hereditary king, or if the constitution confers the 
right of suffrage on the mass of the people but the majority do 
not in fact exercise it, in consequence of their ignorance, or in- 
difference, or are prevented by intimidation from exercising it, 
as is alleged to be the case in certain Latin-American republics, 
can it be said that the governments of such states are truly 


democratic ? 


Kinds of Democracy : the Pure Type.—Democracies, like monar- 


analysis and for all practical purposes” as being “that form of political organiza- 
tion in which public opinion has control.” In the absence, of public opinion there 
can be no popular government. As to what is public opinion see Lowell. Public 
Opinion and Popular Government,” who maintains that in order that public 
opinion be the “proper motive force in a democracy” it must be really public ; 
that to be such it must be more than the opinion of a majority ; that it is not 
necessary that it should be the opinion of all, but the opinion must be such that 
while the minority may not share in it they feel bound to accept it ; and that if 
“democracy is complete, the submission of the majority must be given ungrudg- 
ingly,” pp. 1415. Cecil Chesterton in his “The Great State” conceived demo- 
cracy to be in its essence, whatever the means employed, a government which is 
in accord with the general will of the governed. To be such it need not be a 
government actually chosen and administered by the people. It might be a 
government of a despot, but if in accord with the. general will it would be in 
essence a democracy. i H 

Hasbach, a German writer, rejects the notion that democratic government is 
government by public opinion. See his article, “The Essence of Democracy,” 
Amer. Pol, Sei, Revs vol. IX, p. 50, and the review of Shepard, ibid., vol. VII, 


P. 700. 


288 FORMS AND TYPES OF GOVERNMENT 


chies, are of several varieties. They are usually classified as 
(a) pure, or direct, and (b) representative, or indirect. A pure 
democracy, so called, is one in which the will of the state is for- 
mulated or expressed directly and immediately through the 
people in mass meeting or primary assembly, rather than through 
the medium of delegates or representatives chosen to act for them. 
Manifestly, a pure democracy is practicable only in small and 
relatively undeveloped communities where it is physically pos- 
sible for the entire electorate to assemble in a given place and 
where the problems of government are few and simple. In large 
and complex societies, where the mass of citizens is too numerous 
to be convoked in a common assembly, and where the legislative 
and administrative needs of the community are numerous and 
complex, such a system of government is, for physical and other 
reasons, impossible. In the city states of ancient Greece and 
Rome, pure democracy was not impracticable and it was not un- 
common, but in the highly complex and larger states of to-day 
it would, if attempted, break down in practice. The only sur- 
viving examples of pure democracies to-day are found in four 
of the smaller cantons of Switzerland (Appenzell, Uri, Unter- 
walden, and Glarus) where the voters, since the Middle Ages, 
have been accustomed to meet in assembly (the Landesgemeinde) 
—a sort of “open-air parliament’”—for the purpose of electing 
their public officers, voting the taxes, and adopting legislative 
and administrative regulations.2° Until 1948 the same system 
prevailed in the cantons of Zug and Schweiz, but with the growth 
of population and the increasing complexity of the problems of 
government and legislation it was abandoned and a representative 
system took its place. In time it will probably disappear for the 
same reason in the remaining cantons where it now survives. 
The local town governments in some of the American states, not- 
ably those of New England, are sometimes cited as other examples 
of pure democracies. Formerly they functioned satisfactorily 
enough, but in the course of time new and changed conditions 
came into existence which have made the system less satisfactory.21 

In states or local communities where the referendum and 
initiative have been introduced on a large scale, a modified or 


See Brooks, “Government and Politics of Switzerland” (1918), ch. 17. 
Compare Hart, “Actual Government as Applied ‘under American Condi- 
tions” (1908), p. 171, and Fairlie, “Local Government in the United States.” 
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limited form of pure democracy undoubtedly , exists. In some 
such states to-day it is possible for the people to initiate and adopt 
laws and constitutional amendments and determine questions of 
public policy directly themselves without the intervention or col- 
laboration of representatives. In such communities the repre- 
sentative system is tending more and more to acquire the form 
of pure democracy although it will of course never be entirely 
or even largely superseded by the latter system. 


Representative Democracy.—The second type of democracy— 
Tepresentative government as it is usually styled—is that form in 
which the will of the state is formulated and expressed through 
the agency of a relatively small and select body of persons chosen 
by the people to act as their representatives. It is based on the 
idea that while the people cannot be actually present in person 
at the seat of government they are considered to be present by 
Pproxy.?? Strictly speaking, a representative system of government 
need not necessarily be a democracy, if judged by modern stand- 
ards, since the representatives may be chosen by a suffrage so 
restricted that it cannot be justly regarded as democratic ; never- 
theless, if democracy be interpreted in a broad sense, representa- 
tive government is at the same time a form of democracy. Like 
the pure type of democracy, it attributes the ultimate source of 
authority to the people, but it differs from pure democracy in 
that it is constituted on the principle that the people are incap- 
able of exercising in & satisfactory manner that authority directly 
themselves. In short, it rests upon the distinction between the 


Hy i it 24 
possession of sovereignty and the exercise of it? 
As to the origin of this now almost universal system of 


‘government, there has been much discussion and there is a wide 
‘difference oF opinion aintain that it had its 
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was merely a revival of the primitive Teutonic assembly of free- 
men.?™ But the late Professor Henry J. Ford in his work on 
“Representative Government” (1924) concluded, after a careful 
study of the subject, that it hardly dates back to the middle of 
the nineteenth century. Although it originated in England in 
the seventeenth century and gained a foothold in Belgium in 
1830 when parliamentary institutions were established, the gene- 
ral movement for representative government began abruptly, he 
says, in the year 1848 in France and Italy.2® Since then it has 
spread in one form or another until it has become, as stated 
above, very nearly universal. 


Essentials of Representative Government.—Strictly speaking, 2 
representative government is one whose officials and agents are 
chosen by an electorate democratically constituted, who during 
their tenure of power reflect the will of the electorate, and who 
are subject to an enforceable popular responsibility. According 
to this definition, a government by functionaries, whether legis- 
lative, executive, or judical, who are appointed or selected by 
other processes than popular election, or who, if chosen by a 
democratically constituted electorate, do not in fact reflect the 
will of the majority of the electors or whose responsibility to the 
electorate is incapable of enforcement, is not truly representative. 
But judged by this rigorous test few, if any, existing governments. 
could qualify as representative. 

In many states the head of the executive branch of the govern- 
ment is not chosen by popular vote; in most of them the mass of 
executive and administrative officials, agents, and employees are 
selected by other methods than popular election; in the Majority 
of them the judges of the courts are appointed by the executiv: 
or elected by the legislature. Popular usage considers a Tepresen- 
tative government to be one in which the legislative branch at 


*Compare the following from Montesquieu (“Esprit des lois,” 1748, bk. 
XI, ch. 6): “In perusing the admirable treatise of Tacitus, ‘On the manners 
of the Germans,’ we find it is from that nation the English have borrowed the 
idea of their political government. This beautiful system was invented first in 
the woods.” 

This theory of the origin of modern representative government was maintained’ 
and_popularized by the English historian Freeman in his books “The History 
of Federal Government” and “The Norman Conquest” (1860-1869), but it has 
found many critics. See Ford, op. cit., chs. 4-7. 

“Op. cit, pp. 4 ff. See also Esmein, “Droit const.” (pp. 66 ff.), as to the 
origins of representative government. 
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east is popularly elected.” Thus in many of the most represen- 
tative systems of Europe (British, for example) there are, aside 
from the members of the parliament and local councils, no popu- 
larly elected officials or agents at all. In all such countries the 
selection by executive or legislative appointment of the mass of 
administrative agents and judicial magistrates is not regarded as 
at all inconsistent with the principle of representative government. 
Even in the United States and Switzerland, two of the most demo- 
cratic republics, the principle of representative government is not 
understood to require the popular election of judges and adminis- 
trative officials. Nor does it require the selection of even the 
members of legislative bodies by an unrestricted suffrage. As has 
already been pointed out, women were generally excluded from a 
share in the choice of all officials, legislative and otherwise, until 
very recently, and even now they are still excluded in a good many 
states which claim to have representative governments. Similarly, 
in some countries which are recognized as classic examples of 
democracy, legislative representatives in one or both chambers are 
chosen by electorates from which large classes of adults are ex- 
cluded. The truth is, as Lord Bryce remarked, all governments are 
in fact aristocracies, in the sense that they are carried on by a 
relatively small number of persons.*8 This must necessarily be so. 
Representative government in the sense of government by func- 
tionaries all of whom are chosen by an unrestricted electorate, aside 
possibly from small and undeveloped communities, would be 
almost as impossible as the system of pure democracy itself. 


_—The term “representative” govern- 
“republican” government. 
d a republican form of 
“a scheme of representa- 


Republican Government. 
ment is often used as synonymous with 
Thus Madison in The Federalist define 
government as one in which there was 


«We mean by representative government,” said Lord Brougham (“British 
Constitution,” Works, vol. XI, p.-89), “one in which the body of the people, either 
in whole or in considerable proportion of the whole, elect their deputies to a 
chamber of their own.” “A government is representative, said George Corne- 
wall Lewis, “when a certain portion of the community, generally consisting either 
of all the males—or of a part of them, determined according to some qualification 
of property, residence, or other accident—have the right of voting at certain 


intervals of time for the election of particular members of the sovereign legislative 


body.” “Use and Abuse of Political Terms,” P. 107. 
3 «Modern Democracies,” vol. II, p. 542. 
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tion.”’29 It was, he said, “a government which derives all its 
powers, directly or indirectly, from the great body of the people 
and is administered by persons holding their offices during 
pleasure, for a limited period, or during good behavior.’30 The 
two “great points of difference,” said Madison, “between a repub- 
lic and a democracy (he was thinking of democracy in its “pure” 
form) are: first, the governing power in a republic is delegated 
to a small number of citizens elected by the rest; and, second, a 
republic is capable of embracing a larger population and of 
extending over a wide area of territory than is a democracy. In a 
democracy the people meet and exercise the government in 
person; in a republic they assemble and administer it by their 
representative agents.”3! Madison rightly regarded hereditary 
tenures as inconsistent with modern notions of republican govern- 
ment, although he considered good behavior tenure for the 
judiciary at least admissible. It is also essential to the republican 
idea that the principle of representation shall be based upon a 
reasonably wide suffrage. A suffrage so restricted, for example, 
as that which existed in France under the restored monarchy 
(1814-1830), when the number of voters did not exceed 300,000 
out of a total population of about 30,000,000 or in Belgium before 
1893, would hardly be considered consistent with republican 
government. 

Republics have been classified as aristocratic and democratic ;32 
as monocratic and plutocratic ;3 unlimited, mixed, and limited ;34 
as corporate, oligarchic, aristocratic, and democratic; as federal 
and confederate; as centralized and unitary; as hereditary and 
elective, etc. 

The term “republic” was formerly employed to describe 
certain forms of government which popular usage to-day would 
designate as monarchical or aristocratic. Thus Sparta, Athens, 
Rome, Carthage, the United Netherlands, Venice, and Poland 


2 No, 10. 2 Ibid., No 39. * Ibid., No, 14. 

2 Lewis, “Use and Abuse of Political Terms,” p. 69; Montesquieu, bk. II, 
chs, 1 and 2; also bk. III, ch. 3. ; 

"Gareis, “Allgemeine Staatslehre,” in Marquardsen’s “Handbunch,” vol. I, 
p. 39. 
* Martens, “Présis du droit des gens,” I, sec. 27. 

= The Federalist, No. 39. Sir Henry Maine remarked that the term “republic” 
was once used to signify in a vague way a government of any sort which had no 
hereditary king, but now has come to have the added meaning of a government 
resting on a widely extended suffrage. “Popular Government,” p. 198. Bluntschli 
observed in his “Politik” (pp. 295 ff.) that a republic may be understood in a 
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have all been described by political writers as republics, though 
none of them possessed that full representative character which we 
to-day consider to be the distinguishing mark of a republic. Rome, 
for example, was organized on a military basis, Venice was an 
oligarchy of hereditary nobles, Poland was a mixture of aristocracy 
and monarchy. France under the constitution of the year XII 
(Tit. I, sec. I) was styled a republic, though the chief of state 
bore the title and rank of emperor, and the crown was hereditary 
in the Napoleonic family. 


Other Classifications.—Montesquieu classified governments as 
republics, monarchies, and despotisms. He defined a republican 
government as one in which the whole body or a part of the 
me power; a monarchy as one in which a 
blished laws; a despotism 
yerything by his own will 


people exercises supre: 
Single person governs by fixed and esta 
as one in which a single person directs ever bys msio 
and caprice.3® The principle underlying this classification 1s partly 


iri a of the government. 
numbers and partly the spirit and character g 


? : ; A 

Woolsey classified governments as monarchies, aristocracies, demo 

craci "37 Other writers recognize only two 
acies, and “compound states. 


i rehend- 
forms, namely, monarchies and republics, the latter compreh 


i jes 38 
Ing both aristocracies and democracies. nO Res An Eka 
The fault with most classifications Of § i 


Said of the classifications of states, that they do ERE pene ay 
Pee cart jeer tie sane a their fundamentai 
o auon ae governs i be of much value; 
characteristics. No single classification can 
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2; also bk. IM, ch. 3. 
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mixed, The Federalist, No. 9 
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there must be as many classifications as there are points of view 
from which the government may be considered. 

The classification of governments as monarchies, aristocracies, 
and democracies has little scientific or practical value. To describe 
a government as monarchial gives little idea as to its rea] character. 
Many governments described as monarchial are in fact demo- 
cracies, and the distinction between aristocracies and democracies 
is often shadowy and largely a matter of definition. Such a classi- 
fication would assign to the same category such widely different 
governments as those of Great Britain on the one hand, and the 
former governments of Russia, Turkey, Prussia, and Austria on 
the other, while it would put into different classes the democracies 
of Great Britain and the United States. 


CHAPTER XIV 


FORMS AND TYPES OF GOVERNMENT (Continued) 


III. CABINET GOVERNMENT 


Professor Burgess’s Classification.—Burgess adopts the follow- 
ing canons of distinction in classifying governmental forms : first, 
the identity or non-identity of the state with its government ; 
second, the nature of the official tenure, including the method of 
constituting the official relation ; third, the relation of the legisla- 
ture to executive; and fourth, the concentration or distribution 
of governmental power.* 

Upon the basis of the identity or non-identity of the state 
with the government, he classified them as primary or representa- 
tive. The pure democracy, where the citizens assemble in mass 
meeting and enact the laws of the state and frame administrative 
regulations is, of course, the nearest approach to what he called 
primary government. Where, on the other hand, the people have 
delegated to an organ or organs the power to act for it in matters 
of government, as is now the almost universal practice, we have 
representative government in some form, though not necessarily 
popular government. 

Considered from the standpoint of the nature and source of 
the official tenure, he classified government as hereditary and 
elective. Such a classification is manifestly of little value, since 
there are no governments and never have been any which were 
either entirely hereditary or entirely elective. There are and have 
been many governments in which the chief of state held office by 
hereditary succession, and others in which he and other func- 
tionaries were elective, but none in which the governing class 
as a whole was either hereditary or elective. 

With respect to the relation of the executive to the legisla- 


ture, governments may be classified as cabinet government (the 


terms “ministerial,” “parliamentary,” and “responsible” are 


1 Political Science and Constitutional Law,” vol. II, bk. IIT, ch. 1. 
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sometimes preferred) ,2 and what, for lack of a more suitable term, 
has been called presidential or congressional government. 


Cabinet Government Defined.—Cabinet government is that sys- 
tem in which the real executive—the cabinet or ministry—is imme- 
diately and locally responsible to the legislature or one branch. 
of it (usually the more popular chamber) for its political policies 
and acts, and mediately or ultimately responsible to the electorate ; 
while the titular or nominal executiye—the chief of state—occupies 
a position of irresponsibility. The members of the ministry are 
usually members of the legislature and the leaders of the party 
in the majority, but whether they are members or not they usually 
haye the privilege of occupying seats therein, of being heard, and 
of participating in the deliberations but without the right to vote 
unless they are members. It is also the practice (sometimes it is 
so provided in the constitution) that they may be subjected to 
interpellation by the chamber of which they are members or in 
which they appear. In short, the ministerial office is not incom- 
patible with legislative mandate. On the contrary, the cabinet 
system normally presupposes the double character of minister and 
member, and thus executive and legislative functions are “inextri- 
cably commingled.” “There is,” observes Courtenay Ilbert, “no 
such separation between the executive and legislative powers as 
that which forms the distinguishing mark of the American Consti- 
tution,” but the relation is one of intimacy and interdependence. 
Bagehot described the British cabinet as “a hyphen that joins, a 
buckle that fastens, the executive and legislative together.” In 


ĉIn England, India, and the Dominions, the term “responsible” government 
‘is most generally used; on the continent of Europe the term “parliamentary” 
government is preferred. 

? Occasionally, but rarely, ministers in Great Britain are without seats in 
either house of parliament. Thus in 1908 the defeat of Mr. Churchill for re- 
election left him for a time without a seat in the House of Commons. In the 
Lloyd George ministry during the World War, 5 of the 88 ministers were not 
members of either house. In Great Britain, unlike the practice on the Continent, 
a cabinet minister cannot address a chamber of which he is not a member. Con- 
sequently a peer may address the House of Commons only through an under- 
secretary of state who is a member of the House, and vice versa. Until recently 
members of the House of Commons who were appointed ministers were required 
to submit to a new election. The rule had long been an object of criticism and 
during the World War its operation was suspended three different times. Finally, 
in 1919 an act of parliament was passed which relieves members from the 
necessity of submitting to a new election if they accept office within nine months 
following the issue of a proclamation summoning a new parliament. 


¢ 
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another place he spoke of it as a committee of parliament chosen 
to rule the nation.t It might be more accurately described as a 
committee of the party which has a majority in the House of 
Commons, ordinarily the minority party having no representation 
at all upon it. In this respect it differs from all other parliamen- 
tary committees. In its essence, says Lowell, it is “an informal but 
permanent caucus of the parliamentary chiefs of the party in 
power.” The nominal or titular executive, according to a legal 
fiction, is incapable of doing wrong, in a political sense, and is, 
as it were, under the guardianship of his ministers, who assume 
the responsibility for his official acts. Collectively they constitute 
the “government” ; they prepare, initiate, and urge the adoption 
by the legislature of all the more important legislative projects ; 
and from their seats in the legislature they defend their policies 
from attack, and when called upon must give an account of their 
Official conduct. They are the heads of the great administrative 
departments and are, as stated above, usually the leaders of the 
Majority party in the legislature. So long as their policies and 
official conduct command the support of the majority of the mem- 
bers of the legislature, or rather of that chamber to which they are 
responsible, they continue to hold the reins of office and govern 
the country. But as soon as the legislature clearly manifests its 
want of confidence in the ministry, through a vote of censure or 
by a refusal to pass the measures which it proposes or vote the 
Sums of money which it asks, the ministry either resigns office in 
a body or it dissolves the chamber to which it owes responsibility, 
orders a new election, and appeals to the electorate to sustain it by 
returning a new legislature which is in sympathy with its policies. 
and acts. If the results of the election are favourable to the ministry, 
it continues in office; if adverse, it resigns as soon as the results 
are fully known or when the new legislature has assembled and 
by positive vote has made known its want of sympathy. 


“The late professor Dicey in an article entitled, “A Comparison between 
Cabinet Government and Presidential Government” (Nineteenth Century, vol, 85, 
Jan. 1919, p. 25 ff.), emphasized, as did Bagehot, that the cabinet system is 
founded on a fusion of the executive and legislative powers and at the same 
time upon the maintenance of harmonious relations between them. 

©“Government of England,” vol. I, p. 56. Gladstone referred to the cabinet 
as “the threefold hinge that connects together for action, the King, the Lords. 
and the Commons.” 


“298 FORMS AND TYPES OF GOVERNMENT 


Cabinet Government in Great Britain.°—In a typical cabinet 
system like that of Great Britain the ministry is usually taken 
wholly from the ranks of the party having a majority in the popu- 
Jar chamber, and thus possesses the character of homogeneity." 


6 In theory the ministers in Great Britain are individually responsible for the 
conduct of their own departments and collectively responsible for the general 
policy of the government. Cases of individual resignations are not lacking, but 
with the growth of the parliamentary system collective responsibility has come 
more and more to displace individual responsibility, It is hardly necessary to 
say that cabinets do not feel obliged to resign in consequence of adverse votes 
on questions of minor importance. Thus Lloyd George did not resign in 
October, 1919, when he was defeated in the House of Commons by a vote of 
185 to 113. The question was not one of great importance, the attendance in 
the House was small, and in a recent election the electorate had expressed its 
unmistakable confidence in the Lloyd George government. Lord Robert Cecil, 
recently commenting on the “absurd doctrine” that the fate of a ministry is 
involyed in almost every division, suggested that the government should announce 
that in the future it would not regard, except on rare occasions, a parliamentary 
defeat as a demand for the resignation of the ministry. 

7Soon after the outbreak of the World War this principle was departed 
from by the constitution of a “coalition” cabinet composed of representatives 
of both the two leading political parties and one member representing the Labour 
party. Mr. Lloyd George, who became prime minister in December, 1916, in- 
troduced further departures from the traditional system. He created a “war 
cabinet” of five members (it was a coalition cabinet), only one of whom held 
an important administrative office, who were to give their entire time to the 
general problems of the war. Executive power and responsibility were thus con- 
centrated in this small body instead of in the unwieldy cabinet of 23 members. 
In short, an attempt was made to separate the functions, formerly combined in 
the cabinet, of executive control, both from the active leadership of parliament 
and from the immediate direction of administrative affair. The prime minister 
ceased to be the active leader of the House of Commons and rarely attended its 
sessions. The establishment of the war cabinet did not affect the ministry 
although the status of the ministers was altered and the number increased to 
88—nearly double that of pre-war ministries. The war cabinet lasted nearly 
three years and held 495 meetings. Unlike the regular cabinet it had a secretary 
and kept a record of its proceedings and Summoned outsiders to its meetings, 
During the World War an “imperial cabinet” was also set up in England, 
which included the members of the war cabinet, the prime ministers of the self- 
governing dominions, and two representatives from India. At the final session 
of the Imperial Conference of 1916 it was announced that the prime minister 
proposed that meetings of the imperial cabinet should be held annually or oftener 
when matters of urgent imperial. concern required, The creation of these two 
cabinets involved an important departure from the principle of collective respon- 
sibility to the House of Commons, since there was little connection between the 
war cabinet and the House and the members of the imperial cabinet could not 
be held responsible to it. Partly because of increasing criticism and partly because 
of Lloyd George’s defeat in the House of Commons in 1919, he did away with 
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In legal theory the prime minister is chosen by the nominal er 
titular executive, and he selects his colleagues, though where the 
system of responsibility to the legislature is fully developed they 
are in reality chosen by the legislature and the designation by 
the chief of state of the prime minister is little more than a cere- 
monial function of investing him with the symbols of office. The 
number of ministers is rarely fixed either by law or by custom, 
and hence the size of the ministry is uncertain and variable, the 
exact number in any case being usually determined by the premier 
or by executive decree. 

The cabinet system originated in England and was the pro- 
duct of history rather than of invention. From England it spread 
little by little to Holland, France, Belgium, Rumania, Sweden, 
Norway, Denmark, Greece, and, in limited forms, to China and 
Japan, and the recently created new states of Europe, until it has 
become, says Esmein, “the principal system of government in the 
world.”8 It made little headway in Germany, however, before 
the World War and none at all in Switzerland or the United 
States, and but little in Latin America. The cabinet system has 


the war cabinet and returned to the principle of collective responsibility. See 
Fairlie, “British War Administration,’ also his article, “British War Cabinets,” 
Mich, Law Review, vol. XVI (1918), pp. 1 ff.; and Schuyler, “The British War 
Cabinets,” Pol. Sci. Quarterly, Sept., 1918, and March, 1920. 

The rise of the Labor party in England has tended to complicate somewhat 
the cabinet system. Under the two-party organization which formerly prevailed, 
the task of” selecting the cabinet was relatively simple. It happened in 1923, 
owever, that no one of the three parties had a majority in the House of 
ommons. The Conservatives had a larger number than either the Laborites 
or Liberals, but the two latter parties combined to overturn the Conservative 
ministry, In this situation the king appointed Mr. Ramsay MacDonald, leader 
of the Labor party, as prime minister, although his party did not have a majority 
in the House. With the support of the Liberal members, his ministry was able 
to govern for a year or more, but when that support was withdrawn it was 
obliged to resign, which it did, following a new election in 1924, when the 
Conservatives returned to power. 

“Droit constitutionnel,” p. 111. f! 

? Except in Chile, where it has existed since 1891. The present constitution 
(promulgated Sept. 18, 1925) requires that all orders of the president of the 
tepublic shall be countersigned by a minister who shall be personally responsible 
(apparently to congress) for every act he signs and in solidum for these he may 
subscribe to or agree to with other ministers (Arts. 75-76). Ministers may attend 
the session of either house of congress and take part in the debates, but not vote 
(Art. 78). The history and working of the system prior to 1909 is described by 
einsch in an article entitled “Parliamentary Government in Chile.” Amer. Pol. 
Sci. Review, Vol III (1909), pp. 507 ff. During the last decade, he says, “par- 
iamentary politics has been a succession of coalitions and alliances in which 
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received its fullest development in Great Britain, and there 
its workings have been attended with the most satisfactory 
results. 


Cabinet Government in the British Dominions.—Not unnatur- 
ally the cabinet system of England was introduced in the British 
dominions, where it is “chiefly remarkable because of its close 
resemblance to the English model on which it is based.”10 It has 
not, however, worked with the same smoothness and facility as in 
the mother country from which it was imported. In some of the 
dominions, especially Australia, the system has been characterized 
by excessive instability. In the latter country, “ministry after 


every group and party has allied itself at various times with every other.” Cabinets 
are constituted on the coalition principle, sometimes combining representatives of 
as many as six different political parties. The successful working of the system 
in its present form, we are told, is “well nigh impossible.” “Nearly every one 
at the present time (1919) is a critic of the parliamentary system. The instability 
and confusion which the multiplicity of parties has introduced into Chilean 
political life is laid at the door of the system of cabinet government” (ibid. 
p. 524). Excessive instability has resulted from the frequent changes of ministers, 
the average tenure of which (at least prior to 1909) has hardly exceeded four 
months. The cabinet system is sometimes said to exist in Haiti, the Dominican 
Republic, and other Latin-American republics, but if so, it is of a very imper- 
fectly developed type. But apparently in all the Latin-American republics except 
Brazil and Venezuela cabinet members have the entrée to the legislature. In 
view of the fact that in Venezuela ministers may not occupy seats in the legis: 
lature, it may be questioned whether the cabinet system is really in force there, 
since the entrée of the ministers into the chambers is considered by some writers 
as an essential element in cabinet government. Sidney Low, for example, in his 
“Governance of England,” goes to the extent of saying that “the root of the 
whole parliamentary form of government is that ministers must be members of 
parliament.” On cabinet government in republics, see Carette, “Les républiques 
parlementaires” (1906). The question has been discussed as to whether the 
cabinet system is really compatible with the republican form of government. 
Redslob (“Le régime parlementaire,” p. 263) expresses the opinion that one is 
more likely to find in monarchies an equilibrium between the executive and 
legislative powers, which is the indispensable condition of the parliamentary 
tégime. Duguit appears to hold that the true cabinet system is not compatible 
with the republican régime if the president is anything more than a figurehead, 
for the reason that in such a case the equilibrium would be impossible. See his 
“L'état, les gouvernants et les agents,” 1903, pp. 316 ff. In his more recent 
“Traité” (2d ed.), 1923, vol. II, pp. 658 ff, he is less categorical to this. 

* Keith, “Responsible Government in the Dominions” (1912), vol. I, p. 301. 
“The conventions of the English constitution,” says Keith, “are followed in a 
manner which is almost embarrassing in its closeness of imitation, and the 
number of experiments which have been tried is very small, and they have been 
unimportant in actual result.” 
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ministry comes into office and disappears in the course of a few 
weeks or months.”!1 In Canada, however, the ministerial tenure 
has been longer and there has been consequently greater stability 
and continuity of policy. In most of the dominions “the inconsis- 
tent and stupid practice of requiring ministers after accepting 
Office to vacate their seats,” prevails as it did in England until 
very recently,!2 but in some of the Australian states the contrary 
practice has been adopted. In the dominions, as in Great Britain, 
there is no uniform practice as to whether a defeated minority 
shall resign when the results of a disastrous election are known or 
whether they may wait until they are formally condemned by the 
newly elected legislature. As in Great Britain, the general rule is 
that the ministers may be turned out only by the lower house 
even where the upper house is popularly elected.1% 


The Cabinet System in Belgium.—Among the cabinet systems of 
the Continent, that of Belgium most nearly resembles the British 
system, though the crown plays a more important rôle in that 
country than in England. The constitution expressly declares 
that no act of the king is valid unless it is countersigned by a 
ministry who thereby assumes responsibility for it. The respon- 
sibility of ministers to the king is more real than in Great Britain, 
and he may direct and dismiss them with more freedom than the 
British sovereign may.14 As there are generally recognized par- 
liamentary leaders, the king rarely has any real choice, however, 
in the selection of his ministers. In Belgium, as in Great Britain, 


“Keith, op. cit, p. 322. In new South Wales there were 34 ministries 

Bewe aie and 1912, in South Australia 41, in Victoria 33, and in Tasmania 27. 

id., p. 306. 

. “The system introduced in India by the act of parliament of 1919, resembles 
in some respects the cabinet system of Great Britain. The Viceroy’s executive 
Council is analogous to a ministry ; they must be members of one or the other 
legislative chambers; the Viceroy generally, but not necessarily, acts upon its 
advice, but the Act of 1919 does not expressly declare that the members of the 
council shall be responsible to the Indian parliament. 

“ Dupriez, “Les ministres dans løs pays principaux,” vol. I, p. 215. Orban 
(“Le droit const, de la Belgique,” vol, II, p. 272) remarks that the king cannot 
Override his ministers but he aids them with his advice, moderates their orders, 
and orients their efforts by relating them to his opinions. 

*Dupriez, op. cit., vol. I, 212. But in the late years the development of the 
three-party system under which no single party has had a majority in the chamber 
has had the effect of enlarging somewhat the discretionary power of the king 
in choosing the ministers. Members of the chamber who are appointed to 
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ministers without portfolios are sometimes appointed as a means 
of introducing into the government eminent persons whose sup- 
port and experience the government desires to avail itself of, yet 
who would hesitate to assume the burden of a cabinet portfolio. 
As in Great Britain, ministers are chosen not from the ranks of 
technical administrators, except in the case of the minister of war, 
who is always a soldier and usually an active general, but from 
the members of parliament and usually from the Chamber of 
Deputies rather than from the Senate.1® All ministers, whether 
members or not, have the entrée into their chamber, where they 
have a right to be heard. 


The Cabinet System in France.—The cabinet or parliamentary 
system of government was introduced in France by the Charter 
of 1814, but it was a rather imperfect copy of the English model. 
While the king was declared to be irresponsible and the ministers 
responsible to the lower chamber, the dominating réle which the 
restored Bourbon monarchs actually played in the government of 
the country was incompatible with the normal functioning of the 
parliamentary system. With the advent of the July monarchy in 
1830 and the shifting of the preponderance of power from the 
crown to the lower chamber of parliament, the control of the latter 
body over the ministers became more effective and thus one of 
the conditions of the true parliamentary system came to prevail. 
In the language of M. Thiers, the king now reigned but did not 
govern. But from the first the French system differed from that 
of England, where this form of government has operated with 
the greatest success. In the first place, the existence of a multiple- 


position in the cabinet are not required to submit to a new election as was 
formerly the rule in England. 

“But M. Theunis, who became prime minister in 1921, was not a member 
of either chamber. At the outbreak of the World War a coalition cabinet was 
constituted in Belgium as in other countries. It consisted of representatives of 
the Catholic party—the dominant party—and of the Liberal and Sccialist parties. 
It was continued for a time after the war but in 1921 the Socialists refused to 
participate longer in the government and became the opposition party. More 
recently, however, coalition cabinets, predominantly Socialistic, have governed 
Belgium. 

The Senate of Belgium has on various occasions asserted a claim to control 
the ministry but it has not succeeded in making good its claim, Nevertheless, 
the Senate may be dissolved equally with the Chamber of Deputies—an unusual 
feature cf the cabinet system of goyernment. 
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party system under which no single’ political party usually had 
a majority in the Chamber of Deputies made it necessary that 
cabinets should be constituted on the coalition principle. Such 
cabinets are proverbially weak and consequently their tenure is 
usually very short, as compared with the tenure of British cabi- 
nets, the average being hardly more than eight months! and in 
Tecent years only three months. Naturally the choice of prime 
Minister (the president of the council, as he is called) is often 
attended with great difficulty and long delays, and the selection 
by him of his colleagues is usually an even more difficult task.1$ 
Under such a system continuity of policy is necessarily difficult 
and frequently impossible. 

Other conditions and features of the French system differen- 
tiate it from that of Great Britain. French temperament is not 
especially favorable to the smooth working of the cabinet system. 
In Great Britain there is a disposition on the part of parliament 
to allow itself to be guided and directed by the ministry, the 
Parliament contenting itself with the ultimate right of control.19 
In France, on the contrary, the respective réles of parliament and 
Ministry are reversed: the ministry instead of leading and guid- 
ing the parliament is itself controlled by the chambers even in 


.~ In 1873-1926 (a period of 53 years) France was governed by about 75 
different ministries, whereas during that period Great Britain had only 12 prime 
Ministers. Between November, 1917, and July, 1926, a period of less than nine 
years, France had 15 ministries, their tenures ranging from two days to two 
years and two months. Nine of them lasted less than four months and 5 of 
them less than one month. The Czar Alexander III is said to have once remarked 
to M. Hanotaux that “during the last 15 years the French minister of foreign 
affairs has been changed 15 times, so that one never knows whether one can 
Tely on real continuity of French foreign policy” (Vizetelly, “Republican France,” 
1870-1919, p. 432). This forms a striking contrast to the history _ of the foreign 
Office of Russia, where only three different men occupied the ministry of foreign 
affairs between 1813 and 1895, a period of 82 years. In 1925 three different men 
Occupied in succession the ministry of finance in France. i = 

See some- instances cited in my article “Cabinet Government in France. 
Amer, Pol. Sci. Review, vol. VIII (1914), pp. 366-7. As in other countries where 
© cabinet system exists the rôle of the head of the state is limited to the 
Selection of the prime minister, who is left free to choose his colleagues.’ This 
Tule became established in 1877 when President MacMahon’s Tequest to be 
allowed to choose also the ministers of war and marine was successfully resisted 

Y M. Dufaure, whom the president had asked to form a ministry. 
um Compare Sidney Low, “The Governance of England,” p. 81, and Bagehot, 
‘The English Constitution,” ch. 6. “The principle of Parliament,” said Bagehot, 
‘is obedience to leaders: it chooses its leaders and then follows them; what 
they propose, it supports.” 
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respect to the details of administration and legislation and is fre- 
quently overthrown upon minor questions, notwithstanding the 
constitutional prescription that it shall be responsible only for 
its general policies. Through an excessive development of the 
practice of interpellations, ministers are harassed, compelled to 
give explanations in regard to relatively unimportant incidents, 
and are occasionally forced to resign on account of happenings 
which in England would not be regarded as meriting parliament- 
ary discussion. This practice, which consumes a large part of 
the time of parliament and leads to the upsetting of ministries 
upon relatively unimportant questions, has been the object of 
much criticism by French writers, who charge that the existing 
French system is not the true parliamentary system but one which 
might more accurately be called députantisme.*° 


In France, ministers are usually members of one or the other 


*See the authors cited in my article, “Cabinet Government 
Amer. Pol. Sci. Review, vol. VIII (1914), pp. 353 ff. 
ment in France,” says Professor Moreau (“Le pouvoir mi 
Parlementaire, vol. Vi, p. 103), “is reversed, the head being on the ground 
and the feet in the air, the chambers governing instead of administering and 
directing the ministers instead of being guided by them.” “The French 
parliament, says Professor Barthélemy, “is not content to be a collaborator 
with the executive power in the determination of general policies: it wishes to 
govern alone ; and this is not all, it wishes to administer ; it descends into the 
smallest details in the execution of the laws ;—it ordains, it is the supreme dictator 
of the administration—we have reached the terminus of what Benjamin Constant 
called ‘the horrible route of parliamentary omnipotence.’ ” “Le pouvoir exécutif 
dans les républiques modernes,” p. 681. See also the criticism of M. Faguet in 
his “Problèmes politiques,” ch. 1. The French system of cabinet government 
is criticized by Redslob, an Alsatian scholar, in his “Le régime parlementaire” 
(1924). He emphasizes. as did Bagehot and Dicey, that the true cabinet system 
implies the existence of an equilibrium between the executive and legislative 
organs ; that it rests with parliament to determine the general policy of the 
country and that subject to this control the ministry must be allowed to govern 
freely without the meddling of parliament (pp. 1 ff.). The French system is 
not a true system for the reason that it is not based on the theory of equilibrium. 
Only one of the two wheels in the machine operates, namely the parliament. 
The other is “demobilized. Consequently the French system is “truncated” ; 
it is “deformed”; it is only a “reminiscence” of the parliamentary régime ; 
“its soul is dead” (p. 257). M. Carré de Malberg (op. cit. vol. Il, pp. 95-96) 
adopts a different view. He thinks the preponderance of the legislative power 
is a natural feature of the cabinet system. Consequently the French type is the 
normal type whereas that of Great Britain represents a singular and abnormal 
type. 


o in France,” 
Parliamentary govern- 
nistériel,” Rev. Pol. et 
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chamber, subject to the exception that occasionally the ministers 
of war and of marine are army or naval officers and not therefore 
members of parliament. Different from the British practice, 
ministers have the entrée to both chambers, where they may be 
heard and interpellated, even when they are not members of 
either. As in Belgium and since 1919 in Great Britain, members 
who are appointed to ministerial positions are not required to 
submit to a new election. Between 1868 and 1914 no ministers 
without portfolio appear to have been appointed, but during the 
World War the earlier practice was revived.*! Under-secretaries 
of state who have charge of a portion of the administrative work 
of the department to which they are attached are frequently 
appointed, there being several such in the Viviani ministry of 
1915. In 1906 the practice was introduced of inviting them to 
attend the meetings of the council of ministers. Strictly speaking, 
they are not responsible to parliament, but in practice they resign 
With the ministries to which they are attached. 

There has been much discussion among the commentators 
on the French constitution as to whether the ministers are res- 
Ponsible to the Senate as well as to the Chamber of Deputies. 
On the one hand, it is argued on the basis of British and Belgian 
practice and upon French practice during the monarchy from 
1814 to 1848, that the ministry is responsible only to the Chamber 
of Deputies. Moreover, since the Senate cannot be dissolved 
while the Chamber of Deputies may be, it would, it is pointed 
Out, place the Senate in a position of mastery over the Chamber 
to allow it to overthrow a ministry.22 On the other hand, the 
Constitution declares in plain language that the ministry shall be 
Yesponsible to the chambers, and not merely to one of them; 
the Senate has equal powers of legislation with the Chamber of 
Deputies; unlike the upper chambers in Great Britain and in 
the old French monarchy the French Senate is elected and it may 
interpellate the ministers and vote orders of confidence or censure 
€qually with the Chamber of Deputies.*? In practice ministries 

“At the outbreak of the war, M. Viviani took the premiership without 
Portfolio and appointed an anti-militarist of the Socialist party as minister with- 
out portfolio. His successor, M. Briand, appointed five ministers without port- 


olio as members of his cabinet. The ministry as thus constituted contained 23 
members, the largest ever known in’ France. k E 

=So argued the late Professor Esmein, “Droit const.” (5th ed.), p. 738. 

= See the arguments of M. Duguit, “Droit const.” (1911), vol. II, pp. 431 ff, 
and other writers cited in my article referred to above, p. 356. note 9. 
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have on several occasions resigned in consequence of the hostile 
attitude or votes of the Senate,*4 and it now seems definitely 
established that the senate may compel a ministry to resign.” 
The responsibility of the ministry to both chambers and the 
necessity which the president is under of obtaining the consent 
of the Senate to dissolve the Chamber of Deputies undoubtedly 
increase the difficulties of cabinet government in France. In this 
connection it may be remarked that the practice of dissolution 
in France has fallen into desuetude. Exercise in 1877 by 
President MacMahon against a chamber which undoubtedly 
represented the overwhelming majority of the electorate (and 
exercised therefore in violation of the spirit if not the letter of 
the constitution) , the French have come to regard it with a certain 
fear and as being inconsistent with the spirit of the republican 
régime. This represents a curious departure from the system of 
cabinet government in Great Britain, where dissolutions of the 
House of Commons and appeals to the electorate are not un- 
common and where such a procedure is regarded as one of the 
most fundamental and essential features of responsible 
government.?¢ 


Cabinet Government in Italy.—In Italy the conditions under 
which cabinet government is conducted are similar in many res- 
pects to those prevailing in France. As in France, the chambers 
are usually divided into a number of political groups or factions, 
each of which must be given representation in the cabinet, and 
each must be placated whenever it shows signs of disaffection. 
Cabinets formed after long and laborious negotiations, says 
Dupriez, sometimes go to pieces over the first question which 
provokes debate.27 The rôle of the chamber in determining the 
selection of the ministers is less than it is in either England or 
France. The king enjoys a much larger freedom and discretion 
in chosing his ministers, and the constitution says he may dismiss 


“For example, the Bourgeois ministry in 1896, the Briand ministry in 1913, 
and the Herriot ministry in 1925. 

* But M. Esmein says these instances show merely that the Senate has the 
power to compel the resignation of a ministry but not that it has a right to do so- 
It may be remarked in this connection that the Chamber of Deputies has often 
crown ministries which at the time had the undoubted confidence of the 

enate, 

*Dicey in his article cited (Nineteenth Century, January, 1919, p. 26), 
emphasized that the power of dissolution is the “leading characteristic’ of the 
cabinet system in its normal form. 7 “Les ministres,” etc., vol. I, p. 287. 
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them. It also declares that they are responsible, but unlike the 
French constitution it does not say that they are responsible to 
the chambers or to one of them, and they have, we are told, 
“obsequiously surrendered their powers of control, so that the 
responsibility is now due mainly to the king.”?S The ministers 
are generally taken from the Chamber of Deputies, the premier 
practically always,29 but they have the entrée to both houses and 
must be heard when they request it. The ministers of war and 
marine are usually army and navy officers respectively, and if 
not already senators, they are made such by royal appointment 
at the time they are chosen to the cabinet. Ministers without 
portfolio are sometimes appointed, and since 1888 each minister 
has had under his control an undersecretary, who may represent 
the minister in the chamber and defend the acts of the 
government.%0 

In consequence of the establishment of the dictatorship of 
Mussolini, the responsibility of the ministers to parliament vir- 
tually ceased to exist. For a time after the World War a suc- 
cession of weak, timid, and short-lived cabinets followed which 
Were powerless to deal with the extraordinary situation then 
existing in Italy, in consequence of which the cabinet system 
Virtually broke down. By a law passed in 1923, it was provided 
that ‘the political party which polled the largest vote for the 
Chamber of Deputies should have two-thirds of the membership. 
This enables the Fascisti party to control the chamber even 
though it does not elect an actual majority of the membership. 
Still later a law was passed making the ministers responsible to 
the king rather than to the chamber, thus establishing fully 
Mussolini’s independence of parliament. The chamber has in 
fact been reduced to the rôle of a mere consultative body. 


Cabinet Government in Germany.—In Germany, the cabinet 
System was unknown before the close of the World War, although 
it found a place in the constitution proposed by the Frankfort 


3 This is the view of Dupriez (vol. I, p. 287)—a view which seems a little 
extreme, The king, it is quite true, exercises a more important role in the selection 
Of ministers than in England, but there are limitations on his choice, and strong 
Party leaders, like Giolitti and Sonino, have been practically forced upon him: 
n actual practice, moreover, the responsibility of the ministers is primarily to 

he legislature rather than to the king. 
* Only once since 1848 has the premier been a senator. 
Dupriez, vol. I, 282. 
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parliament of 1848 and was constantly demanded by the Social 
Democratic party after the founding of the Empire in 1871. 
The imperial chancellor, the chief minister, and the other minis- 
ters who were associated with him not as his colleagues but as 
his subordinates and who were administrative functionaries taken 
from the ranks of the bureaucracy rather than from parliament, 
were responsible only to the emperor and could not be forced to 
resign by a hostile vote of the Reichstag. On several notable 
occasions the Reichstag by a large majority condemned the policy 
of the government and the Social Democrats demanded the resig- 
nation of the chancellor, but he usually replied that such a vote 
merely represented a difference of opinion between him and the 
Reichstag and could not be interpreted as a binding command 
to resign, that his responsibility was to the emperor alone and 
that he had no intention of resigning so long as he had the con- 
fidence of his Majesty.31 In consequence, the Reichstag was not 
able to exercise any effective control over the government aside 
from its control over appropriations, and under the prevailing 
German doctrine of the budget this control was considerably 
limited.22. It must be said, however, that apart from the Social 
Democrats the number of Germans who demanded a system of 
parliamentary responsibility was not large. Many German poli- 
tical writers and statesmen condemned the parliamentary system 
on the ground that it twas a form of government by “fleeting 
majorities,” that it was not in accordance with German notions 
of strong personal government, and because they did not desire 


For example, in 1913 the Reichstag, by a vote of 213 to 97, condemned the 
goyernment’s policy of expropriation in Poland and also its policy in respect to 
the “Sabern Affair” by a vote of 293 to 54, on both of which occasions the 
Social Democrats demanded the resignation of the chancellor, but without result- 
Tt is true: that in 1909 the chancellor Von Bülow resigned, partly in consequence 
of the hostile attitude of the Reichstag, but it was not until he had secured the 
legislation which he demanded and it was not because he was compelled to resign. 
He might have continued to defy the Reichstag as other chancellors did before 
and after him. 

= According to this doctrine parliament could not refuse to appropriate the 
sums necessary for the maintenance of services already provided for by law, 4 
though it might repeal the law and thus put an end to the service. But so long 
as the law remained in force parliament was bound to provide the funds necessary 
for the continuation of the service which it had established and if it refused tO 
do so the government itself might make the appropriations. See Shepard, “The 
German Doctrine of the Budget,” Amer. Pol. Sci. Review, vol. IV, pp. 52 ff. 
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to be put in the position of seeming to imitate the English and 
French.?3 

With the accession of the Social Democrats to power at the 
close of the World War, however, the establishment of parlia- 
mentary responsible government was assured.®™t Accordingly the 
new constitution (1919) provided not only that this system should 
be established for the Reich, but that each of the individual mem- 
ber states (Länder) should likewise be governed by a cabinet 
which must have the confidence of the representatives of the 
people (Art. 17). In short, having proscribed the system of per- 
sonal government in the Reich, logic and consistency required 
that it should be equally proscribed in the states composing the 
Reich. The constitution expressly requires that the chancellor 
and the other ministers must possess the confidence of the 
Reichstag and must resign whenever that confidence is withdrawn 
by formal resolution. It requires all official acts of the president 
of the republic (who is declared to be politically irresponsible 
to parliament) to be countersigned either by the chancellor or 
some other minister who thereby assumes the responsibility to 
the Reichstag for his acts. The president is given the power to 
dissolve the Reichstag, but he is obliged to obtain the counter- 
signature of a minister in order to do so, a requirement which 
may on occasion prove to be impossible. The German system 


= Compare Schmoller in “Modern Germany” (trans, by Whitelock, 1916), 
p. 213, and Treitschke, “Politics? (Eng. trans.), vol. I, p. 117. Treitschke 
condemned it because it inyolved the “very negation of monarchy itself” and 

ecause it was “a constitutional impossibility.” Adverting to the “English 
pattern,” he asked: “where and by whom is it laid down that Germany with 
her glorious history is bound to follow in the footsteps of an island state ?” 

As to the reason why the system never gained a fast hold in Germany before 
the World War see an article by Professor Walter J. Shepard, entitled, “Tendencies 
toward Ministerial Responsibility in Germany,” Amer. Pol. Sci. Review, vol. V, 
Pp. 57 ff. 

“Tn fact, a few weeks before the Armistice (Sept. 30, 1918), the emperor, 
Yielding to the Socialist demand, addressed a letter to the departing chancellor 
in which he stated that it was his desire that “the German people should colla- 

Orate more effectively than in the past in the determination of the destiny of our 
Fatherland,” and that “men invested with the confidence of the people should 
Participate in a large measure in the rights and duties of the government.” In 
consequence of his surrender, laws were passed on October 29, 1918, making the 
chancellor responsible to the Reichstag and the Bundesrath and providing that 
Ministers might be selected from the Reichstag. Brunet, ‘The German Constitu- 
tion” (Eng, trans, by Gollomb. 1922), pp. 8 f. Since the close of the war the 
cabinet system has been the subject of numerous studies by German scholars. A 

ibliography of the literature may be found in Redslob, “Le régime parlementaire” 


(1924), pp. 278-279. 
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is peculiar in that it distinguishes sharply between the réle of 
the chancellor and that of the other ministers. The president 
appoints the chancellor and upon the proposal of the latter, he 
appoints and dismisses the other ministers. The chancellor is 
empowered to determine the general policy of the government, 
he countersigns the official acts of the president relating to mat- 
ters of general policy, and he assumes responsibility for such 
policies. The other ministers are declared to be responsible to 
the Reichstag for the policies of their particular departments and 
they countersign the acts of the president which relate to the 
policies of their respective departments. Thus a distinction is 
attempted to be made between what the French call “govern- 
ing” and “administering”; the chancellor is responsible for 
policies which fall within the former class; the other ministers 
for policies of the latter character. The result is that the 
principle of collective responsibility does not exist even in res- 
pect to questions of general policy.** This feature gives the 
German cabinet system a unique character and its practical work- 
ing will be watched with much interest by students of political 
‘science. On account of the multiple-party system which exists 
in Germany, the task of constituting cabinets has not always been 
easy. In practice they are necessarily of the coalition type, the 
‘principal republican parties usually being represented by a 
number of members roughly in proportion to their strength in 
the Reichstag. The establishment of the Hitler réoime in 1933 


virtually displaced the system introduced by the constitution of 
1919. 


The Cabinet System in Other European States,—The consti- 
tution of the new republic of Austria (1920) establishes a somewhat 
similar system of cabinet government. All official acts of the 
president of the republic are required to be countersigned by the 


* See as to this Redslob, op. cit., p. 280, who referring to the unique position 
of the chancellor in his relations with the other ministers, characterizes the 
German system as “mi-départemental, mi-hiérarchique.” Adyerting to the provi- 
sion for the popular recall of the president, Redslob declares that it is incompatible 
with the traditional type of cabinet government, which supposes an irresponsible 
chief of state. 

“Thus the first cabinet under the new constitution (14 members) was com- 
posed of 7 Social Democrats, 4 Democrats, and 3 representatives of the Center 
party, an agreement being reached among the three parties as to the number 
which each should have. 
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chancellor or some other minister. The president is declared 
to be irresponsible to the legislature except for violation of the 
law, but the ministry as a whole or its individual members are 
declared to be responsible to the lower chamber and they are 
automatically removed from office by the adoption of a resolution 
of the chamber withdrawing its confidence.®T 

A feature which distinguishes the cabinet system of Austria 
from that of all other countries is found in the constitutional 
provision that the ministry shall be elected by the lower chamber 
instead of being appointed by the head of the state, and that 
the ministers, although required to be eligible to seats in the 
lower chamber, are not required to be members. In Austria as 
in other parliamentary-governed countries the existence of the 
multiple-party system makes it necessary that cabinets shall be 
constituted on the coalition principle. 

The cabinet system of Poland is modeled to some extent 
on that of France. Thus*the lower chamber can be dissolved 
Only with the consent of the senate, but with this difference, 
that the consent of three fifths of the senators is necessary instead 
of a majority of the senate as in France. In Yugoslavia the 
ministers are responsible to both the king and the parliament. 
The latter may be dissolved by the king only if the decree of 
dissolution is signed by all ministers. In Czechoslovakia the 
President can dissolve parliament (both houses) only during the 
last six months of his term. The cabinet, however, is responsible 
Only to the chamber of deputies. In Rumania the king has a 
larger control over the ministers than the head of the state 
usually has in parliamentary-governed countries. Recently he 
compelled the cabinet to resign and took a new ministry from the 
Minority party. 

IV. PRESIDENTIAL GOVERNMENT 


„ Features of Presidential Government.—What has been called 
‘ presidential ” government, as contradistinguished from cabinet 
OF parliamentary government, is that system in which the execu- 
tve (including both the head of the state and his ministers) is 
constitutionally independent of the legislature in respect to the 


= Arts, 67-78. 

Ba Art, 70. In a number of the individual German states, such as Prussia and 
ee which have no titular executives, the prime minister is elected by the 
er house of the legislature, and in Baden, the entire cabinet is so elected. 

G: Pe—21 
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duration of his or their tenure and irresponsible to it for his or 
their political policies. In such a system the chief of state is not 
merely the titular executive but he is the real executive and 
actually exercises the powers which the constitution and laws 
confer upon him. He may and generally does act through the 
agency of ministers or “secretaries” (as they are called in the 
United States), but they do not thereby assume the responsibility 
to the legislature for his acts. In legal theory, their acts are his 
acts; they are chosen by him usually from the members of his 
own party,%® but they are not taken from the legislature and in 
fact they may belong to a political party which does not have a 
majority in either chamber of the legislature. Indeed they can- 
not in the United States be members of the Congress, since the 
exercise of legislative mandate and the holding of ministerial 
office at the same time are constitutionally incompatible functions. 
They do not, therefore, unlike cabinets in countries where the 
parliamentary system prevails, prepare, introduce, and advocate, 
in the legislative chambers, the measures which they desire to 
have enacted into law, except in so far as they may do so through 
the agency of particular members of the legislature who may be 
in sympathy with such measures. They might be allowed the 
entrée to the legislature with the right to be heard and to be 
interpellated, but in practice they are usually not—never, in the 
United States. They are solely the ministers and servants of the 
chief executive who appoints them, and not of the legislature; 
they are politically responsible only to him and he may dismiss 
them for any reason which may seem to him to be sufficient 
without regard to whether they have the confidence of the legis- 
lature or not. He and they are generally responsible to the 
legislature or one chamber of it for certain grave crimes and 
may be impeached and removed from office, but they are not 
‘responsible to the legislature for their political policies or acts- 
Votes of censure, condemnation, or want of confidence by the 
legislature have therefore no legal effect and they never think of 
resigning in consequence of such votes or of the refusal of the 


® This is not a constitutional requirement and in the United States there have 
been departures from the general practice. Thus both presidents Roosevelt 9” 
Taft had in their cabinets one or two members who belonged to the opposition 
party. During the late war President Wilson was urged to follow the example © 
Great Britain, France, and other European countries and take into his cabinet some 
members from the opposition party, but he declined to adopt the suggestion. 
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legislature to enact the measures or yote the appropriations which 
they advocate. 

The ministers are, as stated above, politically responsible 
only to the chief executive who appoints them, and he (in case 
he is popularly elected) is responsible only to the electorate. 

Since, under the presidential system, the chief executive and 
his cabinet may, and in the United States not infrequently do, 
belong to a political party which is in the minority in one or 
both chambers of the legislature, their responsibility to the legis- 
lature under such circumstances would manifestly lead to the 
breakdown of the presidential system. 


The Presidential System in the United States.—The presiden- 
tial system finds its most conspicuous example in the United States, 
both in the national government and in those of the individual 
States, and in most of the Latin-American states which have fol- 
lowed North American model. In a modified form it existed 
in the former German Empire (1871—1919), where, as stated 
above, the ministers were not taken from parliament but were 
the servants of the Emperor, where neither he nor they were 
Tesponsible to parliament for their political acts or policies, and 
where the tenure of the latter was dependent entirely upon the 
pleasure of the emperor and not at all upon the will of parliament. 

In the United States, the term of the President is fixed by 
the constitution at four years, he is elected by the people, and his 
Powers are prescribed by the constitution; consequently he is 
independent ‘of Congress in respect to his election, his powers, 
and the duration of his tenure. He may recommend for the 
Consideration of Congress the enactment of particular laws which 
he favors or the appropriation of money for specified purposes ; 
he May veto bills passed by Congress, to which he objects, but 
neither he nor the members of his cabinet may themselves intro- 
duce bills or appear in Congress to advocate their adoption, nor 
May he dissolve either house of Congress and order a new election. 
He is absolutely free in choosing the members of his cabinet and 
18 not obliged to select men who have the confidence of the 
majority party which controls either one or both houses of Con- 
8ress. Nor is he limited, as the chief executive in parliamentary- 
Soverned countries, to choosing a principal minister who selects 
his colleagues. He chooses them all; they are his subordinates, 
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not his colleagues ; consequently his relation to them is very dif- 
ferent from the relation of the prime minister in England, for 
example, to his associates. They are solely responsible to the 
President for their political acts and not to Congress, and they may 
be dismissed by the President for any reason which may seem to 
be sufficient or for no reason at all.t® The system of the United 
States therefore on its executive side is in large measure consti- 
tutionally autocratic and uncontrollable by Congress. 

The Presidential System in Latin America.—In most of the 
Latin-American countries the presidential system, following the pat- 
tern of the United States, has been introduced. 

In Argentina the constitution, however, requires that the acts 
of the president shall be countersigned by the ministers, who shall 
be individually responsible for the acts which they sign and jointly 
responsible for all acts agreed upon by each minister and his 
colleagues (Arts. 87-88). It also provides that the ministers may 
attend the sessions of congress and take part in the debates but 
shall have no vote (Art. 92). It will be noted that while the 
constitution proclaims the responsibility of the ministers, it does 
not indicate to whom they shall be responsible, whether to the 
congress or the president. The ministers are frequently inter- 
pellated in congress and in the session of January 29, 1894, an 
opposition member asserted that it belonged to congress at all 
times to require the ministers to attend and give explanations re- 
garding their policies. Presidents and cabinets have sometimes 
resigned because of disagreements with the chamber of deputies, 
but opinion and general practice are in favor of the principle of 
the independence of the executive of parliamentary majorities, 
as in the United States.*? 


“The dismissal by President Wilson of Secretary of state Lansing affords 2 
notable example. 

“The system in the states of the Federal Union is somewhat different, since 
the principal state officers who collectively bear some resemblance to the President’ 
cabinet are usually elected by the people and are not therefore subject to te 
control and direction of the governor. In short, the executive power is largely 
collegial in organization ; the principal state officers are the colleagues rather than 
the subordinates of the governor, and they are as independent in respect 
their tenure and powers as he is, though like him they are not responsible to the 
legislature in the sense that they can be turned out of office by it. 3 

“See the questions from dispatches to the Paris Temps, in Esmein, “Droit 
constitutionnel,” p. 423. See also James, “The Constitutional System of Brazil, 
p. 102, who, referring to the Argentine provisions, remarks that they were go 
intended to imply political responsibility to the congress. 


THE SWISS SYSTEM ; 315 


The constitution of Brazil (July 24, 1891) is more exact and 
emphatic in respect to the relation between the president, his 
ministers, and the congress. It declares that the ministers may not 
appear in either chamber, that they may communicate with it 
only in writing or by conference with its committees, and that they 
shall not be responsible (except for crimes defined by law) either 
to the congress or the courts for the advice which they give the 
president.48 It further fixes the term of the president at four 
years and declares that he can be removed only by the process of 
impeachment.‘ Only in one respect does the Brazilian system 
differ from that of the United States: the constitution requires 
that the acts of the president shall be countersigned by the 
Ministers.45 But as in the United States this was not intended 
to imply the political responsibility of the ministers to either or 
both chambers of congress. Their political responsibility is only 
to the president who appoints them.‘® 


V. Tue Swiss SYSTEM 


Characteristics of the Swiss System.—A system of government 
which falls in a class by itself, which differs fundamentally from 
the presidential and cabinet types, but which combines certain 
features of both, is that of Switzerland. - It is a system in which 
the government is carried on by an executive council or board 
(seven members) chosen by the legislature for the same term as 
its own and usually from its own membership. It bears some 
resemblance to the cabinet system in that this council is, in a 
Sense, a committee of the legislature chosen by it to exercise the 
executive functions of the government, that each member is head 
of an administrative department, that the members may occupy 
Seats in both chambers of the legislature, that they may make 
Motions, be heard (but may not vote) and be interpellated regard- 
ing their official acts and policies, and that they are largely subject 
to the control of the legislature (or rather the lower chamber) 
and will ordinarily yield to its demands when the legislature insists 
Upon it. The council resembles a cabinet also in that it formu- 
lates and prepares drafts of all important legislative measures, 
including the budget, introduces them into the legislature, and 


«Arts, 49-52, “ Arts. 43-53. S Art. 132. 
“James, “The Constitutional System of Brazil” (1923), p. 101. 
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advocates their enactment into law. Like the cabinet in England, 
in practice it plays the röle of leader and guide, much more sO 
than French ministries do.t* It differs from the cabinet in parlia- 
mentary-governed countries, however, in that it does not necessa- 
tily represent the majority political party or a bloc of parties in 
either chamber, that consequently it is not necessarily a homo- 
geneous body, politically speaking, that the members of the council 
are not at the time of their election committed to any political 
program, that interpellations are not followed by votes of appro- 
bation or censure, and, most important of all, that the members 
of the council are not responsible to the legislature in the sense 
that they are bound to resign when they lose its confidence Or 
when the measures or policies which they advocate are altered oF 
rejected. Moreover, they do not possess the power which ministries 
in most parliamentary-governed countries have, namely, the power 
to dissolve the legislature, or one chamber of it, and appeal to 
the electorate when they believe that they rather than the legis- 
lature represent the popular will.*® 


VI. THE SOVIET SYSTEM OF RUSSIA 


Principal Features.—A recently established form of government 
which is distinctly sui generis, not only from the point of view of 
the system of representation upon which it is based but also in 
respect to the relation between the executive and legislative powers 
is that of the Russian Socialist Soviet Republic. Both the supreme 
legislative power and the constituent power are vested in the 
All-Russian Congress, representing the various soviets. When it 
is not in session, its powers are exercised by a central executive 
committee of more than 300 members chosen by the congress- 
Owing to the large and unwieldy size of the congress, the com- 
mittee virtually exercises the legislative power of the congress and 
in practice it remains in session the year round even when the 
congress is sitting. It has thus become a sort of subordinate 


“ An example of the confidence of the legislature in the executive council W4® 
afforded at the outbreak of the World War when the legislature by a resolution 
conferred “unlimited full power” upon the council to take all measures to main- 
tain the security, integrity, and neutrality of Switzerland and to protect the public 
credit and economic interests of the country, 

* Good brief accounts of the Swiss system may be found in Bryce, “Moder? 
Democracies” (1921), vol. I, pp. 351 ff.; Munro, “The Governments of Europe 
ea pp. 705, ff. ; and Brooks, “Politics and Government of Switzerland” (1918), 
ch, 5. 
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parliament which exercises its authority always subject to the 
supervision and ultimate control of the congress. The executive 
power, properly speaking, is entrusted to a council of people's 
commissars, each of whom is the head of an administrative depart- 
ment or commissariat. They are chosen by the executive com- 
mittee and are responsible individually and collectively to it for 
their acts and policies. The council is therefore analogous to a 
ministry in parliamentary-governed countries. On the whole, the 
Russian system is more closely akin to the cabinet or parliamentary, 
system than to the presidential system, although it differs from, 
them both in so many particulars that, like the Swiss system, it 
properly belongs in a class by itself. Aside from the fact that it 
is not, and does not pretend to be, a democracy and that it rests 
mainly upon a system of vocational rather than geographical re- 
presentation, its most distinctive feature lies in the non-existence 
of the principle of the separation of powers. 
VII. UNITARY AND FEDERAL GOVERNMENTS 


Unitary Government.—Considered from the point of view of 
the concentration and distribution of power and the relation 
between the central and local authorities, governments may be © 
classified as unitary (or centralized) and federal. Where the whole 
power of government is conferred by the constitution upon a 
Single central organ or organs, from which the local governments 
derive whatever authority or autonomy they may possess, and 
indeed their very existence, we have a system of unitary govern- 
ment. It is characteristic of this form of government that there 
is no constitutional division or distribution of power between the 
central government of the state and the subordinate local govern- 
ments, There is, in short, but one common source of authority 
and but one will exerted. For convenience of administration all 
Unitary states are in fact subdivided into circumscriptions or dis- 
tricts (provinces, departments, countries, communes, etc.), each 
of which has a certain sphere of autonomy and restricted powers 
of local government, but generally those local areas are created 
and altered at will not by the constitution but by the central 
government, and whatever autonomy oF power of local govern- 
ment they may possess is delegated to them by the central govern- 
Ment and may be enlarged or contracted at its will. They are, in 
short, merely parts of the central organization created by the 
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latter to act as its agents for the purpose of local administration : 
they are subject to its contro] and whatever autonomy or govern- 
mental competence may have been conceded to them exists by 
sufferance rather than by constitutional guarantee. 

The governments of Great Britain and most of the coun- 
tries of continental Europe and of Asia belong to this class. In 
Great Britain the countries and cities in fact possess a consider- 
able sphere of local autonomy and of self-government, but it is 
derived from ordinary acts of parliament; it may be enlarged 
or restricted at the will of parliament, and many of the activities 
of the local government are subject to the control of the central 
authorities.*9 

On the Continent, the government of France is the outstand- 
ing example of a unitary government. The country is divided 
into territorial circumscriptions called “departments” and these 
are subdivided into cantons, arrondissements, and communes, 
each having its own organs for certain purposes of local govern- 
ment, but the autonomy which they possess is very restricted; it 
is derived not from the constitution but from acts of parliament ; 
the local organizations are in latge measure mere agents of the 
central government, and the exercise of the powers of govern- 
ment left to them is subject to wide control by the central govern- 
ment even when those powers relate to matters of local 
administration.5° 

In the other countries of continental Europe (except those 
in which the federal system has been established : Germany, 
Austria, and Switzerland) the situation in this respect differs only 
in degree from that of France. 


Federal Government Explained.—Federal government as contra- 
distinguished from unitary government, is a system in which the 
totality of governmental power is divided and distributed by the 
national constitution or the organic act of parliament creating 
it, between a central government and the governments of the 
individual states or other territorial subdivisions of which the 


“As to this control, see Ashley, “Local and Central Government’ (1906)- 
ch. 1, and Lowell, “The Government of England” (1908), vol. II, pt. II. 

© As to the position of the local governments in France and the control 
which the central government exercises over them, see my article “Administrative 
Reform in France,” Amer, Pol. Sci, Review, vol. XIII (1919), pp. 17 ff, and the 
sources there cited. Also Gooch, “Regionalism in France” (1913), ch. 2. 
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federation is composed. These latter governments are not the 
creations of the central government of the union; in most federal 
systems the reverse is the case, that is, the central government 
has been created by the constituent members through the act of 
federation ; they are something more than parts or agents of the 
central organization ; their sphere of autonomy is determined not 
by the central government but by the general constitution of 
the federation or, as in the British dominions, by an act of the 
imperial parliament which serves the purpose of a constitution. 
Consequently, they do not exist by the sufferance of the central 
government nor may their competence be restricted by it. 

Federal government may, therefore, be defined as a system 
of central and local government combined under a common 
sovereignty, both the central and local organizations being 
supreme within definite spheres, marked out for them by the 
general constitution or by the act of parliament which creates 
the system. It is dual government as contradistinguished from 
unitary government and confederate government. The territo- 
rial areas of these local organizations are not therefore mere 
administrative districts, but autonomous and, in a certain sense, 
self-created political communities, having their own constitutions 
and political systems. The central and local governments are 
not, however, totally separate and disconnected from each other 
in organization. Federal government is not, as is often loosely 
said, the central government alone, but it is a system composed 
of the central and local governments combined. The local gov- 
ernments are as much a part of the federal system as the central 
government is, although they are not the creations of or subject 
to the control of the central government. 

Distribution of Powers in the Federal System.—The principle 
upon which the powers of government are distributed between the 
central and local governments in a federal system is that those 


‘affairs which are of common interests to the federation as a whole 


and which require uniformity of regulation should be placed 
under the control of the central government, while all matters 
Not of common concern should be left to the care of the local 
fovernments.51 In short, there should be one government for 
National affairs and a number of local governments for local 


% Compare Dicey, “Law of the Constitution,” p. 131; and Freeman, “History 
of Federal Goyernment,” pp. 3-4. 
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affairs. In respect to the former, therefore, federal government 
resembles unitary government, while in respect to the latter it 
is more like confederate government. Opinions differ, however, 
as to what affairs require uniformity or regulation and what 
should be left to local regulation, and hence the line of demar- 
cation between general and local matters is in practice drawn 
differently in different federal systems. In most states having the 
federal form of government, however, such affairs as foreign rela- 
tions and international intercourse, war and peace, interstate and 
foreign commerce, coinage of money, patents and copyrights, 
have been placed under the control of the central government. 
Jn international relations the component members of the federal 
union are largely non-entities, but they have shown themselves 
able in certain instances to interpose obstacles in the way of the 
successful prosecution of a common foreign policy by the central 
government.52 In the more recently established federal systems 
of Europe the notion of what requires uniformity of regulation 
and what will permit of diversity of control is somewhat different 
from that which has prevailed in the United States, and conse- 
quently the principle of distribution has been different. In these 
states many affairs are treated as being of general interest and 
hence requiring uniformity of regulation, which in the United 
States are left to local regulation. Thus, in Germany the whole 
body of civil, criminal, and commercial law and the law of pro- 
cedure, as well as the law of marriage and divorce, is national, 
not local; that is, instead of widely varying legal systems in these 
domains, there is a single uniform code for all the component 
parts of the federation.5% The evils that have arisen in the 
United States in consequence of the extraordinary variety of 


"Tn Germany and Switzerland the component members of the federation 
(Lander and cantons) have a limited power to make treaties with their adjacent 
foreign neighbors. 

2% the new German federation (constitution of August 11, 1919) other 
matters such as citizenship, internal migration, emigration, immigration, etc., are 
declared to be within the exclusive jurisdiction of the Reich and the states 
(Länder) may not therefore legislate upon these matters, Over various other 
matters which in the United States fall within the jurisdiction of the individual 
states, such as the civil and criminal law, poor relief, vagrancy, the press, associa- 
tions, public meetings, public health, labor, banking, insurance, the regulation of 
theaters and cinematographs, etc., the Reich is given the right of legislation subject 
to the provision that in case this right is not exercised by the central legislature, 
they may be regulated by state legislation (Art. 7 of the constitution). Regarding 
other matters still, which in the United States are left to state legislation, Suc 
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legislation, especially in respect to certain matters that are really 
national in scope rather than local, have recently aroused discus- 
sion’ in many quarters in favor of increasing the powers of the 
national government along various lines. 


Method of Distribution.—Two methods have been followed in 
distributing the powers of government between the central and 
local organizations, where the federal system prevails. In most 
such states the powers intrusted to the central government are 
specifically enumerated by the constitution or organic act of the 
federation. To the local governments are reserved all the 
remaining powers except such as may be specifically prohibited 
to them. The central government is thus an authority of dele- 
gated powers, while the local governments are authorities of resi- 
duary powers. In other words, the competence of the central 
government is positively determined by the constitution, while 
that of the local governments is negatively determined. The 
presumption of law in case of doubt, therefore, is against the 
existence of any power claimed by the central government and in 
favor of any power claimed by the local governments. In the 
federal system of Canada, however, a different principle of dis- 


as the protection of the public order and safety, education, religion, ownership 
and use of land, disposal of the dead, etc., the Reich may, if uniformity seems 
desirable, legislate upon these or lay down fundamental principles which shall be 
observed by the states (Lander) in legislating upon them (Arts, 9-11). More- 
over, the whole. German federal system as described aboye was virtually abolished 
in 1933 under the Hitler dictatorship, and was replaced by a unitary system. In 
the new federal republic of Austria the federal legislature is given power to 
legislate in respect to practically the same matters, including also the power to 


ay down general principles to be observed by the state legislatures in legislating 
upon certain subjects. Likewise in Switzerland the legislature of the Confedera- 
t to such matters as the civil and 


tion reseryes the power of legislation in respec! J à 
criminal law, commercial obligations, child labor, insurance, issue of banknotes, 
marriage, traffic on food and in commodities which are dangerous to health, 
sanitary police, etc. In Canada the Dominion parliament has the power to legis- 
late upon such matters as trade and commerce, quarantine, banking, bills of 
exchange, promissory notes, marriage and divorce, the criminal law, and other 
matters which in the United States are left wholly or in part to the states. In 
Brazil, where the distribution of powers between the central and state govern- 
ments is in general similar to that of the United States, the federal congress is 
given power to legislate in regard to the civil, criminal, and commercial law 
(Art, 34, sec. 23). This departure from the constitution of the United States 
was due to the fact that at the time of the establishment of the federal republic 
of Brazil there was already in force uniform national law upon these subjects. 


Compare James, op. cit., P- 26. 
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tribution, prevails. There the local governments are authorities 
of enumerated powers, while the central government is one of 
both delegated and reserved powers.5t Whatever may be’ the 
method or principle of distribution, or the nature and extent of 
power delegated or reserved to either government, neither may 
enlarge its competence or redistribute the powers of government 
differently from the way in which they already have been distri- 
buted by the constitution on organic act of the union. Only the 
sovereign itself can do that. 


Federal Control and Coercion.—In some federal systems, how- 
ever, the central government is given a limited control over the 
organization and acts of the local governments. Thus, in the 
United States it is made the duty of the national government 
to see that only republican governments shall be maintained by 
the individual states, from which it may be inferred that the 
national government may prohibit such local organizations as 
do not in its judgment conform to this requirement. Similarly 
the German constitution of 1919 (Art. 17) requires that every 
state (Land) shall have a republican form of government—one 
in which the representatives are elected by universal, equal, 
direct, and secret suffrage of both men and women, according to 
the principles of proportional representation, and also that it 
shall have the cabinet system. The same provision is found in 
the Austrian constitution of 1920 (Art. 95). In Canada, the 
Dominion government has the power to disallow the acts of the 
provincial legislatures; likewise in the federal republic of 
Venezuela the national government may veto the acts of the local 
legislatures. In Germany the central government may by the 
process of federal execution compel, by armed force if necessary, 
a delinquent or recalcitrant member of the Reich to perform 
the duties imposed upon it by the constitution (Art. 48) .55 This 
tight of federal coercion against the states for the non-perform- 


“British North America Act secs, 91-92 ; Munro, “Government of Canada,” 
especially chs. 22 and 23. Article 91 of the act enumerates twenty-nine classes 
of subjects upon which the Dominion parliament may legislate, but it may also 
legislate on other subjects which are not conferred exclusively upon the provifcial 
legislatures. Article 92 enumerates fifteen subjects upon which the latter have the 
exclusive right of legislation and it adds: “generally, al] Matters of a merely 
local or private nature in the province.” 

Compare also Article 27 of the Swiss constitution, which charges the Con- 
{federation with “taking the necessary measures” against such cantons as do not 
fulfil certain duties relative to the maintenance of primary public schools and 
the admission thereto of the children of all religious confesssions, 


Qne 
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ance of their constitutional obligations distinguishes the German 
federal system from that of the United States. In the latter 
country it is generally admitted that the national government 
has no such power and in practice it has never been attempted. 
This does not mean, however, that the national government can- 
not employ force to protect the public property of the United 
States, to execute the provisions of the federal constitution, laws, 
and treaties, and to enforce the processes and decrees of the 
federal courts. The Supreme Court has said that the United 
States has the constitutional power to “brush away every obstacle” 
to the enforcement of its authority on every foot of the national 
territory. 

In case the authorities of a particular state interfere with or 
attempt to prevent such action, the force employed will neces- 
sarily be directed against them, but this is not the same thing 
asr federal coercion or federal execution in the sense in which it 
is authorized by the German constitution, It was in pursuance 
of this right that President Lincoln justified his course in send- 
ing the armed forces into the southern states in 1861. 


Local Execution of Federal Laws.—In one other respect the 
federal system of the United States, Brazil, and most other countries 
which have it, differs from that of Germany, Austria, and Switzer- 
land. In the first-mentioned group of countries the national 
Government possesses its own officials and governmental machi- 
nery for enforcing its laws, collecting its revenues, and performing 
the other services with which it is charged. The constitution 
of Brazil (Art. 7, sec. 3), expressly declares that the laws of the 
Union and the acts and judgments of its authorities shall be put 
into execution throughout the country by federal officials. Never- 
theless, it provides that the execution of federal laws may be 
intrusted to the governments of the states, with their consent. 
This devolution of authority may also occur in the United States, 
Provided the state authorities so consent, but in practice it is 


rarely done.5@ In Germany, Austria, and Switzerland, on the 


contrary, it is the practice to rely, in large measure, upon the goy- 


ce of permitting state and local courts to 


" An exception is found in the practice, : 
s in pursuance of federal legislation goy- 


issue certificates of naturalization to alien 5 o 
erning the naturalization of foreigners. The reliance, in part, of the national 
government upon the states for their assistance in the execution of the federal 
liquor prohibition law may also be cited as another exception. 
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ernments of the states (Länder) or cantons to carry into execu- 
tion the laws enacted by the national legislature. In Germany 
the constitution (Art. 14) declares that the laws of the Reich 
shall be executed by the state authorities, unless otherwise provid- 
ed by law. Except for such matters as are committed exclusively 
to the jurisdiction of the Reich (foreign affairs, national defense, 
coinage, customs, postal administration, and a few other matters) , 
the Reich does not depend upon its own officials and agents but 
relies upon those of the states. The constitution of Austria 
(Arts. 10-11) likewise provides that while federal legislation in 
respect to certain specified matters shall be executed by the federal 
authorities, the execution of federal laws relating to various other 
matters shall be intrusted to the state authorities. In Switzerland 
likewise a considerable part of the legislation enacted by the 
federal parliament is left to the cantonal governments to be exe- 
cuted, and certain federal taxes ( e.g., the military exemption tax) 
are collected by the cantonal authorities.57 

Each system has its advantages and disadvantages. Reliance 
upon the state or local authorities avoids the duplication of 
administrative machinery, but it possesses the disadvantage which 
results from throwing upon the local governments responsibility 
for the execution of national laws and the defense of national 
policies to which they, supported as they often are by local pub- 
lic sentiment, may be opposed or as to the enforcement of which 
they may be indifferent. In order to insure that such legislation 
will be properly executed by the local governments, the federal 
systems of Germany, Austria and Switzerland provide for federal 
supervision, inspection, and as stated above, for federal coercion 
of the local governments, when they are charged with the exe- 
cution of federal legislation. Thus, in Germany, the federal 
ministry is empowered to issue instructions to the state author- 
ities as to how the federal laws shall be carried out and it may 
dispatch commissioners to the state governments to supervise the 
execution of those laws (Art. 15). The constitution of Austria 
(Art. 15) likewise provides for federal supervision of the execu- 
tion of national laws. Similarly, in Switzerland, the government 
of the confederation exercises supervision over the cantonal 
administration of various federal laws.*s 


= See as to this Brooks, “Government and Politics of Switzerland,” p. 59. 
* Brooks, op. cit, p. 59, and Bryce “Modern Democracies,” vol. I, p. 342. 
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Federal Intervention in Local Affairs.—In most countries where 
the federal system is found the national government has a certain 
right of intervention in local affairs, especially for the preserva- 
tion of internal order. In the United States the national govern- 
ment may intervene, by the use of armed force, if necessary, to 
Suppress domestic violence in any state, provided application has 
been made for such aid by the legislature, if it be in session, or 
by the governor if it is not in session. If the disturbance inter- 
feres with the operations of the national government, the proces- 
ses of the federal courts, or with the movement of interstate 
commerce the President is not bound to wait for an application 
from the governor or the state legislature but may upon his own 
initiative send federal troops to the scene of the disturbance and 
prevent such interference, as President Cleveland did in the case 
of the Chicago strike in 1894.%° 
_ In Brazil the federal government is empowered to intervene 
in the affairs of the states to repel invasion, to maintain the 
republican form of government therein, to reéstablish order and 
tranquillity (upon request of the state governments) , and to in- 
Sure the execution of federal laws and the judgments of the 


federal courts.60 The constitution of the United States goes fur- 
ther and makes it the duty of the United States to intervene to 
the repub- 


Protect tha states against invasion, and to maintain 
lican form of government. The constitution of the Swiss con- 
federation (Art. 8) makes it the duty of the federal government 
to guarantee the integrity and “sovereignty” of the cantons, in 
So far as they are recognized to be sovereign. Its right to inter- 
vene in the case of internal disturbances is affirmed by the con- 
Stitution, and it is mot necessary to wait for an appeal from the 
cantonal authorities (Arts. 14-16). There have been eleven 


The practice in the United States of granting subventions from the national 
treasury to the states, e.g. in aid of education, the construction of highways, and 
training of the militia, upon condition that the states accepting such grants 
shall fulfl certain requirements laid down by federal law in respect to the 
character and standards of the service undertaken, has tended to bring under 
edera] control an increasing domain of state activity. In Switzerland federal 
subyentions to the cantons in aid of se ea. construction of public 
Works made and with the § . 
® See AA eo nent of Executive Power,’ and Woodburn, “The 
American Republic,” pp. 172 #. ĝ T 
© Constitution, Art. 6; and James, op. Cit» P- “> 
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cases of federal intervention in the cantons since 1848, five of 
them being in the canton of Ticino.*t 


In Germany the constitution (Art. 48) provides that if the 
public safety and order are materially disturbed or endangered 
the president of the republic may “take the necessary measures” 
to restore it, and if necessary he may interyene by force of arms. 
To this end he may temporarily suspend, wholly or in part, the 
liberties of the people as guaranteed by various articles of the 
constitution and proclaim the existence of martial law. 


VIII. OTHER FORMS OF GOVERNMENT 


Confederate Government.—Confederate government may be 
defined as a system in which each member state of a confedera- 
tion retains its own sovereignty and has such form of government 
as it chooses, there being a common central organization only, or 
mainly, for their mutual support and defense.*2 Whereas fede- 
ral government is a dual system under a common sovereignty, 
in a confederacy (the term “confederation” is sometimes prefer- 
red) there are as many sovereignties as there are states forming 
the confederation. There is no such division of power between 
the confederation and the component member states as exists in 
a federal union. There may be a central government, but if so 
it is usually created by treaty or articles of agreement among the 
confederated states rather than by a constitution and it is merely 
the agent of the member states for the performance of a few 
services in their mame. It usually lacks executive and judicial 
machinery and in the place of a lawmaking organ it has a con- 
gress or diet composed of delegates whose functions more nearly 
resemble those of diplomatic plenipotentiaries than legislators 
with lawmaking mandates. This congress may pass resolutions 
but ordinarily it has no real power of binding legislation. Such 
resolutions are addressed not to the individuals who make up the 
population but rather to the confederated states themselves, and 
reach the individuals for whom they are intended only mediately 
and indirectly, through the medium of the state organizations. A 


CAs to the facts, see Brooks, op. cit, pp. 55 ff. 
Compare Burgess, “Political Science and Constitutional Law,” vol, II, p. 6 
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confederacy in reality has no citizens or subjects who owe it direct 
and immediate allegiance. Its competence generally includes 
only such matters as relate to foreign relations, defensive war, 
and possibly a few matters of an interstate character. Usually it 
possesses no power over the sources of its own revenue, but is 
dependent upon the voluntary contributions of the confederated 
states. Finally, it lacks stability and permanence, and its exist- 
ence is precarious, since it belongs to the component members 
to withdraw from the confederation at will or refuse to be bound 
by its acts and resolutions. It is a transitory form of political 
organization which usually develops into the federal system or 
dissolves into its constituent elements. 


Bureaucratic Government.—Some governments viewed from the 
Standpoint of their spirit, their methods, and the professional 
character of their administrative personnel, have been described 
as “bureaucracies.” Strictly speaking, a bureaucratic government 
is one which is carried on largely by ministerial bureaus and in 
which important policies are determined and decisions rendered 
by the administrative chiefs of such bureaus. In a wider sense, it 
Means any government the administrative functionaries of which 
are professionally trained for the public service, and who generally 
enjoy permanency of tenure, promotion within the service being 
partly by seniority and partly by merit. In such a system the 
government service is a profession and offers a career to those who 
enter it. Usually there are developed among such a body of 
functionaries an esprit de corps and a spirit of discipline some- 
What similar to those found in a regular army. Naturally also 
they tend to develop a spirit of caste and to become a class separate 
and apart from the non-official part of the population. Govern- 
Ment as carried on by such a class is apt to be characterized by an 
excessive formalism and tends to overemphasize administrative 
routine rather than fundamental principles—in short, it tends, as 
Burke remarked, to think more of form than of substance. The 
Most extreme example of a bureaucracy which the world has seen 
in modern times, perhaps, was that which existed in Prussia from 
1720 to 1808. A bureaucracy of a less absolute character was that 
Which existed in France under Napoleon for a time after 1808. 
In varying degrees of development this form of government exists 
to-day in most of the states of Europe, especially in Germany and 
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Austria, and to a less degree in England and France. Commonly 
thought of only in connection with monarchical states, its forms 
and methods, and to some extent its spirit, are nevertheless found 
in the governmental systems of many republican states as well. 


In France to-day one hears much complaint of what are in 
reality the methods of a bureaucracy. There the government of 
the country is, as stated above, extremely centralized, mainly in 
Paris, but also in the capitals of the departments. Inevitably 
there is an enormous congestion of administrative work in both the 
ministries and the prefectures. Thousands of questions pour in 
from all points of the Republic for decision or solution, involving 
matters which in the United States would be settled by the local 
authorities who alone are really interested or affected. In the 
departments the communal budgets must be approved by the 
prefect. In some of the larger ones as many as 500 such budgets 
may be laid before him for his approval. Under such circum- 
stances decision in these and many other matters. which require 
his approval, must in fact rest with administrative subordinates 
in the prefecture. The decision by the subordinate at the bottom 
of the hierarchy must be examined and passed «upon by a succes- 
sion of superiors up to the minister or the prefect. ‘Naturally the 
machinery moves at a speed the slowness of which tries the patience 
of everybody concerned, and not infrequently years pass before the 
most trifling matters are finally disposed of. Reports, counter- 
reports, memoirs, recommendations, decisions follow one another 
in bewildering profusion until the papers and documents relat- 
ing to a particular matter attain the height of a small mountain. 


© On bureaucratic government, see Brater and Bluntschli, “Deutsches Staats- 
wörterbuch,” vol. II, pp. 293-297 (art. “Bureaukratie”) ; Goodnow, “Compara- 
tive Administrative Law,” vol. I, pp 8-9; Mill, “Representative Government,” 
pp. 109-110 ; Block, “Dictionnaire de la politique,” vol. T, pp. 271-275 ; and 
Bachem, “Staatslexikon,” vol. I, pp. 1070-1078. See also Bryce, “Modern 
Democracies,” vol. I, pp. 274-275. 

“The French word “paperasserie” has been coined to describe this method of 
administration which requires an extensive multiplication of papers. M. Chardon, 
a member of the Council of State, describes in several of his books (“Les 
travaux publics,” 1904, and “Le pouvoir administratif,” 1911 
and prolonged course: which the French administrative mac 
others he mentions the processes which are re 
worn-out bridge on a national highway. 
and reports by both ordinary and chief en 


) the slow, tortuous, 
hinery takes. Among 
quired for the replacement of a 
It involves a succession of inspections 
gineers, approval of the council-general 
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Nevertheless, bureaucratic government in the wider sense 
referred to is not without its merits. It is government by persons 
who have been especially trained for the work in which they are 
engaged. They possess the skill and capacity which are acquired 
from permanency of tenure and experience. It is consequently 
likely to be more efficient than the service of functionaries without 
training, who are appointed without regard to their ability to 
perform the work with which they are charged, and who soon 
retire and make room for others who are equally untrained. “It 
accumulates experience,” says Mill, “acquires well-tried and well- 
considered traditional maxims, and makes provision for appro- 
priate practical knowledge in those who have the actual conduct 
of affairs,” 05 


Popular Government.—Contradistinguished from bureaucratic 
8Oovernment is what is sometimes vaguely called popular govern- 
ment, that is government by persons who are drawn at regular 
intervals from the ranks of the people, many of them by popular 
election, and who after a brief tenure return to private life. 
Generally they are without special training; not infrequently they 


of roads and bridges, several journeys back and forth between the departmental 
Capital and Paris, examination by the prefectural authorities, publication of notice 
in the commune where the bridge is situated, hearing by a commission of 
€ngineers, examination by a section of the council of state, a decree of the 
President of the republic, and publication in the Journal Officiel. If, he says, 
there are no extraordinary difficulties in the way these various stages of proce- 
dure may be traversed within a period of fifteen or eighteen months, but if the 
bridge happens to be in tue neighbourhood of a large city there will be a con- 
troversy as to whether the city shall bear a portion of the cost, in which case 
the accomplishment of the task will be further delayed (“Les travaux publics,” 
Pp. 126-129). M. Chardon refers to the simple task in determining the property 
line of a land owner on a roadside as one which will involve nineteen different 
transactions, reports, memoirs, decrees, etc., and at least six weeks of time (op. cit., 
Pp. 130-132). A deputy in the course of a discussion of the budget of public 
Works some years ago stated that he knew of instances in which as many as fifty 
administrative formalities were required to complete a relatively simple transaction. 

© “Representative Government” (Universal Library Edition), p. 109. But 
Mill considered that the defects outweighed the advantages. “The disease,” he 
Said, “which afflicts bureaucratic governments and of which they die, is routine. 

ey perish by the mutability of their maxims and_ still more by the universal 
law that whatever becomes a routine loses its vital principle.” It tends, he added, 
© become a “pedantocracy” (ibid. p. 110). Rohmer characterized bureaucracy 
aS the only government for which philosophers could find no defense. Art. 

ureaukratie” in Brockhaus, “Konyersations-Lexikon. 
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serve without pecuniary compensation ; and often they are during 
the term of their public service engaged in other occupations. 
Under such a system most of the offices are open to all without 
preliminary preparation or examination, few or no professional 
qualifications are required, and the official class never develops a 
caste system or loses touch with the people. It is more or less 
influenced by public opinion, and in the discharge of its duties 
js more often subject to legislative than administrative control. 


Individualistic and Paternalistic Government.—Finally, from 
the point of view of their functions and sphere of activity, govern- 
ments may be denominated as individualistic and paternal. A 
government of the former type is one whose activities are limited 
mainly to the simple police functions of maintaining the peace, 
order, and security of society, internal and external, and the pro- 
tection of private rights. A paternal government is one whose 
functions are not limited merely to restraining wrongdoing and 
to protecting private rights, but which goes farther and undertakes 
to promote by various means the social well-being of the people. 
It undertakes to perform for society many services which might 
be performed ‘as ‘easily through private initiative, on the ground 
that they can be more efficiently and economically done by the 
government than by private individuals. Such a government may 
own and operate various industries, engage in business enter- 
prises, provide pensions for the old, the sick, and the infirm, and 
in other various ways care for the social interests of the people. 


IX. SUCCESSION oF GOVERNMENTAL Forms 


Theories of Early Writers.—No state has retained the same 
form of government throughout its whole history. Governments are 
constantly changing their forms so as to adapt themselves to the 
altered conditions of a new environment. Thus, Athens was first 
ruled by kings, then by an aristocracy, later by tyrants, then by 
a democracy, and finally again by kings. So Rome went through 
a cycle of political transformations. It began as a city kingdom, 
then it became a republic, and finally an empire ruled by Cæsar. 
The government of France within less than a century passed 


through the forms of an absolute monarchy, a republic, an 
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empire, a kingdom, again a republic, again an empire, and for 
the third time a republic. 

There existed in early times a popular belief that there was 
a natural order of political development through which all states 
must or would normally pass in the course of their history. Plato, 
for example, taught that the natural course of evolution was 
from aristocracy, the rule of the best, to timocracy, the rule of the 
military, then to oligarchy, then to the rule of the mob and finally 
to tyranny.%¢ Aristotle, while differing from Plato as to the order 
of development, nevertheless believed that forms of government 
followed one another according to a regular order of succession. 
According to his rule the state ordinarily began as a hereditary 
monarchy, which in time passed into an aristocracy. The latter in 
the course of time became an oligarchy, the oligarchy became a 
tyranny, and the latter ultimately evolved into a democracy. 
Ordinarily after an unsatisfactory experience with democracy a 
Monarchy would be reéstablished, and the cycle thus begun again 
would be passed through as before.%7 Polybius taught that in the 
beginning the strongest person physically in the state ruled, that is, 
the state began originally as a monarchy. Then followed a period 
when justice rather than physical power became the basis of the 
right to rule, during which time a form of government called by 
Polybius “royalty” (Basileia) prevailed. This form in time dege- 
herated into tyranny, only to be overthrown eventually, and an 
aristocracy set up in its place. This in the course of time was 
Succeeded by oligarchy, which in turn was overthrown by the 
people and a democracy was established.°s Machiavelli laid down 
almost the same rule regarding the order of natural succession 
in respect to the political form of ancient states. 

The noted German scholar Schleiermacher maintained that 
Political transformations are determined largely by the spread of 
Political self-consciousness. At first, he said, political consciousness 
Was not highly developed in any minds, though diffused equally 
among the masses. The democratic form of government naturally 
Corresponded to this condition and was therefore the first state 
form. In the course of time a higher political consciousness deve- 
loped and concentrated itself in a few minds. This led to the 


“ “The Republic,” bk. VII. 
“See his “Politics,” bk. VI. 
S Livius, vol. I, p. 2. 
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establishment of aristocracy. Finally the state consciousness con- 
centrated itself in ‘single individual, and monarchy, the highest 
form of state, succeeded.*® There is a residuum of truth in the 
principle of Schleiermacher’s law, but the weight of opinion is 
against the order in which he conceived political consciousness 
to have spread. It is more reasonable to believe that it existed at 
first in but one or at best only a few minds, and that it grew and 
spread slowly and became diffused throughout the mass of the 
population rather late in the life of the state. It seems more 
probable, therefore, that the order of succession was the reverse 
of that which Schleiermacher laid down; that is, the state began 
with a monarchical form of organization, which in time became 
aristocratic, and finally, when political consciousness became gene- 
ral, the organization of the state became democratic. History, 
indeed, shows that this has generally been the order of develop- 
ment.7° 

Bluntschli, a critic of Schleiermacher, maintained that the 
normal forms of government succeeded each other in the follow- 
ing order: first, theocracy; second, monarchy; third, aristocracy ; 
and fourth, democracy. Each of these forms not infrequently 
passed through several transformations. For example, monarchy 
began in its pure form, then it became aristocratic (stéindisch) in 
character, and finally, democratic. Republics likewise 
through monarchical, aristocratic, and democratic stages.71 

Regarding the merits of the rule laid down by the early 
writers in respect to the succession of state forms, there can be 
but one conclusion, namely, that such changes do not follow each 
other in accordance with any law such as reigns in the physical 


passed 


See his “Uber die verschiedenen Staatsformen.” For a 
Schleiermacher’s doctrine see Bluntschli, “Politik,” pp. 309 ff. 

Compare Batbie, “Traité de droit public et administratif,” vol, I, ch. 35. 
This author considers at length the succession and kinds of state forms and shows 
that generally, though not always, of course, monarchy, aristocracy, and demo- 
cracy have followed each other in the order mentioned. The necessities of self- 
defense give rise, he says, to the first form of political organization, namely, a 
military monarchy. After the struggle which has produced it is over, the 
organization becomes aristocratic. Finally the masses demand and obtain a share 
in the management of public affairs, and the government becomes democratic 
in organization, 


h iy pp. 31%312; see also his “Allgemeine Staatslehre,” bk. IV, 
ch. 10. 
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world. History furnishes abundant evidence of this truth. For 
example, the early monarchies did not always pass into tyrannies, 
but often the latter resulted from strife among the leaders of an 
aristocracy. Not infrequently monarchies have been transformed 
into democracies, aristocracies into monarchies, and democracies 
into aristocracies. Bodin, in his treatise on the republic, gives 
numerous historical examples of such transformations. In modern 
times monarchies have more often been succeeded by democracies 
than by aristocracies. During the sixteenth and seventeenth cen- 
turies in many states of Europe monarchical governments of an 
absolute type were erected upon the ruins of feudal aristocracies. 
A study of the subject, indeed, will show that the exceptions are 
more numerous than the rule. There are, of course, certain laws 
of political evolution, but no such sequence of succession as was 
described by the early writers. Not all states have passed through 
the same stages or undergone the same transformations. The 
changes that have occurred in some have been the result of internal 
revolution, in others the result of conscious adoption or imitation. 
Woolsey justly remarks that if there were such a law of succession 
as described by Polybius, it would afford a most hopeless prospect 
to the world.72 It would, in short, mean the reign of fatalism 
and of death in the domain of politics. 


% “Political Science,” vol. I, p. 469. See also Leacock, “Elements of Political 
Science,” pp. 46-47 ; Rousseau, “Contrat social,” bk, II, ch. 11; and Laveleye, 
‘Le gouvernement dans la démocratie,” bk. V, ch. 2. 
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I. MonarcHy 


Monarchy : Where Found.—From an examination of the struc- 
tural organization of the various forms and types of government, 
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we come now to consider in the light of history and of experience 
the elements of strength and weakness of each. Of all the known 
types, the monarchial form is the oldest; in the Middle Ages it 
Was universal or very nearly so, and in one form or another it 
still survives in various countries of Europe, Asia, and Africa. 
The type of absolute monarchy has at last disappeared from 
Europe in the face of the irresistible march of democracy, but 
until recently it existed in varying degrees in several of the most 
important states of the continent. The late Professor Sidgwick 
declared that in the middle of ithe eighteenth century absolute 
Monarchy was regarded as “the final form of government to which 
the long process of formation of orderly country-states had led up 
and by which the task of establishing and maintaining a civilized 
political order had been, on the whole, successfully accomplished, 
after other modes of political construction had failed to realize 
it.”2 


Mr. H. A. L. Fisher, another well-known English scholar, in 
a study devoted to the growth of the republican idea in Europe, 
Published in 1911, declared that the cause of republicanism had 
made no substantial progress in Europe since 1870. France, he 
pointed out, was then the only great European state which had 
adopted the republican form, and he added that her experience 
had not been such as to invite imitation.3 Republics, to be sure, 
had been set up in various countries of Europe, notably in the 
year 1848, but they were all short-lived, the monarchies which 


* The political conditions of the Middle Ages were distinctly unfavorable to 
the growth of republicanism, and the belief was prevalent not only that monarchy 
4s a necessity but also that it was divinely ordained. There were a few so-called 
Yepublics in the sixteenth century, such as Florence, Venice, the United Provinces 
Of the Netherlands, and the Swiss Confederation, but they were, with the excep- 
tion of Switzerland, of an aristocratic type and would hardly be regarded as 
Tepublics to-day. In the seventeenth century there were some apostles of repub- 
anism like Milton, Harrington, and Sidney, but their dreams were never realized 
™ their day. The eighteenth century was distinctly an age of enlightened des- 
Potism, and monarchy was universal. Monarchy was praised by writers like 
Ossuet, Turgot, Montesquieu, and others as the best of all governments, and 
Bossuet defended it as divinely ordained. The first modern European republic— 
the one which differed fundamentally from the preceding Tepublics in that it 
Was distinctly democratic—was that set up by_the revolutionists in France in 

» but it was short-lived. See Fisher, “The Republican Tradition in Europe,” 
° “Development of European Polity,” p. 318. | 
*“The Republican Tradition in Europe,” especially ch. 13. 
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they displaced having been quickly restored. On the whole, n 
thought the outlook for republicanism was not promising and he 
pointed out that in various countries such as Germany and Italy 
even the Social Democrats, the most advanced of political parties, 
were not anti-monarchical—at least not militantly so—but were 
content with demanding a more liberal suffrage and other demo- 
cratic reforms which they regarded as more fundamental than 
the abolition of monarchy. 


Progress of Republicanism.—Mr. Fisher attributed the failure of 
the republican movement to several causes. In the first place, the 
position of the monarchies which had seemed so precarious in 
1848 had been considerably strengthened by the general elevation 
in the intelligence, character, and ability of the monarchs who 
reigned in Europe at the time he wrote, as compared with that 
of the monarchs who afflicted Europe in the earlier part of the 
century.* Sovereigns like Queen Victoria and Edward VII in 
England, Leopold II in Belgium, Christian IX in Denmark, Oscar 
II in Sweden, William I and William II in Germany, Francis 
Joseph in Austria-Hungary, and Victor Emmanuel II in Italy, 
commanded a popular respect and esteem in their respective 
countries which hardly existed before 1848, when the general level 
of the esteem of monarchs was uniformly low. The achievements 
of the monarchy in Germany and Italy in bringing about the 
national unification of those countries, and the extraordinary 
material progress which had taken place under monarchial rule 
in those and other European states, had also been a contributing 
factor to the general feeling of contentment with the monarchial 
system. Mr. Fisher pointed out that in 1905 the people of Norway, 
a simple democratic people composed mostly of peasants, fisher- 
men, shop-keepers, and sailors, deliberately chose the monarchial 
form in preference to a republic. There was a republican party in 
the country led by the novelist Björnson, but they were divided 


“Of the low level to which monarchy had sunk in England in the early part 
of the nineteenth century see Thackeray, “The Four Georges.” Compare also 
Fisher, op, cit, pp. 320 ff. Commenting on the life and character of George I 
at the time of his death, the London Times declared that there never was an 
individual whose death was less regretted by his fellow creatures: no eye ever 
wept for him; no heart heaved a throb of sorrow for him. “If George IV ever 
had a friend, a devoted friend, in any rank of life, we protest that the name of 


him or her has not yet reached us.” Quoted by Sidney Low, “Goyernance of 
England,” p. 278. à 


MONARCHY 337 


in regard to the particular form which they wished, whether the 
American or the French, The argument that a monarchy would 
be more acceptable than a republic to both Germany and England, 
and the belief that the security and prestige of the country would 
be strengthened by the dynastic alliances which would result from 
the establishment of a monarchy, prevailed, and the republic was 
accordingly brushed aside. 

In 1911 the monarchy in Portugal was overthrown and a re- 
public was established in its place, but republicanism made no 
further headway in Europe until after the World War, when 
Germany and Austria became republics and when most of the new 
states which came into existence, and later also Greece and Spain, 
adopted the republican form. The Russians abolished the 
monarchy but the system which they established in its place is 
hardly that of a republic as the republican form is traditionally 
understood, and it is avowedly not a democracy. It may be noted 
however, that Yugoslavia elected the monarchial form and 
Hungary, whose form has not yet been definitely determined, 
remains a monarchy though as yet without a king. Several of the 
Older monarchies, such as Belgium and Rumania, revised their 
constitutions and introduced a larger element of democracy, but 
the monarchy in both countries was retained. Italy, although her 
‘system of government has undergone radical alternations in the 
hands of the Fascisti party, likewise continues a monarchy and 
there appears to be little or no disposition to displace it for the 
Yepublican form. In Great Britain, the Scandinavian countries, 
Bulgaria, and the Netherlands, the events of the World War 
‘effected no changes in the position of the monarchy and there is 
Nothing to indicate that it will be displaced for the republican 
type in the near future. The result is that, leaving aside Russia and 
the petty protected states, the monarchial form survives ın half of 
the countries of Europe." Monarchy has never gained a foothold 
in North America (the French experiment in Mexico was a 
failure) ; it has disappeared from South America, where it once 


‘existed in Brazil. In Asia it exists only in Japan, Siam, Persia, and 
& few petty states; in Africa it survives in Abyssinia and Egypt. 
s x j : Bulgaria, Denmark, Great Britain, Hungary, Italy, 
the eogarehies ee paetara SWEJ and Yugoslavia (11 countries). 
Republics are : Austria, Czechoslovakia, Esthonia, Finland, France, Greece, 
Germany Latvia “Lithuania, Poland, Spain, Portugal, and Switzerland (13 
r b 


“Countries) I 
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Elements of Strength.—Bossuet in the eighteenth century 
eulogized the monarchial system of government as one which was. 
not only recommended by the experience of history but one 
which, as stated above, was ordained by God. It was, he said, Be 
most ancient, the most widely diffused, the best, and the most 
natural of all forms of government. All the world began with it 
and almost all the world had been preserved by it. It was not 
only natural but it was also the most dignified, and calculated to: 
insure identity of interest between the ruler and the ruled, and 
the most conformable to that which God Himself had established.® 
Until the latter part of the eighteenth century it was widely believ- 
ed to be the nearest approach to a perfect form of political organi- 
zation that could be devised by the ingenuity of man. Of its- 
merits the English Philosopher and historian David Hume wrote 
near the middle of the eighteenth century: “Though all kinds 
of government be improved on in modern times, yet monarchial 
government seems to have made the greatest advance to perfec- 
tion. It may now be affirmed of civilized monarchies, what was 
formerly said of republics alone, that they are a government of 
laws, not of men. They are found Susceptible of order, method, 
and constancy to a Surprising degree. Property is there secure ; 
industry is encouraged; the arts flourish ; and the prince lives: 
among his subjects like a father among his children.”7 And, he 
added, there are more “sources of degeneracy” to be found in free 
governments like England than in JFrance, which was ‘then, in 
Hume's estimation, “the most perfect model of pure monarchy,” 
a judgment which Sir Henry Maine pronounced to be quite lack-- 
ing in the essential elements of truth.8 


A little later Turgot defended monarchy as a form of 
ment which was peculiarly adapted to the promotion of th 
ral happiness and welfare of mankind, since a monarch 


govern- 
e gene- 
did not 


“La politique tirée des propres paroles de VEcriture Sainte.” See also 
Fisher, op. cit, p. 3, and Dunning, “Political Theories from Luther to Montes- 
quieu)’ pp. 325 ff. Compare also the defense of Filmer in his “Patriarcha” 
(1680). The point of view of the apostles of the divinity of monarchy is explained’ 
in sympathetic and judicial spirit by Figgis in his “The Divine Right of Kings,- 
especially ch. 1. 

7 “Essays,” no. 12, entitled, “Of Civil Liberty.” 

*“Popular Government,” p. 4. 
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and could not have any interest in making bad laws or in govern- 
ing his people except for their own good.° 

Our estimate of the value of monarchy cannot, however, be 
based upon the mere opinions of those who, like Turgot, were at 
the time its apologists or servants, or who, like Hume, wrote in 
an age when it was the almost universally accepted form of govern- 
ment and when it had few antagonists. It must be examined in 
the light of both reason and experience and on the basis of sound 
tests as to what constitutes good government. In passing judg- 
ment upon its merits it is also necessary to distinguish between 
the forms which monarchy may take or has taken in the past; 
Namely, the absolute type in which the monarch is the sole source 
of power and actually governs ; and the limited type in which he 
S merely the titular sovereign, restricted by constitutional limita- 
tons and actually governs through the agency of ministers who 
are responsible to the legislature or one chamber of it for their 
acts and policies. The first form of monarchy has been defended 
On the ground that it is a form of government which more than 
any other possesses the elements of strength, simplicity of organi- 
zation, ability to act quickly, unity of counsel, continuity and con- 
Sistency of policy, and a certain prestige in the conduct of foreign 


Telations.10 It is also claimed that the laws in an absolute monar- 
a because the monarch has a free hand 


to select skilled officials and he can therefore hold them to a stric- 
racy, where they are 


Fr accountability than is possible in a democ 1 
Eee ularly elected for definite terms and cannot be recalled or dis- 
Missed before the expiration of their fixed and limited terms. 
“nally, it is claimed that monarchial government is more con- 
ucive to social justice as among the different classes of society 
Sr'the redson that the monarch, not beme cependeny PTO ng 
ar election and being himself above all parties or classes, 18 likely 
0 be impartial and even sympathetic toward the masses of his 
“Ubjects.11. Even Rousseau, himself a radical democrat in his day, 


are more easily enforced 


9 
npud by Fisken oni iid ae cays Pradier-Fodéré, “m onarchy is the 
e ; 4 

ii Pst simple its. pa e most prompt and most enereone and it ias cen 
romped by the eaten number of nations” “Principes gtn'raux de roit de 
PO, itique ay S 
we,” etc., p. 243. » caid Treitschk (Politics IT, 60), “the king is 
‘Rai i S: ‘reitschke 5 g is 
f ees above all panies EE of his subjects; as Frederick the Great 
pce ‘to ba aiey eee the poor has even been the glory of monarchy’— 
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admitted that absolute monarchy was not without merits. 
“Where such a system prevails,” he said, “the will of the people 
and the will of the prince, the public force of the state, and the 
individual force of the government all respond to the same motive 
power ; all the springs of the machine are in the same hand, all 
look to the same end. There are no opposing movements which 
destroy each other and no sort of constitution can be imagined 
in which a slight effort produces greater action.” Rousseau went 
on to compare a skilful monarch governing his people throughout 
a vast state and making everything move while seeming himself 
immovable, to an engineer seated tranquilly on the shore of a sea 
and setting in motion without difficulty a huge vessel upon the 
waters.1? 

In the early stages of civilization monarchy is undoubtedly 
well adapted to the needs of a people who have not yet developed 
a high political consciousness and who therefore lack the capacity 
themselves for participating actively in the management of public 
affairs. Perhaps no better form could be devised for disciplining 
uncivilized peoples, leading them out of barbarism, and inculcat- 
AAE 2 PORE eR Cae Mill well remarked 

5 : government for dealing 
with barbarians, provided the end be their improvement and the 
means be justified by actually effecting that end.” “Liberty,” he 
observed, as a principle, has no application to any state of things 
anterior to the time when mankind have become capable of being 
improved by free and equal discussion. Until then there is no- 
thing for them but implicit obedience to an Akbar or a 
Charlemagne, if they are so fortunate as to find one.”18 The 
absolute monarchies of the medieval and early modern times justi- 
Riiiiaton a a, secre 

nd eighteenth centuries,’ 
says Bryce, “saw many reforms in European countries which no 
force less than that of a strong monarchy could have carried 
through.”14 


monarchy implies the idea of equal justice for all ich i i i 
person of the king—Even today it may be said with miich ay ace “Of “i 
hostile agitators the mass of the people (in Germany) haye mor is ley X in 
the Crown than in parliament,” ea ay 
1p “Contrat social,” bk. III, ch. 6. 
si ‘On Liberty,” p. 23. 
Modern Democracies,” vol. TI, p. 536. 
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ne of Absolute Monarchy.—But most of the claims that 
a made for absolute monarchy have not stood the test of 
ee In the last analysis it is fa government constituted 
oe ee by a single person according to his own’ sense 
ae i est and right for those over whom he reigns, and his- 
; abundantly confirms the truth of the assertion that such 
ae have more often been administered in the interests 
bit hac eae himself than in the antares) of his subjects.!® 
Min, cee been a common form of speech, said John Stuart 
mola ie : a good despot could be insured, despotic monarchy 
acs, Wie best form ioe government: a8 But, as he went on 
aie à it B most “pernicious misconception of what good 
lite a Hi as Assuming for the sake of argument that abso- 
are er in the hands of one individual would never be abused, 

the contrary would insure an honest and intelligent ad- 


Pee ation of the government; granting that good laws would 
a he and enforced, that equal justice would be dealt out 
mee. ve the public revenues would be wisely expended; in 
ei lat the despotism were the wisest and most benevolent 
ar panes utters are still other considerations which render it 
one fa being the ideal polity. Administrative efficiency 1s only 
a Be tests of a good goverment: No government which 
amar: rest upon the affections of the people, which does not 
Active. KS among them an interest n public affairs and create an 

» Intelligent, and alert citizenship, can be called ideal ; and, 


5e 

Temark Compare Sidgwick (“Development of European Polity.” Pp. 412-413), who 
h e 5 that it is not only a defect of monarchy in the sense in which we are 
Sing] Considering it, that the supreme lawmaking power is in the hands of a 
mi i individual, who may or may not employ it in the interests of the com- 
> but that the execution of the laws being under the supreme control of 
laws, sne Person, there is no sufficient guarantee that he will observe his own 
Lewis i gession or favor urges him to break them. See also George Cornewall 
3 ep 7OVernment ependencies,” p. 20. ‘ 
dec] eE N an 3, “Tho tendency of all monarchy.” 
tional Lord Brougham, “is towards despotism: and its evils; and a constitu- 
enor, Monarchy which " provides no checks, that 1S, a pure monarchy, has 
Tt qeus defects, even if it should not degenerate into an Oriental despotism. 
Deg Ves too great scope to the covereign’s intere'ts or passions, benefits the 
to tle very little by the alliance he always forms with the nobles, gives facilities 
f reckless extravagance of every kind. 


hum : i 
È or, i Hows nce ; 
ni his ambition by wars, allow Nenana Lan beets 


vara i i rid 
a , Tages habits of costly ostentation aad so pees Sa eee ta pee 


Conste „of fawning and truckling towards 
itution,” “Works,” vol. XI, p. 3- 


i 
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certainly no government from which the participation of the 
people in some form is excluded will ever be able to produce such 
a body of citizens.” 

Even if all the claims which have been put forward in defense 
of absolute monarchy were justified, this form of government still 
leaves too much to chance or accident. Where a ruler derives his 
office and power to inheritance, there is no guarantee that a wise, 
capable, and benevolent person will succeed to the office. On the 
contrary, there is always the possibility that an imbecile or a fool 
rather than a sage or a statesman may succeed to the throne and 
be charged with governing and determining the destinies of mil- 
lions of people. History affords numerous examples of immature, 
feeble-minded, and incompetent rulers succeeding to thrones 
under the operation of such a principle. France, for example, 
was governed for more than five hundred years by kings who had 
not reached the age of twenty-five years at the time of their acces- 
sion to the throne, and for nearly one hundred years by kings 
who had not attained the age of twenty-one.18 


“Compare Goodnow (“Comparative Administrative Law,” vol, II, p. 10), 
whe. asserts ae “the prime end of all governmental systems should be the 
aaa ae a people of a vigorous political vitality, a patriotic loyalty, and 

3 Sismondi, “Etudes sur les constitutions des peuples li a 
Woolsey, “Political Science,” vol. Dep: 1521 Lee, moin, eni Poea 
(p. 53), referring to the situation at the time of her accession in 1837, says : 
“Since the century began there had been three kings of England......of whom 
the first was long an imbecile, the second bore the Teputation of a profligate, 
and the third was regarded as little better than a buffoon.” “No race of kings,” 
said Jefferson, “has ever presented above one man of common sense in twenty 
generations.” “There is not a crowned head in Europe whose talents or merits 
would entitle him to be elected a vyestryman by the people of any parish in 
America.” In two books entitled “Heredity in Royalty” (1906) yaad “The 
Influence of Monarchs” (1913), Dr. F. A, Woods, an American biologist has 
made a detailed study of a large number of European monarchs from the ‘point 
of view of their intellectual and moral character, He reaches the conclusion 
that dynastic families have “far exceeded the masses in the production of men 
of genius,” that “royalty as a whole has been decidedly superior to all the average 
European in capacity,” and “that the royal breed, considered as a ‘unit, is 
superior to any cther one family be it that of noble or commoner.” Of 27 
French kings (from Philip I to Louis XII) 12 are classified as licentious, 
7 doubtful, and 8 as chaste. Of these 8 were cruel and 8 doubtful. Of 23 
French kings (from Philip I to Louis XIII) 12 are classified as licentious. 
4 doubtful, and 11 as chaste. Of these 6! were cruel and 8 were doubtful. 

Farrer, in his “The Monarchy in Politics” (1917), concludes his elaborate 
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Wise, capable, industrious, and benevolent kings have by no 
means been lacking, especially in the nineteenth century, but the 
number who have sympathized with and defended the interests 
pE the masses as against those of the aristocratic classes has been 
still smaller. In this connection, Lord Bryce remarked that “his- 
tory, however, if it credits some kings with conspicuous services 
to Progress, tells us that since the end of the fifteenth century, 
When the principle of hereditary succession had become well 
ce the number of capable sovereigns who honestly labored 
for eS good of their subjects has been extremely small.” f Spain, 
a ope for three centuries following the abdication of 

, had no reason, he added, to thank any of her kings, 


nor had Hungary, Poland, or Naples.19 


ade of the English monarchy as follows : “That an hereditary ‘monarchy has 
can ntages over an elective one is among the few things that historical experience 
I, aog idently claim to have proved. Lord Beaconsfield’s dictum (“Speeches, 
bowe 2) that our ancestors had done wisely in placing the prize of supreme 
Serj T outside the sphere of human passions and ambitions hardly admits of 

Ous challenge, But hereditary monarchy suffers from the drawback of placing 


that 

Prize to ithi d uncontrollable chance ; and 
n o much hin the sphere of pure and unc e; 
he we 6 ble is also responsible for 


ag 0 
hereditan IV. Experience, therefore, though it 
ita 


the 7 
aS orge III, Farrer 


the reign of Ge 
S hes been possible for the 


Mancinati 
igh pation i deferre: 
Ne L of she. Cathelice ta tee George II and his Be 
agati i i dence, the war with repu ican 
an saul Ob “thes war (anata E er also lays at the door of 
k D 
hose statement re- 
I, p. 537. Rousseau, Ww 
Cond Ng the strength of monarchial government has pa Gate ah Beene, 
Ten emned it for other reasons (op. cit, bk. I, ch. 6). i ag a aape ENET 
end t, he said, where “everything, it is true, works ot Ue oes 
ten = not the public welfare”. One inevitable tes Se ce Gabe 
Voi T it inferior to a republican government, 1s eat sii Waned! oxo capable 
succeed in monarchies are 


e . 
men ardly ever raises to the highest posts an 
knaves, and petty intriguers”— 


hose who 

a Te ischief-makers, petty | + 

; statement a) sonly pe miga E accord with the facts. The 
act thar = Waich, however, = hich. he was then living Richelieu, Mazarin, 
ae elbe nes eres) Haunt eher P is a refutation of the truth of the 
cong raise of mo 
Also H ae of his statement. f his statement that in republics 
nly « Ords abundant illustrations © ane ied to the highest posts. 


enlightened and capable men” 
Ct ec—93 


Sardin, Oden Democracies,” vol. 
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Merits of Limited Monarchy.—In the last analysis the merits and 
demerits of limited monarchy,—if it be one in which the monarch 
is nothing more than the titular sovereign, the actual government 
being carried on merely in his name by ministers who represent 
the majority party in the legislature (or one chamber of it) and 
who are responsible to it for the manner in which they exercise 
their power,—are mainly those which result from having a titular 
head of the state who is not elected by the people or by the legis- 
lature but who acquires his office by right of hereditary succession. 
It is this latter feature, as has been pointed out above, which 
really distinguishes a monarchy from a republic. So far as the 
source of actual power and the processes of government are con- 
cerned, a monarchy may be as much a democracy as is a republic. 
This is true to-day of Great Britain, Belgium, and some other 
states which are officially classified as monarchies. In Great 
Britain, especially, the king is little more than the titular or cere- 
monial head of the state; he is a sort of Merovingian roi-fainéant 
—subserving somewhat the same purpose that a cupola or an Or- 
namental fagade does to a building of which it is a part. He 
reigns but does not govern; he has, as Bagehot remarked, the 
right to be consulted, the right to encourage, and the right to 
warn—rights which may, in the hands of a strong, vigorous, high- 
ly respected monarch, be exercised with some effect. But after. 
all, when the advice and warning have been given, the final deci- 
sion rests with the ministers; it is for them to determine whether 
the opinion of the king ought to be respected or disregarded. 
To take a notable example, the influence of Queen Victoria of 
England was not without effect, especially in foreign affairs, and 
particularly during the later years of her life, but it was the result 
in large part of the respect due to her long experience, her ad- 
vanced age, and her unblemished character. On the whole, her 
actual influence upon the policies of the government was not in 
proportion to the great industry and activity which she display- 
ed.2” The same thing may be said of other monarchs in England 

Treitschke, who glorified monarchy above all other forms of government, 
was bound to admit that “much depends not only upon the real character of 
the monarch, but upon the idea which the people haye of him.” He admitted 
that some countries had been “particularly afflicted in their dynasties”; thus 
Piedmont was the only state in Italy which had had good kings, while “unhappy 


Spain” could boast of only two since Philip IT who could even be called good 
men (ibid., p. 67). 


“Compare Lowell, “The Government of England,” vol. I, p. 47, The 
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and elsewhere where the pure type of responsible cabinet govern- 
ment prevails. In earlier times the reverence of the masses for 
a hereditary ruler more or less mystical and quasi-divine was a 
powerful bond of attachment and loyalty to the state. Bagehot, 
in his work on “The English Constitution” published in 1872, 
considered this to be an important element in estimating the 
value of the English monarchy, and in old Russia the almost 
superstitious veneration of the masses for the Czar produced the 
same result in an even larger degree.*! But with the general 
increase of political intelligence among the people of Great 
Britain and other countries where monarchy exists, the masses 
have lost much of their reverential spirit toward the wearer of 
the crown and consequently the value of the monarchy as a 
loyalty-inculcating institution has largely declined. Nevertheless, 


advantages claimed for monarchy in tne conduct of foreign affairs are considered 
by Barthélemy in his “Démocratie et politique étrangère” (1917), pp. 16 ff., and 
is conclusion is that the faults of republican diplomacy have been “neither more 
frequent nor serious” than those of monarchial diplomacy (p. 51). 

_ It has been asserted by some writers that monarchies are more warlike and 
imperialistic than republics, and as is well known, Kant saw in the substitution 
of republics for monarchies the way to perpetual international peace. Elihu Root, 
in an address in 1915 on “The Effect of Democracy on International Law” 
(Pros. Amer Socy. of Int. Law, 1915, pp. 2 ¥f.), maintained that the substitu- 
tion of democracy for autocracy throughout the world would conduce to the 
Promotion of international peace by removing one of the chief forces which has 
Caused nations in the past to “break over and destroy the limitations of the law.” 
ut the superiority thus claimed for republics has been denied. Thus Farrer 
Points out that it was the influence of Queen Victoria which kept England out of 
War with Germany in 1864, and he might have added that it may have been her 
influence which kept the peace between England and the United States during 
Ne American Civil War. It may also be doubted whether the American republics, 
especially those of Latin America, have been less liable to war than the monarchies 

Europe. Lord Salisbury once spoke of the “thirst for empire and a readiness 
Or aggressive war” as a characteristic of democracy (“Essays,” II, 92). Farrer 
°P. cit, p. 334) remarks that “ democracy under modern conditions, sensitive 
to every gust of rumor, and to every whiff of passion that is fanned by the press, 
is subject to no restraint from war like that which may operate in a pacific 
Monarch.” Barthélemy (op. cit, pp. 258 ff.) considers in detai] the question, 
Whether democracies are more pacific than monarchies and his conclusions are 

e same as those of Farrer. 

a elt fascinates the plain wan,” says Treitschke (“Politics,” TI, p. 68), “to 
See a single figure at the helm on whose word all depends, and for such the 
erm ‘father of his people’ has genuine meaning—when the monarch is pene- 
trated with a sense of lofty duty, it is glorious to behold the purifying influence 
oË his exalted office !” 
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it must be admitted that in other respects it serves a useful pur- 
pose. Mr. Lowell has pointed out that the parliamentary pie 
of Great Britain would be inconceivable without a titular figure 
head occupying a position above the clash of parties and tumults 
of politics. If, he adds, “the English crown is no Jonger E 
motive power of the ship of state, it is the spar on which the Sai 
is bent, and as such it is not only a useful but an essential pa 
of the vessel.”?? It is quite true that an elective presidential 
figurehead might subserve the same purpose, as it does in France. 
In England, where the monarchy is undoubtedly very popular, 
it is believed that the advantages of a system under which there 
is an orderly and uninterrupted succession to the office outweigh 
the disadvantages and inconveniences inseparable from the 
method of popular election. Besides, the probabilities are that 
the masses will have greater respect for a hereditary chief of state 
than for one who acquires his office as a result of party strife. 
In Great Britain and the dominions, it is almost universally ad- 
mitted that the monarchy subserves a special purpose in holding 
together the different parts of the far-flung empire. This is con- 
ceded even by the leaders of the Labor party.23 


republican grouP 
as useless and expensive, but he adds 
republics are not economical and that the 


or the country” (ibid. 


e erican bar association, 
referred to above, asserted that the prestige and infi 


had increased since the accession of the present king. No great decision of state» 
he said, would be taken by the cabinet without close discussion with him and that 
he had done as much to strengthen the monarchy as any of his predecessors- 
Strachey in his “Queen Victoria” (pp. 


een ` s 301, 303) asserts that while the power 
of the Crown has diminished since 1837 the prestige of the sovereign has ut 


doubtedly increased. Marriot points out that there are still frequent opportuni 
ties for the king to exert an influence on political events and especially in the 
domain of foreign affairs. See his “The Mechanism of the Modern State, 
especially vol. II, ch. 24. 

“For example by J. H. Thomas, “When Labor Rules” (1920), pp. 45-41. 
“There can be no question among thoughtful people,” he says, “that the 
monarchy plays a large part in holding the British Empire together—Labor recok; 
nizes the wisdom of having an hereditary monarch.” For a good discussion oF 
the advantages of the hereditary monarchy, see Sidgwick, “Elements of Politics: 
pp. 437-442. A strong advocate of hereditary monarchy was Dr, Paley, WPO 
declared that it was universally to be preferred to an elective government 
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II. Arisrocratic GOVERNMENT 


Forms of Aristocracy Distinguished.—In evaluating the strength 
and weakness of aristocratic government it is necessary to distin- 
Suish between the several forms in which it manifests itself or 
has manifested itself in the past. As pointed out in a preceding 
chapter, there have been aristocracies of birth or family; aristo- 
Cracies of wealth; aristocracies of culture and education; aristo- 
Cracies of elder statesmen; military and even priestly aristo- 
cracies ; natural and artificial aristocracies ; etc. Manifestly they do 
Not all possess the same virtues or the same vices, nor the same 
elements of strength or of weakness. Whatever may be the 
Method or basis .of classification or the form which aristocracy 
May take, the general principle is the same; namely, that aristo- 
cratic government is government by a comparatively small portion 
of the population. If as a form of government it meant what 
the etymological derivation of the word implies, it would, as De 
Parieu remarked, undoubtedly be the best kind of government 
im the world.24 Interpreted in the sense of government by the 
sest, it is the government par excellence, the only government 
ìn fact which can be defended on sound and rational principles, 
Sir James Stephen remarked that the wise and good should govern 
M all countries; but, as Seeley observed if “good” is only a 
uphemistic name, meaning simply a quality possessed by the 


“ 
Politica] and Moral Philosophy,” p. 215. Treitschke defended monarchy as 
Istinctly superior to democracy. “It is an ancient experience,” he said, that 
Monarchy presents more perfectly than any other form of government a tangible 
tp Pression of political power and national unity. Hence its marvellous appeal to 
such Tege understanding and to natural reason, of which we Germans „saw 
vol: a striking example in the early years of our new Empire.” “Politics, 
mu Tr, „P. 59. Again, “it is clear that a well-ordered monarchy can guarantee a 
ach higher degree of freedom (than democracy) to its subjects (ibid., p. 275). 


t 
pce further than ordinary mortals, who survey onl: 


rape ies than in republics. Finally, monarchy is government. by men of action 
r than of the “brainless power called public opinion” (ibid., p. 66), 
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wealthy or well-born, then aristocracy is only a euphemistic name 
for oligarchy, which is itself a perverted or “diseased” form of 
aristocracy.2° Formerly aristocracy was one of the most respected, 
as it was one of the most widely distributed, of all forms of 
government ; but in recent years the name has come to have an 
unsavory if mot a disreputable connotation.?® Ancient writers 
like Aristotle, as has been said, carefully distinguished between 
aristocracy, which they defined as government by the “best,” and 
oligarchy, which they described as government by a wealthy 
minority in their own interest.27 But to-day this distinction has 
largely disappeared, so that aristocracy connotes in the popular 


mind the same characteristics which the ancients associated with 
oligarchy. 


Strength of Aristocracy.—One of the distinguishing characteris 
tics of aristocracy is that it emphasizes quality rather than quantity, 
character rather than mere numbers.28 It assumes that some arè 
better fitted to govern than others, attaches great weight to experi- 
ence and training as political virtues, and seeks to reward specia 
talent and attract it into the public service. It is preéminently 
conservative government; it honors authority, especially when it 
has had the sanction of long acquiescence, and has special rever 
ence for long-established custom and tradition. It strikes its roots 
deep in the past and distrusts innovation, especially when it in 
volves the laying of violent hands upon institutions which hav? 
become venerable with age. Where it is associated with monarchy 
and democracy, it acts as a tempering and restraining element. 
curbs the passions of democracy and holds in check the absolut? 
tendencies of monarchy.2® In this sense it is, said LO" 
Brougham, a necessary part of a government system, since “nothing 
else can protect liberty from an arbitrary sovereign or from the 
more insupportable tyranny of the irresponsible multitude.”30 TH 
very soul of it, said Montesquieu, is moderation founded on virtue 


25 “Introduction to Political Science,” pp, 323, 331, S 1S Lewis «pse 
and Abuse of Political Terms,” pp. 72-74. A ea ara ta: i 

* Compare Sidgwick, “Elements of Politics,” p. 608. 

* Aristotle, “Politics,” IV, 7; IV, 14; V. 6. 

= Compare Bluntschli, “Politik,” p. 282. 

Compare De Parieu, “Principes de la science politique,” pp. 59-60. 

2 “Works,” vol. XI, p. 30. That aristocracy is not i erate th Jiber 

Milton asserted in “Paradise Lost” : iy Meera eee 
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It possesses an inherent vigor, he declared, unknown to demo- 
cracy.81 Napoleon has been quoted as saying that aristocracy was 
the sole support of monarchy, its lever, its resting point; that a 
state without it is a vessel without a rudder, a balloon in the air.3? 
Naturally jealous of its exclusive privileges and always apprehen- 
sive of its own security, it has every reason for refraining from 
an unwise and immoderate use of its power. Thus it avoids 
rash political experiments and advances only by cautious and 
measured step.33 If the principle of selection were always that of 
intrinsic worth, it is difficult to see what could be said against 
aristocratic government qua government. Considered from the 
standpoint of the quality of the government itself, without refer- 
ence to its effect upon the masses who are excluded from partici- 
pation in political affairs, government by the most capable few 
undoubtedly possesses distinct elements of strength and efficiency 
which are conspicuously absent from a system in which the un- 
trained and uneducated masses hold the reins of power. John 
Stuart Mill remarked that “the governments which have been 
remarkable in history for sustained mental ability and vigor in 
the conduct of affairs have generally been aristocracies,” but he 
added that they had been “without exception aristocracies of 
public functionaries—that is, of men who have made public busi- 
ness an active profession and the principal occupation of their 
lives,”"34 4 


“Tf not equal all, yet free, 
Equally free ; for orders and degrees 

a Jar not with libeg han R consist.” 

“Esprit des lois,” bk. ch. 4. 

Ea Bolingbroke in this defense of aristocracy said, “The Author of ature has 
thought fit to mingle from time to time, among the societies of men, e ew, but 
only a few, of those on whom He is graciously pleased to bestow a large pro- 
Portion of the ethereal spirit than is given in the ordinary course oie provi- 
dence to the sons of men. These are those who engross almost the whole reason 
of the species, who are born to instruct, to guide, and to Degene $ eae are 
designed to be the tutors and the guardians of human kind. n the Spirit 
of iotism,” i 

e qualities of this form of government, remarked Lord 
Brougham, are its firmness of purpose, resistance to Kaoa euen distrust of 
warlike policy, and encouragement of genius. “Works, yab. I, p. 3. ; 

*4 “Representative Government,” p. 45. A labored defense of aristocracy will 
be found in Ludovici, “A Defense of Aristocracy (1915). This author denies 
that his book is merely an argument jn defense of aristocracy, for, he says, “to 
all thinking men, who know, it needs no defense—an argument would be simply 


platitudinous.” Preface, p- viii. 


»_Bk. V, 791-793. 
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Weakness of Aristocracy.—But the weakness of aristocracy as a 
practical system of government lies in the difficulty of finding any 
sound and just principle of selection by which the fittest, politically 
speaking, may be segregated from the unfit, and, when this is 
done, of providing adequate security against the temptation of 
the former class to exercise their power in their own interest. It 
is now generally agreed that the most capable and fit of the popu- 
lation cannot be selected by conferring the power to govern upon 
certain families and their descendants, for political capacity and 
honesty are qualities not always transmitted from father to son. 

Modern Defenders of Aristocracy.—There were formerly, how- 
ever, some highly respected writers who defended under certain 
limitations aristocracies constituted on the hereditary principle. 
Sir Henry Maine, for example, expressed the opinion that the 
chances of getting capable persons into the service of the state 
are as great under the principle of hereditary succession as under 
a system of popular election,35 

“A man,” said Professor Seeley, 
man, who has grown up in the house 
sumed to have learnt something, 
public questions, some knowledge of forms of routine which 
others are likely to want; and there iş a fair probability that he 
may have acquired more, and-a certain possibility that, as the 
younger “Pitt, he may have acquired very much and also 
inherited very much.”36 

Lecky, in a defense of the English aristocracy, commenting 
on a saying of Benjamin Franklin that there was no more reason 
for hereditary legislators than for hereditary professors of mathe- 
matics, and that it was absurd to expect that the eldest son of a 
single family should always display exceptional or even average 


“who is the son of a states- 
of a statesman, may be pre- 
if only some familiarity with 


“Thus he says (“Popular Government,” p, 188) ; “Under all systems of 
government, under monarchy, aristocracy, and democracy alike, it is a mere 
chance whether the individual called to the direction of Public affairs will be 
qualified for the undertaking ; but the chance of his competence, so far from 
being less under aristocracy than under the other two Systems, is distinctly greater. 
Tf the qualities proper for the conduct of government can be secured in a limited 
class or body of men there is a strong Probability that they will be transmitted 
to the corresponding class in the next generation, although no assertion be 
possible as to individuals.” 

* “Introduction to Political Science,” lect. VI. 
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Capacity, remarked: “But it is not absurd to expect that more than 
five hundred families, thrown into public life for the most part 
F5 pan ray age, animated by all its traditions and ambitions, 
T placed und er circumstances exceedingly favorable to the deve- 
pment of political talent, should produce a large amount of 
aoa daculi A ar -The qualities required for successful politi- 
ames X not; like poetry or the higher forms of philosophy, 
Be ike that are of a very rare and exceptional order. They are 
AN mes part qualities of judgment, industry, tact, knowledge 
eee affairs, which can be attained to a high degree of 
oo y men of no very extraordinary intellectual powers. 
et eae I think, will dispute the high average capacity 
Rete ie nment which the circumstances of the English aristo- ` 
Sa e tend to produce.’ Of the value of such an aristocracy 
die state Lecky went on to say: “It is of no small importance 
in ‘3 nation should possess a class of men who have a large stake 
S le prosperity of the country, who possess a great position 
tion pendent of politics, who represent very evidently the tradi- 
Be 5 and the continuity of political life, and who, whatever may 
ane as faults, can at least be trusted to administer affairs with a 
ae ete personal integrity and honor. In the fields of diplomacy 
aa Ea those great administrative posts which are so numerous in 
or ended empire, high rank and the manners that commonly 
ee pany it are especially valuable, and their weight is not the 
powerfully felt in dealing with democracies.” 


of Selection.—But when all is said that can be said in 
the fact remains, as 


that it works 


a Principles 
ae of birth as the principle of selection, 
€ley readily admitted in his defense of the system, 


“Democracy and Liberty,” vol. I, pp. 314, 317. 
In the same sense see Paley, 


88 be 
Sy ‘Democracy and Liberty,” vol. I, p. 321. 
a litica] and Moral Pilona" bk. vE ch, 6. Treitschke defended aristocracy 
tend, form of government but he admitted that it possessed inherent defects which 
ered it much less desirable than monarchy. , Tt is, he said, “always difficult 
ungo nage because it is founded upon a conception © istinc 
ra Oubtedly at variance with the natural instincts of equality in the human 
superior politically to another : 


ace”. se = . 
“the 3 it is founded on the idea that one class is 


of 


of 

Breat and original personalities” ; “they will no 

a S eal f the monarch, they begrudge the crown of victory 
tocracies are unendurable; in all 


to y 
i ese reasons aTis' 


jstocracies have disappeared ; they belong there- 


fore Y developed nations, pure ar 
entirely to history. “Politics,” vol. I, 
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for the false aristocracy as well as the true, and that the worst 
traits are transmitted as well as the best. 

The possession of property is an equally unsatisfactory test of 
political capacity, especially if it be inherited wealth. And Bo 
with all other tests which do not rest upon intrinsic merit. Yet 
the fact that no just or adequate tests can be found really proves 
nothing against aristocracy itself. The question of whether there 
ought to be a test by which to determine the fitness of men to 
exercise a share in the government, as Seeley observed, is not 
answered by showing that wealth is not such a test and that birth 
is not such a test.8® The trouble is not so much with aristocracy, 
as with the lack of a just and satisfactory selective test. 

Rousseau and Jefferson, both champions of democracy in their 
respective countries, emphasized the distinction between what they 
called natural aristocracies and artificial or “sham” aristocracies. 
Rousseau considered elective aristocracies to be the only natural 
ones, and these he pronounced the “best of all governments”, 
since they insured “probity, enlightenment, experience, and all 
the other guarantees that the government would be wisely ad- 


ministered.” In a word, he said, the best and most natural order 
is where the wisest govern the multitude 


that the government will be conducte 
people and not for themselves.40 Jefferson agreed with Rousseau 
in declaring all aristocracies based on wealth or birth to be “not 
only useless but also mischievous and dangerous,” though he was 
a strong defender of those based on “virtue and talent.”41 Contrary 
to the popular belief, he was a believer in aristocratic government 
when the aristocracy was of the latter kind.42 “There is,” he said, 
“a natural aristocracy founded on talent and virtue which seems 
destined to govern all societies and al] political forms, and the best 


, if there is any guarantee 
d for the benefit of the 


® The oppression which has come from tyrannous minorities in the past has, 
as Seeley remarks, come not from aristocracies, but from corrupt oligarchies- 
Much of the objection that has been directed against aristocracy, therefore, would 
be more defensible if it were directed against oligarchy, If the right test coul 
be devised by which oligarchy could be avoided, we should have only pure an 
true aristocracies, and they could be hailed with delight by every one. Op. cits 
p. 347. 

® Contrat social,” bk. III, ch. 5. It was pronouncements such as these 
that led Gambetta to remark that Rousseau was at heart an aristocrat. 

“ “Works,” vol. IX, p. 425. 

“Compare Merriam, “American Political Theories,” p. 156. 
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government is that which provides most efficiently for the purity 
of the choosing of these natural aristocracies and their introduc- 
tion into the government.” Artificial aristocracies have always 
been hated by the masses because they are constituted on the 
theory that some are born to rule and others to be their subjects, 
or because the rich are regarded as more qualified than the poor, 
merely by reason of their wealth. All of them, whether natural 
or artificial, are apt to be narrow and exclusive, and are inclined 
to arrogance and excessive conservatism which at times retard 
wholesome progress.** 

We are entitled by deductions from history, says Woolsey, to 
lay down the principle that aristocracy is ordinarily capable of 
no long continuance, when it is the sole governing or by far the 
strongest power in the state.** 


All Governments Partly Aristocratic.—In the sense of being gov- 
ernment by a small class, differentiated from the rest of the popu- 
lation by distinctions of birth and wealth, aristocratic government 
has virtually disappeared in all civilized states, although there still 
remain traces of it in states which have hereditary executives, 
where one of the legislative chambers contains hereditary or ap- 
pointive elements, or where the suffrage is narrowly restricted 
by educational, property-owning, or other similar tests. 

Yet aristocracy in some form is a principle which all states 
have admitted and to some extent followed in practice. In all 
ancient states, democracies and aristocracies alike, large classes of 
persons were excluded from participation in public affairs. The 
laboring classes everywhere have been enfranchised only in com- 
paratively recent years. In England, at the beginning of the 
eighteenth century one of the freest of states, the lower classes 


“Compare Bluntschli. “Allgemeine Staatslehre,” | bk. VI, ch. 19. See also 
Lord Briel. “The British Constitution,” “Works, vol. XI, p. 3, for a dis- 
cussion of the evils of the aristocratic form. ‘There never was an aristocracy,” 


said Laveleye, “more dèvoted to liberty or more fitted to goyen than that of 
f the suffrage and olten in legislation 


it opposed every extension © e 

e te interests of the people to its own privileges.” „Eor a full dis- 
cussion of aristocracy as a form of government see De Parieu, “Principes de la 
science politique,” ch. 3. 

“í «Political Science,” vol. Il, p. 1. : ie. 

“Almost all the nations,” Jfserved De Tocqueville, “which have exercised 
a powerful influence upon the destinies of the world by conceiving, following up, 
and executing vast designs—from Rome to England—haye been governed by 


aristocratic institutions.” “Democracy in America,” vol. I, p. 256. 
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and a large proportion of the middle classes were excluded from 
all share in the government of the country. And the same EE 
true to a less degree in America for a considerable period after 
the colonies became independent. Modern democracies no longer 
exclude the laboring classes, yet practically all of them apply 
standards of fitness, even if they sometimes apply them indirectly 
and in a manner unconsciously. Lord Bryce emphasized that in 
fact all governments are aristocratic in a sense. No observer, he 
said, could fail to be impressed by the fact that the world is 
governed by an extremely small number of persons. “In all 
assemblies and groups and organized bodies of men, from a 
nation down to the committee of a club, directions and decisions 
rest in the hands of a small percentage, less and less in proportion 
to the larger size of the body, till in a great population it becomes 
an infinitesimally small proportion of the whole number. This 
is and always has been true of all forms of government, though 
in different degrees.” He cites the government of India as an 
excellent example of a government by “an enlightened, hard- 


opulation.4¢ 


III. Democratic or POPULAR GOVERNMENT 


Democratic Government Defined.—Democratic or popular gov- 
ernment, as was pointed out in a previous chapter, has been 
variously defined as a form of government in which every one 
has a share, as one in which the majority rules, one in which the 
mass of the adult male population has a voice, one in which pub- 
lic opinion controls, etc. Abraham Lincoln conceived democracy 
to be the government of the people, for the people and by the 
people. In estimating the strength and weakness of this form of 
government we may disregard the shades of difference which 


“Modern Democracies” vol. II, pp. 542 f. Compare also Mallock (“The 
Limits of Pure Democracy,” ch, 4) whose principal thesis 
a form of government, strictly speaking, does not exist an 
existed ; what is popularly called democracy being in fact 
a government by a relatively small number of Persons. 


is that democracy as 
ywhere and never has 
an oligarchy, that is, 


DEMOCRATIC OR POPULAR GOVERNMENT 355 


characterize the various conceptions and proceed on the general 
assumption that a democratic government is one which is consti- 
tuted and administered on the principle that every adult citizen 
(the present-day conception would include women as well as 
men) who is not regarded as unfit by reason of his having been 
convicted of crime, or in some countries because of his illiteracy, 
should have a voice, at least in the choice of those who make the 
laws by which he is governed, and that his voice should be equal 
in weight to that of every other elector. 


The governments of some states which are regarded as demo- 
cratic do not come fully up to this standard; some, on the other 
hand, go further and are organised on the principle that an illite- 
Yate citizen is qualified equally with a literate person to exercise a 
share in the government to which he is subject, and that this share 
cannot be justly limited to the choosing merely of legislative re- 
Presentatives, In the states of the American Union, for example, 
voters have the right to nominate and choose many executive and 
administrative functionaries (in most of the states also the judges 
Of the courts) and in this and other countries where the principle 
of the referendum has been introduced, the voters have in addi- 
tion an extensive power of direct legislation and determination of 
Public policies. But whatever the differences of practice, they 
are largely differences of degree. In general, the democracies of 
to-day rest on the principle that every honest, self-supporting adult 
citizen is qualified to participate in the business of government, 
and that on the whole he is as well qualified as any other of his 


fellow citizens.47 They rest, said Jefferson, on confidence in the 
) people, and in the 


self-governing capacity of the great mass of the fs 
ability of the average man, or of average men, to select rulers who 


y i ised are really unfit the general 
i f the enfranchised I a j 2 

cs Oe ie eee ee ‘alt isan pee rn be High 

n i to the abandonmen ass rule, 

RS A Wie: ithe Cay ty ae “it was bales tan by aoier 

a deep shaft into the humbler strata ty the spring might be tapped of a 


Simple honesty and sense of justice W 


comprehensi f the worth of his fellow men- 5 s E 1 
may þe wiser than the wisest individual or stoup: ‘Lincolnia es Tegarding 
the impossibility of fooling all th all the time was a homely tribute to 
the common intelligence of the mass. 
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will govern in the interest of society“8 But there always have been 
and are still many who deny the soundness of this assumption.*? 


Elements of Strength of Democratic Government.—In evalua- 
ting the advantages of democracy as a form of government we may 
disregard the uncritical opinions of those whose faith in the per- 
fection of democracy is an obsession, —almost a religion,—who 
worship it blindly and deliberately close their eyes to the obvious 
defects which actual experience has shown it to possess.5° On the 
other hand, we need not consider seriously the equally uncritical 
and sweeping generalizations of men like Talleyrand, who defined 
democracy as “an aristocracy of blackguards”; of Carlyle, who 
sneeringly referred to “the people as a certain number of millions, 
mostly fools” ; of H. G. Wells, who asserts that there is no case for 
the elective democratic government of modern states that cannot 
be “knocked to pieces in five minutes’”,5! of Ludovici, who asserts 
that democracy leads to death and aristocracy to life ;5? etc. Our 
judgment should be based on the results of actual experience and 
as evidence of this upon the studies of scholars who have examined 
the history and workings of democracy and who have recorded 
the results of their investigation in scientific treatises. 


The test of the strength or weakness of a particular type of 
government lies partly in its efficiency, that is, in the degree to 


Quoted by Merriam, “American Political Theories,” p. 163. 

® Sidgwick (“Elements of Politics,” p. 610) rejects the correctness of this 
assumption and maintains also with obvious truth that the doctrine of the con- 
sent of the governed must be taken with qualifications, See also Seeley (op. cit. 
p. 327) who asserts that all democracies as a matter of fact apply standards © 
fitness and that those of a representative type are essentially aristocratic. “I do 
not know,” he says, “in what part of history you could find a state founded on 
the principle that one man is as good as another.” 

6 For example Bancroft, “History of the United States” (1885), vol. 1, 
pp. 1 ff, and 602 ff. ] 

514 Modern Utopia,” p. 263. 

“Democracy,” says Ludovici (op. cit, p. 251), “therefore means death. 
It means inviting life's adversary to the council board. It means admitting into 
the deliberations concerning life, one, or rather many, who can be right about 
life only by a fluke, only by the merest accident, and who could no more be 
expected to voice the likes and dislikes of healthy permanent life than a kangaroo 
could be expected to go foraging for pheasants.” Compare also the equally severe 
criticism of Mencken in his “Notes on Democracy” (1926), who asserts that 
democracy is based on the postulate that all wisdom rests with the inferior four- 
fifths of mankind—with the hewers of wood and the drawers of water :—that 


the masses of the people are “sheep,” that they are bamboozled and exploited 
by small minorities, etc. 
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eee the primary ends for which governments are 
5 ; partly in the educational, social, and civic effect 
Which it produces upon the body of citizens over whom its autho- 
rity is exercised. Judged on the basis of its character as a contri- 
vance for doing the things for which governments are established, 
and doing them in a way which accords with the general will of 
the people, democratic government, it is claimed, is superior to 
all other types—in fact it is the only type under which those 
pp aaie public authority can be subjected to the control 
hei er E whose interest they are chosen to govern, and the only 
iy ee their responsibility to the governed can be adequate- 
fellow reed. The theory is that, being freely chosen by their 
eaten citizens, ordinarily for short terms, and accountable to them 
e manner in which they exercise their trust, those who are 
called to govern will be the most representative, the most com- 
petent, and the most worthy of the public confidence ; whereas in 
a monarchy or an aristocracy those who govern may be appointed 
on the bases of widely different considerations. In short, it is 
claimed that popular election, popular control, and popular res- 
Ponsibility are more likely to insure a greater degree of efficiency 
than any other system of government. 
By no one was the strength of democratic government in its 
Tepresentative form so ably set forth as by John Stuart Mill, who 
defined it as that form in which “the whole people, or some 
numerous portion of them, exercise the governing power through 
deputies periodically elected by themselves.” There is no difficulty 
in showing, he asserted, that the ideally best form of government 
1s that in which the supreme controlling power in the last resort 
IS Vested in the entire aggregate of the community, every citizen 
Not only having a voice in the exercise of that ultimate sovereignty, 
Ut being at ieee occasionally called on to take an actual part 1n 
the government, by the personal discharge of some public func- 
tion, local or general.53 The only government, he continued, 
Which can fully satisfy the exigencies of the social state 1s one 
M which the whole people participate, and the degree of particy 
Pation should everywhere be as great as the general degree of 
™provement of the community will allow, and ultimately all 
Shoulg be admitted to a share in the sovereign power of the state.54 
«Representative Government,” p. 51- 
epresentative Government,” p- 66. 
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So far as the welfare of the community is concerned, the superior- 
ity of popular government, Mill went on to say, rests upon two 
principles of as universal truth and applicability as any general 
proposition which can be laid down respecting human affairs. 
The first is, that the rights and interests of the individual can be 
safeguarded only when he is able to “stand up” for them himself ; 
the second is, that the general prosperity attains a higher degree 
and is more widely diffused in proportion to the amount and 
variety of the personal energies enlisted in promoting it.55 

But the greatest glory of democracy in the opinion of its 
votaries does not flow so much from its own inherent excellence as 
a form of government, as from its influence in elevating the masses 
of the people, developing their faculties, stimulating interest 
among them in public affairs, and Strengthening their patriotism 
by allowing them a share in its administration.5¢ “No man is free 
in the political acceptation of the word,” said Laveleye, “if he 
does not have some share in the government of his country, and 
he who is governed not by functionaries whom he has helped to 
choose, but by authorities constituted without his consent, is a 
subject, not a citizen.”57 Lord Bryce pointed out that the man- 
hood of the individual is dignified by his political enfranchise- 
ment and that he is usually raised to a higher level by the sense 
of duty which it throws upon him.58 Mill likewise very aptly 
remarked that a man who has no vote in the government to which 
he is subject, and no prospect of obtaining one, either will be a 
malcontent or will feel as one whom the general affairs of society 
do not concern. For a government in which the masses have no 
share they do not feel the same readiness to make sacrifices. 
Democracy strengthens the love of country because the citizens 
feel that the government is their own creation and that magis- 


n Ibid., p. 52. 

Compare Bluntschli, “Allgemeine Staatslehre” bk, VI ch. 21; also his 
PR? 5 also) Pradier KiE ep mE Macro yee 
e peo we i 2; also Pradier-Fodéré, Principes généraux de droit de 

a Le Gouvernement dans la démocratie,” vol. I, p. 273. 

Op. cit., yol. I, p. 150. Other writers emphasize that one of the chief 
values of democracy consists in the fact that it Tests on the idea of the personal 
freedom of the individual, that it is an expression of the sense of salon which 
the modern state is founded, and that more than any other form of government 
it contributes to the development of the all-round man. Compare in this sense 
Hobhouse, ‘Democracy and Reaction” and_ his “Social Evolution and Political 
Theory” ; Hobson, “Imperialism” ; and Jordan, “Imperialism.” 
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trates are their servants rather than their masters. The French 
people, to quote Laveleye again, never began to love France until 
after the Revolution, when they were admitted to share in its 
government, since which time they have adored it.5® Popular 
governments, resting as they do on the consent of the governed 
and upon the principle of equality, are also likely to be more 
immune from revolutionary disturbances than those in which the 
people have no right of participation. Thus De Tocqueville 
remarked that almost all revolutions which have changed the face 
of the world have had for their purpose the destruction of 
inequality. 

The same author, in his study of democracy in America, dwelt 
repeatedly upon the interest which the American people took in 
public affairs, their high state of intelligence in regard to political 
matters, and their natural patriotism.5? He pointed out that one 
of the great advantages of a democracy is that it serves as a sort of 
training school for citizenship. Mill likewise laid great stress 
upon the influence of democracy in elevating the character and 
Political intelligence of the masses. The “most important point 
of excellence,” he said, “which any form of government can 
Possess is to promote the virtue and intelligence of the people 
themselves, and the first consideration in judging of the merits 
of a particular form of government is how far they tend to foster 
intellectual and moral qualities in the citizens.” The govern- 
ment which does this best, he continued, is likely to be the best 
in all other respects. Democratic government, more than any 
Other, he thought, produced this result. 

Weaknesses of Democracy.—Democratic government has always 
had its critics and even to-day when it has become very nearly 
Universal, they are by no means lacking. In ancient and medieval 
times its very name connoted the idea of government by the irres- 
Ponsible multitude. Aristotle classified it as a degenerative or 
Perverted form of constitutional government. Treitschke men- 
tions that in the Rathaus of Augsburg there are three allegorical 
paintings, one of which represents aristocracy in the guise of a 
solemn senate, another monarchy as a brooding despot can 
the humble homage of a gorgeous train of followers, and the third, 


= Op. cit., vol. I, p. 274. 
See especially, vol. I, pp. 94, 97, 259, 263. 


"Op. cit, pp. 27, 29 
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democracy, as a drunken Cleon surrounded by a yelling mob.°? 
The last-mentioned picture represented, at the time it was made, 
the current conception of the character of democracy. Critics no 
longer regard it as so debased, but they attack its foundations on 
other grounds. In the first place, they assert that it attaches undue 
importance to quantity rather than quality. It makes the decision 
of the majority of the mass, even if a very small majority, the lawy 
when the opinion of the minority, by reason of its superior intel- 
lectual, moral, and economic capacity, may be the wiser. 

It rests upon what is declared to be a false principle, namely 
that every man, whatever his real worth, is the equal of every 
other man so far as his capacity to participate in government is 
concerned, and consequently that no man’s vote should count for 
more than that of another man, in the choice of public officials 
and the determination of public policies.°? It either underestimates 
the value of special training and expert knowledge in the business 
of government, qualities which are considered essential in the 
field of private business, or makes it difficult to get experts into 
the public service. Yet, as the late Mr. Justice James Fitzjames 
Stephen once remarked, the work of governing a great nation, if 
really done well, requires an unusual amount of special knowledge 


and the steady restrained and calm exertion of a great variety of 
the highest talents which are to be found.* 


tended, means government, in large measure, 
untrained, and the unfit. 


regard government by the 


Democracy, it is con- 


by the ignorant, the 
It distrusts specialists and is inclined to 
m as inconsistent with true democracy.’ 


® Politics,” vol. Il, p. 229. 

“Compare as to this Mallock, “The Limits of Pure Democracy,” p. 42, and 
Barthélemy, “Le problème de la compétence dans Ja démocratie,” p. 253, 

“ “Liberty, Fraternity, and Equality” (1873), p. 245. 

“As to this criticism, see Faguet, “Le culte de lincompetence” (1912). 
“Government,” he says, “is an art and it presupposes knowledge, but the people 
are governed by men who have neither knowledge nor art and who are chosen 
because they have them not” (p. 35). Incompetence, he says, permeates al 
branches of the French government and especially the judiciary. Profess 
Barthélemy in his stimulating book, “Le problème de Ja compétence dans lê 
démocratie” (1918), also points out that the great weakness of democracy is thé 
incompetence of those who govern, the prevalence of amateurisme in the public 
Service, and the general belief that every one is fit to govern. Democratic gov: 
ernment, he says, of all goyernments, has need of the most technical skill, ye! 
it exacts the least. In practice it insists upon certain forma] qualifications £0 
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Mr. A. G. Sidgwick in a critical study of the weakness of American 
democracy, entitled “The Democratic Mistake” (1912), points 
Out, as other writers have done, that one of its chief defects lies 
in the lack of adequate means for securing an enforceable res- 
ponsibility: that the prevailing belief that responsibility can 
be obtained by an attempt to make public officials responsible 
to the community through popular election, short tenures, and 
rotation in office, has not been justified by the facts; that, on 
the contrary, the only elective method of securing real responsi- 
bility lies in security of tenure as is the practice in private busi- 
ness. The failure to provide this method, according to him 

constitutes the great “democratic mistake.’ But democracies 
look with disfavor upon infrequent elections and long tenures 
because they are popularly believed to be undemocratic. Demo- 
cracies are further criticized because they distrust natural leaders 
and are a prolific breeding ground for agitators, flatterers, bosses, 
and demagogues.®? Again they are said to be wasteful and extra- 
vagant; they tend to level society down rather than up; and they 
‘are indifferent to, if not “actually hostile to, the advancement of 


education, science, literature, and art.68 


See especially pp. 90 ff. and 118 ff. Compare the somewhat similar views 
of the French writer M. Faguet in his “The Dread of Responsibility” (Eng. 
trans. by E, J. Putnam, 1914), where he criticizes the French democracy for the 
Teason that it is founded on the principle of “universal “irresponsibility.” The 
‘French, he says, have a sort of instinctive fear of responsibility, and to avoid it 
they have divided it, subdivided it, and dispersed it so that it has ceased to exist. 
“The sole governing power resides in a confused mass which offers no point 
to which a man can address himself if he has a complaint, a claim, or an indig. 
Nant protest to: make.” See especially Chapter 4. M. Faguet advocates an aristo- 
cracy not of wealth or birth but of capacity, an aristocracy composed of that 
Part of the nation which has character and ability. 7 

“ Compare Treitschke, “Politics,” yo]. II, -p. 290, on the character and banefu 
influence of demagogues. 

S This criticism is made by Treitschke. Democracy, Treitschke asserts, has 
no taste for education beyond the elementary and technical (ibid., II, 323), and 
we may look in yain to see art and science encouraged by modern democracy. No 
democracy has ever produced a second Florence (ibid, I, p. 285). See also 
Bluntschli, “Allgemeine Staatslehre,” bk. VI, ch. 23 ; also his “Politik,” bk. VI, 
ch. 2, Bluntschli, however, tninks that democracies are more favourable than 
other forms of government to public education, charity, etc. The subject is dis- 
cussed by Tocquevile in his “Democracy in America,” vol. II, bk. I, chs, 9.12, 
See especially pp. 31, 35, 40, 42, 51, 52, 80, of the English translation hy Reeves, 
See also Maine, “Popular Government,” ch. 1; and Laveleye, “Le gouyernement 
dans la démocratie,” bk. VI, ch. 7. 
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Maine’s Estimate of Democracy.—One of the most vigorous if 
not well-founded criticisms of democracy made in the nineteenth 
century was that of the English jarist, Sir Henry Maine, in his 
“Popular Government” published in 1886. Maine, after a review 
of the history of popular government, concluded that “it affords 
little support for the assumption that it has an indefinitely long 
future before it.” Experience, he asserted, rather tends to show 
that it is a form of government characterized by “great fragility,” 
and that since its appearance in the world “all forms of govern- 
ment have become more insecure than they were before.” “Popu- 
lar governments,” he declared, “have been repeatedly overturned 
by mobs and armies in combination ; of all governments they seem 
Jeast likely to cope successfully with the greatest of all irreconcil- 
ables, the nationalists; they imply a breaking up of political 
power into morsels and the giving to each person an infinite- 
simally small portion; they rest upon universal suffrage, which 
is the natural basis of tyranny; they are unfavorable to intellec- 
tual progress and the advance of scientific truth; they lack stabi- 
lity; and they are governments by ignorant and unintelligent.” 
“Of all the forms of government, democracy,” he declared, “is by 
far the most difficult.” It is this difficulty that mainly accounts 
for its “ephemeral duration.’69 

The inherent difficulties of democratic government, he went 
on to say, are so great and manifold that in large complex modern 
societies it could neither last nor work if it were not aided by 
certain forces which are not exclusively associated with it, but of 
which it greatly stimulates the energy. The prejudices of the 
people are far stronger than those of the privileged classes; they 
are far more vulgar and they are far more dangerous because their 
opinions are apt to run counter to scientific conclusions.70 

Maine denied that there is any real connection between demo- 
cracy and liberty, and asserted that in case there is and the choice 
has to be made between them, it is even better to remain a nation 
capable of displaying the virtues of a nation than to be free.™ 
“By a wise constitution,” said Maine, “democracy may be made as 


® Cf. Pradier-Fodéré (“Principes généraux de droit de politique,” etc., p, 240), 
who, while pronouncing democratic government to be the “mn, tior 
Principle,” declared that it is the “most difficult to apply.” 

™ Ibid., p. 67. 

“ Ibid., p. 63. Maine expressed the opinion that the government of a bene 


“most rational in 
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calm as the water in a great artificial reservoir; but if there is a 
weak point anywhere in its structure, the mighty force which it 
controls will burst through it and spread destruction far and 
near,’’72 

Lecky’s Criticism.—Another critic of democracy was the English 
historian Lecky, who in two volumes entitled “Democracy and 
Liberty” dwelt upon the dangers of government by the “poorest, 
the most ignorant, the most incapable, who are necessarily the 
most numerous.’?8 The idea of government by such a class re- 
verses, he declared, all the past experience of mankind. “In every 
field of human enterprise, in all the computations of life, by the 
inexorable law of nature, superiority lies with the few and not 
with the many, and success can be obtained by placing the guid- 
ing and controlling power mainly in their hands.” “Democracy 
insures neither better government nor greater liberty; indeed, 
some of the strongest democratic tendencies are adverse to liberty. 
On the contrary, strong arguments may be adduced both from 
history and from the nature of things to show that democracy may 
often prove the direct opposite of liberty.” To place the chief 
power in the most ignorant classes is to place it in the hands of 
those who naturally care least for political liberty and who are 
most likely to follow with an absolute devotion some strong leader. 
The upper and middle classes have shown the great devotion to 
liberty and have been its most ardent defenders, while democracy 
has often enough sought to dethrone it.’ Speaking of the United 
States, he declared, as De Tocqueville had done before him, that 
in hardly any other country does the best life and energy of the 
nation flow so habitually apart from politics, and is the best talent 
so rarely chosen to the public service.” Likewise he adopted 
the view of De Tocqueville, Laveleye, Bluntschli, Maine, and 
eferable to that of a democracy. “There is no doubt,” he 
e for the general good of the vast 


Roman republic had done.” “Popular 
“The Good Despot,” op. cit, bk. V, 


volent despot was pr 
Said, “that the Roman emperor cared mort 
groups of societies subject to him than the 
Government,” p. 83, Cf. also Laveleye on 
ch 7, 


= Op. cit, p. 111. tee 3 f 
® For his views on government by the “unthinking and irresponsible multi- 


tude,” see yol. I, pp- 18-21, where the evils of universal suffrage are dwelt upon, 
Lecky expressed the opinion that it would be a misfortune if the hereditary 
element in the British House of Lords were excluded (I, p. 381). 


" Tbid., pp. 212-215. 
® Ibid., p. 94; De Tocqueville, op. cit., vol. I, ch. 13. 
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Treitschke that democracy is unfavorable to the development of 
the higher forms of intellectual life, such as literature, art, and 
science ; in short, that democracy levels down quite as much as 
up. Speaking of the alleged equality upon which the American 
democracy rests, Maine declared that “there has hardly ever been 
a community in which the weak have been pushed so piteously to 
the wall; in which those who have succeeded have so uniformly 
been the strong, and in which, in so short a time, there has arisen 
so great an inequality of private fortune and domestic luxury.”77 
Laveleye, in his work entitled “Le Gouvernement dans Ja démo- 
cratie,” likewise argued that democracy does not necessarily pro- 
duce equality any more than it produces liberty, and that it is, 
besides, the enemy of both wealth and culture, Inequality of con- 
ditions and the struggle of classes, he declared, were responsible 
for the fall of the ancient democracies, If the people are ignorant 
and incapable, democracy must inevitably degenerate into anarchy 
and despotism, and both equality and liberty will be lost.78 ‘These 
SED especially those of Lecky, however, have been answered 
By various) Writerswho have pointed out that some at least of the 
defects which they attributed to democracy are not caused by it 


but rather accompany it, and that democracy is not necessarily 
government by the ignorant and unfit,79 


1 Ibid, pp. 105, 108. 

™ “Popular Government,” p. 51, Compare also Stephen (‘‘Liberty, Frater: 
nity, and Equality,” p. 239), who remarks that “in a pure democracy the ruling 
men will be the wire-pullers and their friends ; but they will be no more on an 
equality with the people than soldiers or ministers of state are on an equality 
with the subjects of a monarchy. Under all circumstances the rank and file are 
directed by leaders of one kind or another, who get the command of their collec: 
tive force,” Lord Brougham (“Works,” vol. XI, p. 4) offered the following 
estimate of democratic government: “The democratic form has some virtues 


of a high order. The rulers have no sinister interests ; personal ambition hes 


no scope ; purity is promoted, not merely in the conduct of public men, but in 
the manners of the people ; and the resources of the state are husbanded at all 
times ; while in war they are fully called forth. The 
to the excellences. The supreme power is placed w 
because the holders of it are secure from all persona 
of censure ; and those whom they choose to exercis 
bility. There is no security for steady and consistent policy, either in foreign O1 
domestic affairs; a risk of entire and violent change attends the administration, 
and even the constitution; and the peace of the country, as well abroad as a! 
ome, is in perpetual and imminent danger.” 

™ See especially bk. VI, chs. 5, 6 and 7. 

“For example, Bascom, “The Alleged Failure of Democracy,” Yale Reviews 
vol, IX (1900), and Giddings, “Democracy and Empire,” pp. 200 fi. 


defects, howeyer, are equal 
holly in irresponsible hands, 
l risk, and beyond the reach 
e it share in their irresponst 


DEMOCRATIC OR POPULAR GOVERNMENT 365 


Treitschke’s Indictment.—One of the most violent assaults made 
upon democracy as a form of government during the nineteenth 
century was that of the German historian Heinrich Treitschke, 
who was an almost blind worshiper of monarchy, especially the 
Prussian type, which he pronounced to be an enlightened des- 
potism. His prejudice against American democracy in particular 
was intense. From the technical standpoint the aristocracy of 
southern slaveholders prior to the Civil War was, he said, “infinite- 
ly superior to the democracy of the North,” which he regarded as 
corrupt dollar-worshiping plutocracy, or oligarchy of the rich.%? 
In fact, he prophesied, the constitution of the United States was 
already “on a downward path,”8! His estimate of the, English, 
French, and Swiss democracies was hardly less severe. France 
was in fact “a complete plutocracy, an oligarchy of a few banking 
houses who avail themselves silently of democratic forms in order 
to exploit them for their own ends.” As to Switzerland, it was 
“undeniable that Swiss liberty is positively less than in Prussia.”’S* 
The whole conception of democracy, resting as it does upon the 
principle of equality and the rule of the majority, is false, he said ; 
it tends to exploit the rich for the benefit of the poor; it is fickle, 
incompetent, discourages brilliancy in intellect, fertilizes the soil 
for demagogues, and does little for the promotion of culture and 
the higher spiritual things of life.** 

In view of Treitschke’s violent prejudices and his amazing 


® “Politics,” vol. II, p. 271. 
* Thid., 291. 


82 7 
sA Le Y ch. 20, for his indictment of democracy. Most German 


i iti i rior to the World War regarded democracy with 
eaen AEA Lin “Die moderne Demokratie” O most 
notable contribution to the history and working of fen by a Sat 
expressed a distinctly unfavorable opinion of democracy. a an examination 
of the forms and history of democratic „government in re oan countries 
where it has been tried, he concludes : The picture of see emonrane state 
portrayed in the foregoing pages will convince no OOS aT nou compass ae with 
constitutional monarchy that it is superior. esata judgment that by its 
very nature democracy is not a free form gt polilica rea peen is a ane ea 
as it was 160 years ago, although it has since te time so as the defender 
of freedom.” See also the criticism of democracy neue i9 smin scholars 
in a volume entitled “Modern Germany, publishe aa oa a defense of 
German political institutions and policies. The gist of their indictment is that 
democratic government means class rule, political corruption, and changeability 
of policy. 
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ignorance of the history and experience of the democracies which 
he criticized, his opinions are entitled to little weight. 


Other Recent Critics.—Among the more recent and more mode- 
rate critics of democracy may be mentioned the English schol 
W. H. Mallock, who in his “The Limits of Pure Democracy 
(3d ed., 1918) made a searching examination of the premure 
upon which modern democracy rests, and pointed out that in 
so far as it assumes equality of influence among all men, demo- 
cracy does not and never has existed ; Professor Ernest Barker, who 
asserts that the cost of democratic government in loss of efficiency 
is enormous, and when “all is said and done, it means the rule of 
the few manipulators who can collect suffrages in their own favor 
with the greatest success ;”8 the French writer Lebon, who main- 
tains that popular government is too much swayed by emotional- 
ism and tends to become government by crowds ;8° Walter E. Weyl, 
who apparently considers the American democracy to be a corrupt 
plutocracy ;8° and Professor Giddings, who sees two dangers in 
democracy: first, an “unbridled emotionalism” which finds its 
graver manifestations in the violence of mobs and revolutions, 
which upholds the “absolutism of the multitude and tramples on 
all rights of minorities” ; and second, the decay of national charac- 
ter.87 Some writers who are attached to the democratic ideal 
advocate various changes in the system as it actually exists.88 

Whatever the merits of these criticisms, another should be 
now added,—one which applies with peculiar force to American 
democracy, namely, the evil effects of the lavish expenditure of 
money in elections. As is well known, the sums which are ex- 
pended directly and indirectly during every presidential campaign 
to promote the nomination and election of particular candidates 
amount to many millions of dollars, and the investigation by a 
committee of Senate in 1926 of expenditures by or on behalf of 
certain candidates for the upper house of Congress revealed the 


“Political Thought in England from Spencer to the A 4 172. 
“See among others his book “The Crowd.” Present Day,” p. 
* “The New Democracy” (1914), especially ch. 7. 
“ “Democracy and Empire,” p. 239. 
For example Follett (“The New State” 1918), Lippman (“Public Opinion,” 
1922), Croly (“Progressive Democracy” 1915), Howe (“Revolution and Demo- 


cracy”), Wallas (‘The Great Society,” 1904), and Bentley (“The Process of 
Government,” 1908). 


DEMOCRATIC OR POPULAR GOVERNMENT 367 


fact that in some cases the amount expended by or for a single 
candidate in order to obtain a nomination approximated a half 
million dollars. Even assuming that all such expenditures are 
entirely honest and legitimate, such a practice is incompatible 
with the spirit of true democracy, one of whose tenets is that the 
public offices should be open equally to all who possess the quali- 
fications required by law. Surely a democracy in which money 
plays so great a rôle, where ambitious candidates with large for- 
tunes have an enormous advantage over their less favored but 
perhaps more deserving and better-qualified competitors, is unlike 
what the founders believed they were establishing, and in con- 
flict with the better ideals of those to-day whose faith in its future 
still abides. It is probably true—and it has often been a matter 
of reproach—that it costs more in time and money to give effect 
to the processes of democracy in the United States than in any 


Other country of the world.®® 


Lord Bryce’s Estimate.—The latest, and by far the most com- 
prehensive and valuable study of the actual workings of democracy, 
is the recent work of the late Lord Bryce in two volumes, entitled 
“Modern Democracies,” published in 1921. Based both on wide 
reading and on personal observation, and being the work of an 
illustrious scholar whose sympathies were, on the whole, on the 
side of democracy, his conclusions are entitled to great weight. 
He examined in turn the elements of strength and weakness of 
democracy in general and of the important existing democratic 
States in particular. His study is characterized by keen insight, 
profound analysis, and a sympathetic point of view. In all the 


literature of democracy there is no analysis and evaluation which 
ived opinions. 


is fairer or freer of manifest prejudice or preconcer 
Ina general review of American democracy he enumerated the 
defects which have revealed themselves in the workings of popular 
government in the United States. Among the more important of 
these are: the decline of popular confidence in the state legisla- 
tures and to a less degree in the national Congress ; the inferiority 
Of the judiciary “in the large majority” of the states; the slow, un- 
Certain, and often ineffective administration of criminal justice ; 


the imperfect enforcement of the laws; the incompetent, wasteful, 
® Compare as to this strictures of Hasbach, “Die moderne Demokratie,” 


P. 597. 
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and corrupt government of the cities; the increasing tendency of 
party organizations, controlled as they are by professional politi- 
cians, to become selfish and oligarchic; the “formidable influence 
of wealth, and especially of corporate wealth, upon the legislatures 
and even upon the courts; and the increasing failure of the public 
service to attract men of brilliant gifts, this too in a country where 
talent abounds.®® He pointed out, however, that certain of these 
defects are due to causes that are not political or which are not 
inherent in democracy as such, and which may exist and have 
existed in governments which are not democratic. Summing up 
the chief faults observed in all the six democracies with which 
his study deals, he says they may be described as: (a) the influence 
of money by preventing legislation and administration; (b) the 
tendency to make politics a trade or profession; (c) extravagance 
in administration; (d) the distortion of the doctrine of equality 
and the failure to appreciate the value of administrative skill; 
(e) the undue power of party organizations; and (f) the tendency 
of legislators and public officials to bargain for votes in the pass- 
ing of laws and in tolerating breaches of order. But of these faults, 
the first three, as he pointed out, are found in all governments, 
whether democracies or otherwise; and while the last three are 
most often found in democracies they are not an inseparable 
feature of democracy. He admitted that democracy has opened 
some new channels “in which the familiar propensities to evil can 
flow, but it has stopped some of the old channels, and has not in- 
creased the volume of the stream.” Two dangers, he thought, 
threaten all democracies. One lies in the self-interest of those who 
get control of the machinery of government and turn it to ignoble 
ends; the other is the irresponsible power wielded by those who 
supply the people with the materials they need for judging men 
and measures—the dissemination by demagogues, through the 
press, of untruths, fallacies, and incentives to violence.91 


The argument that democracy tends to repress individuality — 


and originality, and to level society down to the average, and that 


“Vol. I, pp. 154-155. Already in his earlier work “The American Com- 
monwealth” (I, 483), Bryce had expressed the opinion that one weakness of 
democracy everywhere is that it underestimates the difficulty of government and 
overestimates the capacity of the common man. 

“i Ibid., pp. 458-460. A good summary of Lord Bryce’s estimate of demo- 
cracy will be found in an article by Professor Becker entitled “Lord Bryce 0n 
Modern Democracies,” Pol. Sci. Quar., vol. XXXVI, pp. 663 ff (1921). 
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it is unfavorable to the development of science, education, art, 
literature, and culture generally, Bryce thought, was based not 
upon facts but upon conjectures as to what might happen under 
certain political conditions which were assumed for the purposes 
of the argument to be the only conditions worth regarding. 
There is nothing to show, he said, that democracy has either 
fostered intellectual progress as the early liberals contended that 
it would, or that it has, on the other hand, discouraged or retarded 
it. The truth is, letters, arts, and science have flourished under 
all forms of government, monarchies, aristocracies, and demo- 
cracies alike. The movements of intellectual and moral forces 
are so subtle and intricate that any explanation drawn from a few 
external facts is sure to be defective and likely to be misleading.” 

The Future of Democracy.—Whatever may be the weaknesses 
of democracy, and they undoubtedly exist, it seems destined to 
become universal. In fact it has already nearly become such. 
Since the close of the World War we have seen even the rock- 
ribbed autocracy of Germany transformed into a republic with 
all the modern democratic institutions such as universal suffrage 
without distinction of sex, popular election of the head of the 
state, parliamentary ministerial responsibility, proportional repre- 
sentation, the referendum, the initiative, and the recall. Old 
monarchies such as Belgium, Rumania, and Hungary have intro- 
duced new democratic institutions. It is hardly likely that they 
will ever again turn away from democracy, for the reason, as Laski 
remarks, that men who have once tasted power will not surrender 
it.98 Whether, as Sidgwick remarked, democracy is “a depressingly 
prevalent political fact,” it is, as he himself admitted, “a widely 
and enthusiastically accepted political ideal.”°* Recently Russia, 
Italy, Austria, and Germany have abandoned it, but it is doubtful 
whether their abandonment will be permanent. Sir Henry 
Maine, who ventured the opinion that the history of popular 
government did not warrant the assumption that it had an in- 
definite future, admitted that the example of the United States 
had done much to raise the credit of democratic republics and 

lbid, pp. 519-526. 

Grammar of Pol 
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itics? p. 17. Stephen (op. cit, p. 242), more than half 
ged to say that “the waters are out and no human force 
can turn them back,” “but,” he added, “I do not see why as we go with the 
stream, we need sing Hallelujah to the river god. 

“’plements of Politics,” p. 608. 
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to reveal their possibilities. Lecky, who, like Maine, feared and 
distrusted democracy, also admitted that it was “likely to domi- 
nate, at least for a considerable time, in all civilized countries,” 
and that the only questions to be met were those relating to the 
form which it should take and the means by which its characteristic 
evils could be best avoided. 

We are free to criticize democracy as much as we please, but 
as Barthélemy remarks, it is as vain as to criticize the course of 
the seasons or the laws of attraction of the stars. Democracy will 
reply sum quia sum.®% 

It is not improbable, however, that the forms of democracy 
as it exists in some countries will undergo important changes. 
There are those who maintain that the remedy for the existing 
ills is not less but more democracy, and that consequently the 
changes that are likely to follow will involve a further extension 
of the democratic principle. On the other hand, an increasing 
number of wise observers believe that democracy has been per- 
verted through an attempt to throw upon the people tasks for 
which they are incompetent and that a reaction is inevitable. 
Lord Bryce was certainly not over optimistic regarding the future 
of democracy. In the form which it has almost everywhere taken, 
that of government by a representative assembly, he thought it 
shows ‘signs, ofsdecay iin) nearly every country the confidence in 
such assemblies has perceptibly declined; in some they have 
shown themselves unequal to their tasks, and in others too sub- 
servient to parties.S° The recent virtual displacement’ of repre- 
sentative government in a number of European countries by 
dictatorships has been due in part to the dissatisfaction with the 
representative system. Nevertheless jt i 
up, to those who criticize democra; 


to take its place. 


S, as Bryce aptly remarked, 
Cy to suggest something better 


Essential Conditions of Successful Democracy.—In the light of 
a varied and wide experience with democracy we are fully justified 
in concluding that there are certain conditions which are essen- 
tial to the successful working of democratic government. Maine, 
who was a severe critic of democracy, admitted that with a “wise 
constitution” the turbulence of democracy might be restrained 


“Te problème de la compétence,” p. 251. 
"Op. cit., vol. II, p. 576. 
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and made as “calm as water in a reservoir.’ Lecky, who likewise 
criticized American democracy, admitted that it was not a failure. 
But, he added, one duty is absolutely essential to the safe work- 
ing of democracy anywhere, namely, “a written constitution, secur- 
ing property and contract, placing difficulties in the way of © 
organic changes, restricting the power of majorities, and prevent- 
ing outbursts of mere temporary discontent and more casual 
coalitions from overthrowing the main pillars of state.” 

It is hardly necessary to say that perhaps the most fundamental 
of all conditions to the successful working of democratic 
government is that the people who work it shall possess a relatively 
high degree of political intelligence, an abiding interest in public 
affairs, a keen sense of public responsibility, and a readiness to 
accept and abide by the decisions of the majority. The majority 
in turn must be willing to recognize that strong minorities have 
rights which are entitled to respect and cannot be disregarded 
without violating one of the fundamental principles of popular 
government. ‘The distressing indifference of the electors in many 
countries is undoubtedly a danger to democracy. It was a wise 
saying of Montesquieu that the tyranny of a prince would hardly 
bring a state to ruin quicker than would indifference to the com- 
mon, welfare in a republic. Laveleye and Mill very properly 
maintained that democracies should provide at the expense of 
the state the facilities for elementary education and that it should 
even be made obligatory.°8 Happily many of them are to-day 
fulfilling this duty in a high degree. 

Lord Bryce justly concluded that popular government will 
flourish and decline in proportion to the moral and intellectual 
progress of mankind. It assumes, he said, not merely intelligence 
derived from books—mere ability to read and write—but an in- 
telligence “elevated by honor, purified by sympathy, and stimu- 
lated by a sense of duty to the community.” In short, the future 
of democracy is a part of two larger branches of inquiry: the 
future of religion and the prospect of human progress.°® Profes- 
sor Barthélemy, who has written a penetrating study of the 


" Op. cit., vol. I, p. 112. 
EN r 298; Mill, op. cit, p. 68. As to the kind of instruc- 
tion most necessary in a democracy see the views of Giddings, op. cit., bk, XIV. 

°° Op. cit, vol. I, p. 71, vol. II, p. 60. Mill also emphasized the necessity of 
interest, sympathy, and the sense of public responsibility as essential conditions, 
op. cit, ch. 4. 
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subject, concludes that the essential condition of success is that 
4 = - . 
-democracy shall be directed by the wisest, the most intelligent 
and the best, in a word, although it excites prejudice, by the élite 
of the population.1°° 


Varying Aptitudes of People for Democratic Government.— 
The results of experience undoubtedly prove that the success of 
democratic government must vary with the aptitude of peoples who 
operate it, because, as Mill observed, governments are human 
instruments and must be worked by men. Certainly there are 
not lacking countries in which it has been introduced where the 
results have been disappointing. Thus in most of the Latin- 
American republics the form at least of democracy exists, but in 
some of them the actual working of the system has not been 
characterized by a high degree of success, due to the general lack 
among the people of certain of the essential qualities and apti- 
tudes referred to above, such as are found in a more conspicuous 
degree among Anglo-Saxon people.t°t There dictatorships and 
revolutions are still common in the place of orderly stable govern- 
ment. Garcia Calderon, an eminent Peruvian scholar and pub- 
licist, confesses that democracy has failed in a large part of Latin 


™Le problème de la competénce,” p. 36. Norman Angell, in a brilliant 
essay in his recent book “The Public Mind” (1927), ch. 1, has given a keen 
analysis and penetrating criticism of democracy. Discussing the question whether 
democracy is possible at all, he concludes that if it means broadly “goyernment 
by majority” it can never be more than a sham, considering the deep prejudices, 
national animosities, religious fanaticisms, and wide-spread emotions which deter- 
mine the opinions of the masses. Nevertheless it can, he says, be made a succes? 
‘by frankly recognizing its weaknesses and by endeavoring to steer Hees 
by recognizing freely the truth that “the voice of the people is usually the voice 
of Satan,” that the natural tendencies of popular jud 
reliable and faulty, that we can by proper social disciplines 
ceases—things which are not “natural” at all but hi 
and guide the natural tendencies, if we will onl 
‘doing. To go on saying that the voice of the people is the voice of God with 


chart and I know how to avoid them” nas robbed those traps of nearly all their 
danger. Mr. Angell frankly admits that there is no alternative to democracy ; 
autocracy, aristocracy, dictatorship, all have the same faults as democracy. 

1! Compare as to tnis Bryce, op. cit, vol. I, ch. 17, and Hall, “Popular 
Government,” ch. 2. 
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America. “A hundred years,” he says, “have passed and still the 
Same ‘uneasiness disturbs these states, which fate seems to have 
condemned to anarchy.” “There is little political training, or 
indeed elementary education of any kind, in Latin America. 
The illiterate populace, except in some of the large cities, take 
no share in public life, but instead (in Mexico this is true of two- 
thirds of the people) obey submissively the instructions of a few 
leaders. A middle class develops very slowly. The agrarian rule 
of feudal times is still in force on the Argentine estancias, 
Brazilian fazendas, and the haciendas of other countries. Primi- 
tive industry and trade become a foreign monopoly. Everywhere 
there is a lack of equilibrium between social organization and 
the pretensions of political documents—on the one hand oligar- 
chy, on the other a theoretically absolute democracy and 
€quality.”102 For similar reasons some have expressed doubt as 
to the suitability of democracy to the Asiatic races, at least in the 
present state of their development. In those countries where 
it has proved most successful it has been a natural growth ; if 
suddenly introduced into countries which have for centuries been 
despotically governed, it would necessarily be an artificial creation 
and would take root slowly and with difficulty.108 

In China, Persia, and Turkey attempts have recently been 
made to introduce certain democratic institutions, notably the 
system of responsible parliamentary government, but it has in- 
volved the planting of foreign institutions in soil which had not 
been prepared for them by education in political matters and 
training in the habits of self-government. Whether the results 
will justify the high expectations of those who are responsible 
for the experiment remains to be seen.10 Lately the forms of 
democratic government have been introduced in most of the states 
of eastern and southeastern Europe, there too in soil which had 

w “Dictatorship and Democracy in Latin America,” Foreign Affairs, vol. IU 


(Apr. 1925), p. 474. 
Pia AA Bryce, op. cit, vol. T, ch. 71. 

1% Lord Bryce expressed the opinion that the prospects for popular govern- 
Ment in Persia and Mexico were dark and that a monarchy was probably more 
Suitable for China than a republic because of the traditional habit of obedience 
to a sacred autocrat and of the veneration paid to him. N You cannot build upon 
shifting sands nor effect by a single sudden stroke what in other countries it has 
taken centuries of struggle and training to accomplish.” To devolve upon a 
People who are not fitted for the undertaking, the task of governing themselyes, 
is like delivering up an ocean steamer to be navigated by cabin boys through the 
Ogs and icebergs of the Atlantic, or setting a child to driye a motor car. lbid., 
vol. II, pp. 502, 511, 516. 
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not been well prepared and among peoples who certainly lack 
some of the qualities and habitudes which are essential to the 
successful working of true democratic government. For a time, 
at any rate, it may be confidently expected that the operation of 
this form of government will be attended with difficulty and 
perhaps breakdowns, which may, however, only be temporary. 


Excessive Burdens of Democracy.—What some writers regard 
as a defect, if not a danger, of modern democracies, is their ten- 
dency to go to extremes and to devolve upon the electorate tasks 
which by reason of their character and multiplicity the people 
are not competent to discharge satisfactorily through direct action. 
Thus President Lowell has remarked that the trouble with 
modern democracies is that they attempt to do too much. This 
criticism, it is believed, is entirely justified, especially in so far 
as it applies to democracy in the United States. 

Those who make this charge claim that the introduction of 
the referendum, the initiative, and other ultra-democratic devices 
which throw upon the electorate the burden of decisions and res- 
ponsibilities which can be better discharged by their representa- 
tives, is in fact a perversion of true democracy and its displace- 
ment by a false and spurious type.1% The amount of truth in 
this somewhat severe judgment would seem to depend upon the 
extent to which a perfectly sound democratic principle is applied 
in practice; whether these devices are used properly or are over- 
worked. Where, as has actually happened in some American 
States, the electorate is called upon to pass judgment upon nearly 
fifty legislative proposals at a single election, Many partisans of a 
moderate use of the referendum feel that this is pushing demo- 
cracy to unreasonable limits. 

A criticism of American democracy which finds an increasing 
number of sympathizers, is the practice of choosing by popular 
vote administrative, ministerial, and even technical functionaries 
—and some would add judges of the courts—and these generally 
for short terms. This means not only inordinately lengthy and 
aS ballots, but a multiplicity of recurring elections, which 

pon the citizen a burden the like of which is unknown 


1S Compare Nicholas Murra 

a y Butler, “True and False D » (1907), 
a "tee rah eee We Change Our Form of Government ?” (1912), ch. 1. 
O ae Government” (1913), chs, 2-4, and Root, “Experiments 
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in the most democratic countries of Europe.1° This feature ot 
democratic government in fact distinguishes the American type 
from that of all other countries, even that of Switzerland, which 
is commonly regarded asthe classic land of democracy. In the 
most democratic states of Europe—Great Britain, France, and 
Switzerland—only members of legislative bodies and local deli- 
berative councils are popularly elected—almost never an adminis- 
trative functionary or judicial magistrate. In principle it is the 
same in Canada, where such officers as judges, prosecuting attor- 
neys, sheriffs, and clerks are appointed rather than elected. The 
original assumption that popular election is an essential condition 
of responsibility has hardly justified itself°7 On the contrary 
it has tended to transfer the actual selection of the incumbents 
of such offices to political bosses and party machines, and accord- 
ing to some writers has resulted not in popular government but 
in what has been described as a system of “unpopular” govern- 
ment.198 True democracy undoubtedly requires the election by 
the people of their legislative representatives and such executive 
Officers as are charged with the determination of questions of 
policy, but it can hardly be said that it requires popular election 
of any others.1°9 

The agitation since the World War for popular control of 
foreign affair represents the latest and one of the most extreme 
demands for the extension of democracy into a new field. Tf 
the extension is made, the task of democracy will be -still more 
increased and its operation subject to a severer strain. However 
competent the people may be to pass intelligent judgments upon 
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supreme governing authority of a state is concentrated in a single 
organ or set of organs, established at and operating from a cony 
mon center. For this reason it is sometimes described as central- 
ized government, although the two things, are not necessarily 
identical. In a sense, all non-federal systems of government 
belong to this class, but even federal governments are centralized 
in so far as the central government is charged with legislating 
for the whole country and with the administration of the parti- 
cular matters committed to its care. 

The feature which distinguishes unitary government from 
federal government is that in the former the ultimate authority 
and control over all affairs of government and administration rests 
with the central government, whereas in the latter this authority 
and control are divided between the central government and a 
number of local governments. The essence of unitary govern- 
ment, therefore, is the absence of local self-government, except 
such as the central government itself may concede—which, once 
conceded, it may restrict or withdraw at will. 

Deconcentration and Decentralization.—As stated above, uni- 
tary government is not necessarily at the same time centralized govern- 
ment, although it is always such in large part. In France, for 
example, where the system of government is unitary in the sense 
that all final governing authority centers in and radiates from the 
central government at Paris, the effect has been attenuated by a 
process of deconcentration and to some extent also by a process 
of decentralization. Through the process of deconcentration the 
active administration of many affairs has been shifted from the 
central government at Paris to its representatives and agents in 
the departments, arrondissements, and communes (the prefects, 
sub-prefects, mayors, commissioners of police, etc.). The effect 
he a a aac umgeion at Faris and io facta 

ein eae għout the local areas, But all 
i central OA ehe = "Pani a ao ae appoint py 
mayors when acting as agents of a Meera 
trolled and directed from Paris. To Mier gia ome 
of France is centralized, Through the proces Pde aa ea ioe 
a limited degree of local self- chat "Pes ane aa 
Thus, by act of parliament Day coe eae ee 
established in the departmertey aa elected councils have been 
‘partments, arrondissements, and communes, 
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and each communal council chooses a mayor- The powers of 
the local authorities, however, are much restricted and they are 


subject to a large degree of central administrative control (la 


tutelle administrative). Such local autonomy as has been grant- 
ed may at any time be further restricted or totally withdrawn by 
_the parliament which granted it. It thus happens that the gov- 
ernment of France, so far as the ultimate source of legislative and 
administrative authority is concerned, is completely centralized 
and so far as the actual administration is concerned it is largely 
so. With varying differences of degree, the governments of other 
European countries, except the few that are federal in form, are 
of the same type.? 

Elements of Strength.—Naturally a form of gov 
widely distributed must, at least in the opinions of the people 
who have deliberately established it, and who are content to live 
under it, possess elements of strength which are superior to those 
of the federal form. These elements are mainly such as result 
from uniformity of law, policy, and administration throughout 
the whole country, and from the strength, internal and external, 
which naturally inheres in a unified system of government. 
Where the authority to legislate and administer is divided and 
distributed between a central government and various local gov- 
ernments, the latter of which are constitutionally supreme within 
their own spheres and subject to little or no central control, there 
are necessarily a certain weakening of national power, diversity of 
law and policy in different parts of the country, sometimes ineffi- 
cient enforcement of law (varying with local standards), and per- 
haps also wasteful and extravagant local government. In the fields 
of foreign policy and national defense the strength of centralized 
government is especially manifest. Unitary government also’ 
possesses the merit of being more simple in organization and, it is 
claimed, less expensive than federal government, because of the 
lack of duplication of central and local authorities and services. 


ernment so 


1 Until 1882 mayors were appointed by the central government at Paris. 
2In Great Britain, where a system of centralized government exists, the effect 


has been increasingly attenuated by the processes of deconcentration and decentrali- 
zation, There has been much agitation in recent years in favor of a further 
extension of the process through what the English call “devolution,” that is 
the creation of subordinate legislature for England, Scotland, and Wales. On 
the whole subject, see Chiao, “Devolution in Great Britain” (1926). 

This latter statement, however, is not true of some federal systems such as 
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Elements of Weakness : the French System as an Ilustration.— 
The obvious objection to such a system is that it means the absence 
of the right of local self-government and leaves to distant aume 
rities the determination of policies and the regulation of affairs 
which may in fact be of no concern to any except the people of 
the particular localities affected. The effect of such a system is 
conspicuously revealed in France, where the national parliament 
at Paris legislates upon purely local affairs and where the central 
administrative authorities exercise a wide power of control and 
tutelage over the local councils and administrative authorities. 
In consequence of the burden thus placed upon the national par- 
liament and upon the central administrative authorities, the local 
authorities are frequently compelled to wait for long periods of 
time before obtaining the necessary authority to act, during which 
period local interests suffer from neglect. The parliament, in 
addition to being overburdened with the task of legislation, local 
and national, often lacks the necessary knowledge of local condi- 
tions and needs upon which it is called to legislate. It is the 
same with the central administrative authorities. The result is, 


local affairs are, or may be, regulated by authorities who know 
least about them, while the local authorities, 


qualified by reason of their familiarity and interest 


mental prefectures. Many French wri 
the centralized régime under which they live as monarchia] (for 
the most part it goes back to Napoleon), inconsistent with the 
principles upon which the republic was founded, no longer neces- 
sary (as it may have been for a time after the Revolution), and 
destructive of local liberties. From time to time ministries have 
declared themselves in favour of thorough-going modification of 
the existing system and the substitution of a system of larger local 
self-government, but as yet little in this direction has been accom- 
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Of unitary government, wherever found, it may be said in 
criticism that it tends to repress local initiative, discourages rather 
than stimulates interest in public affairs, impairs the vitality of the 
local governments, and facilitates the development of a centralized 
bureaucracy. Well enough adapted to a small country having a 
homogeneous population and especially a population among whom 
the habits and capacity of local self-government are not highly 
developed, it is unsuited to a country of vast extent, where there 
is a wide variety of local conditions and a diversity of standards 
and conceptions. And among a people who are animated by an 
attachment for local selfgovernment and a love of local liberty, 
it is intolerable and impossible of long duration. 


V. FEDERAL GOVERNMENT 


—The system of federal government 


Characteristic Features. 
represents the antithesis of the system described above. Its charac- 
hat the power of legislation, 


teristic feature consists in the fact t 
government, and administration of the state, instead of being 
concentrated in a single set of central organs at the capital or in 
their local representatives and agents, is divided and distributed 
between the central authorities on the one hand and the autho- 
tities of the component units of the federal union on the other. 
As stated in a previous chapter, the division and distribution are 
made by the constitution or by the organic legislative act by 
which the federation was formed, so that the autonomy con- 
ceded to, or reserved by, the component states is guaranteed and 
efore be restricted or withdrawn at the will of the 
Generally, within the sphere thus left to 
reme and are subject to little or 


cannot ther 
central government. 
the individual states, they are sup 


everal books maintained that in consequence of the existing 
centralized system France is not a democracy but a bureaucracy. See his 
“Torganization de la démocratie,” p. 121, and his “La décentralisation,” p. 11. 
To the same effect see Barthélemy in the reports of the Premier congrès Int, 
des sciences administratives (1910), vol. I, sec. 1, and his article on “Le mouve- 
ment de décentralization” in the Rev. du droit pub. et de la science politique 
vol. XXVI, p. 131 ff.; Avenel, “La décentralisation” ; Autesserre. “La central- 
fsation administrative,” and various books by M. Chardon (Councillor of State), 
notably his “Les travaux publics” (2nd ed., 1904). — 

In an article entitled “Administrative Reform in France” (Amer. Pol. Sci. 
Review, vol. XII, 1919, pp. 17 f), I have discussed the French system and cited 


an extensive literature relating to the subject. 


Deschanel in s 
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less its elements of strength, for the reason that with the growing 
complexity of modern society its defects have more and more re- 
vealed themselves in a striking degree. As one writer has recently 
said: “Federal government has very decided limitations, serious 
faults of structure, unheeded perhaps at the time of its inception, 
but likely to breakdown under the altering strain of a new environ- 
ment. Politically and on its external side it has proved itself 
strong, but economically and in its internal aspect it is proving 
itself weak.’’12 

First of all, in the conduct of foreign affairs federal govern- 
ment possesses an inherent weakness not found in unitary govern- 
ment. The experience of the United States in particular has 
shown that the individual members of the federal union, by virtue 
of their reserved powers over the rights of person and property, 
may embarrass the national government in enforcing its treaty 
obligations in respect to aliens residing in the United States.13 

In the domain of internal affairs federal government has also 


shown itself to be weak for the reason that it means a division of 
power between coérdinate authorities in legislation and adminis- 
tration, and division of power usually means weakness, whatever 
may be the other advantages which it sec 
mean, diversity of legislation 
which the general interests of 
legislation. Thus in the Unite 


In fact, during recent 


s nd considerable success 
has already been achieved, toward obtainin 
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legislatures. The necessity, however, of obtaining the concurrence 
of forty-eight state legislatures to any proposed law naturally makes 
the task a slow and difficult one and the results achieved have been 
only partial. This defect, however, is not inherent in the federal 
system. It is due rather to the way in which the legislative power 
in the United States has been distributed between the Union and 
the component states. In fact, in practically all the other countries 
in which the federal system of government has been established, 
e.g., Switzerland, Canada, Brazil, Australia, Germany, and Austria, 
the national legislature, as pointed out in a previous chapter, has 
been given power to legislate upon such matters as crime, criminal 
procedure, marriage, divorce, banking, insurance, bills of ex- 
change, promissory notes, and in Germany and Austria upon a 
variety of other subjects. The result is in all such countries there is 
uniformity of law upon these matters. The situation, resulting 
from what has come to be recognized as an outgrown distribution 
in the United States, has been subject of much recent 


of powers, 
discussion and the alleviation of the difficulty has been sought in 


some degree not only through the process of concurrent state legis- 
lation referred to above, but by an extension of the power of the 
national government, largely through the process of constitutional 
interpretation.1° Even in the British dominions, where the federal 
system was more recently established, there has been “a continu- 
ous and persistent tendency” to extend the powers of the central 
government and to curtail those of the provinces or states. This 


“Uniform State Laws in the United States” (1920). 

“The Constitution of Canada,” ch. 1, p. 297; James, 
“The Constitutional System of Brazil,” pp. 21 ff.; Brooks, “Government and 
Politics of Switzerland,” p. 61; Brunet, “The New German Constitution,” pp. 61 
ff. ; Foley, “The Federal System of the United States and the British Empire,” 
p. 330; and Goodnow, “Principles of Constitutional Government,” p. 67. 

1 This tendency is approved by Root, “How to Preserve the Local Self 
Government of the States” (“Addresses on Goyernment and Citizenship”), Ford, 
“The-Influence of State Politics in Expanding Federal Power,” Procs. Amer. Pol, 

Promise of American Life,” ch. 14. 


Sci, Assoc., vol. II, p. 53, and by Croly, “The Pro: 
But it is deplored by Pierce, “Federal Usurpation” (1908), and West, “Federal 


“See Terry, 
35 As to this see Munro, 


Power” (1919). 7: A 
4th amendment has been to increase materially the control 


The effect of the a 
of the national government over the states. See Moore, “Increased Control of’ 


State Activities by the Federal Courts,” Proas. Amer. Pol. Sci. Assoc., vol. V, 
Pp. 65 ff.; and Scott, same subject, ibid., vol. J, pp. 346 ff. Further federal con- 
trol of the states has been brought about through the exercise by the national 
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tendency is considered by some writers as evidence ma; a brin 
of federal government in which the powers either of the ce i 
government or the state governments are specifically enumera i 
is defective, because any enumeration which may be made at ft 
- time will ultimately cease to be in harmony with changed cond $ 
tions and have to be altered either by formal amendment or 
interpretation to conform them to those conditions." 

Among other weaknesses of the federal system may be men- 
tioned its complexity, the danger of conflicts of jurisdiction 
between the national and state authorities, the duplication of 
government machinery and services which it involves and the: 
consequent increased expense of operating it, and the difficulties 
which are encountered in the administration of justice due to 
the network of state boundaries.1§ 


government of a hitherto latent police power (sce Cushman’s articles in the: 
Minn. Law Rev., 1919-20) and through the increasing practice of granting sub- 
sidies to the states, subject to specified conditions (see Douglas, “A System of 
Federal Grants in Aid,” Pol. Sci. Quar., June and Dec., 1920). 

* Compare Goodnow, “Principles of Constitutional Government,” p. 78. 

“As to this latter aspect, see Willoughby and Rogers, “Introduction to the 
Problem of Government,” pp. 481-482, Commenting on the federal system, De: 
Tocqueville said, “It is one of the combinations most favorable to the prosperity 
and freedom of man. I envy the lot of those nations which haye been enabled 
to adopt it.” However, he expressed doubt whether such a government could! 
maintain a long or unequal contest with a nation of similar strength in which the 
government is centralized. “Democracy in America,” vol, I, p. 183, For further 
discussion of the weakness of federal government, see De Tocqueville, ch. 8, 
especially pp. 141, 156, 173, 176, 181, 183; also Dicey, “Law of the Constitu- 
tion” (second ed.), p. 158; Boutmy, “E’tudes de droit constitutionnel,” pp. 156- 
158 ; LeFur und Posener, “Bundesstaat und Staatenbund,” sec, 78, and Sidgwick, 
“Elements of Politics,” ch. 26. A comparison of the federal system of the 
United States with that of Canada is made by Professor Smith of McGill 
University in a work entitled “Federalism in North America” (1923), A similar 
comparison is made between that of the United States and those of Canada and 
Australia by A. P. Foley in “The Federai Systems of the United States and 
British Empire” (1913). According to both authors the preponderance of 
advantages is with the latter, because of the less diversity of legislation in the 
British federations. See also Marriott, op. cit, vol, I, chs. 9-10, Bryce sums up 
the “faults” of federal government as follows : 

Weakness in the conduct of foreign affairs, 

Weakness in home government, that is to say, deficient authority over 
the component states and the individual citizens, 

Liability to dissolution by the secession or rebellion of states, 


Liability to division into groups and factions by the formation of separate 


paeations of the component states, “The American commonwealth,” 
ch. 29, 
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VI. CABINET GOVERNMENT 


Elements of Strength : (1) Collaboration between the Exe- 
cutiye and the Legislative Departments.—In the first place, it is 
claimed for the cabinet system that it is the only system which (except, 
of course, the discarded autocracy) insures harmonious coöperation 
between the executive and legislative branches of the government. As 
pointed out in a previous chapter, the feature which distinguishes 
it from the presidential system is the conjunction of the executive 
and legislative organs. The cabinet—the real executive body— 
is in effect a committee of the legislature. Its members are usually 
at the same time members of the legislature; in the rare cases 
in which they are not, they are permitted to occupy seats in the 
legislature, or one chamber thereof, for the purpose of being heard 
and of being interpellated in regard to their official acts and 


` policies. They may themselves introduce and advocate the adop- 


tion of the legislative measures which they wish to have enacted 
into law and the granting of the appropriations of money which 
in their opinion are necessary to carry on the government. When 
the measures which they propose have been enacted into law the 
cabinet is charged with seeing that they are executed ; when the 
services which they propose to establish are provided for by law, 
they see that these services are duly organized and put into opera- 
tion; and when the sums of money which they ask for are granted, 
they are charged with seeing that they are properly expended and 
applied to the purposes for which they were appropriated. From 
first to last there is full and harmonious collaboration between the 
law-making and money-granting authorities, on the one hand, and 
the law-enforcing and money-spending authorities, on the other. 
This results normally from the fact that the cabinet is made up of 
representatives of the majority party in the legislature or the 
chamber to which it is responsible. Consequently, there is no 
working at cross purposes and rarely any deadlocks between the 
executive and legislative organs such as may happen, and fre- 
quently do happen, in countries where the presidential system is 
in existence. Manifestly this unity of purpose, this intimate and 
direct connection between the two great political departments of 
government, whose harmonious cooperation is so essential, is one 
of the outstanding merits of the cabinet system, No other system 
is so well adapted to securing prompt, expeditious, and efficient 


government action. + 
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(2) Responsibility.—In the second place the cabinet age 
the only system under which the responsibility of those who ae 
cute the laws, administer the government, and spend the pub 1c 
revenues is effectively provided for. This responsibility is imme- 
diately to the legislature, or to the chamber which rests ured a 
popular basis, and indirectly and more remotely to the electorate. 
At any moment when the policies or acts of the cabinet cease to 
meet the approval of the chosen representatives of the people it 
may be turned out of office and a new one having the confidence 
of the legislature installed in its place. But in case the cabinet 
believes that its own policies, rather than those of the legislature, 
represent the opinions of the electorate, it may have the legislature 
dissolved and may appeal directly to the electorate and have it 
decide the issue. Thus the right of dissolution furnishes the 
cabinet with an arm of defence and at the same time insures that 
the will of the electorate shall prevail. 

The obvious merit of such a system is that those who actually 
govern the country are always subject to the control of those who 
are governed—a control which may be exercised in the first inst- 
ance by their chosen representatives, 
when there is a conflict of opinion be 
by the people themselves through tl 
election. Under such a system a pr 
who govern, of policies and conduct which do not meet the 
approval of the people or of the representatives is impossible. It 
is mot necessary to endure them until the expiration of a term of 
years, as is mecessary where the 
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he form of a parliamentary 
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(3) Flexibility—A third merit claimed for the cabinet system 
—one which Bagehot emphasized?°—is its flexibility and elasticity, 
which may be elements of strength in times of national emergency 
and crises. Under such a system, as Bagehot pointed out, the 
people can, upon sudden emergencies, “choose a ruler for the 
occasion,“ one who may be especially qualified for guiding the 
nation ‘through a dangerous crisis.** “Under a presidential sys- 
tem,” he said, “you can do nothing of the kind. The American 
government calls itself a government of the supreme people; but 
at a quick crisis, the time when a sovereign power is most needed, 
you cannot find the supreme people. You have got a Congress 
elected for one fixed period, going out perhaps by fixed instal- 
ments, which cannot be accelerated or retarded; you have a Pre- 
sident chosen for a fixed period, and irremoyable during that 
period: all the arrangements are for stated times. There is no 
elastic element; everything is rigid, specified, stated. Come what 
may, you can quicken nothing and can retard nothing. You have 
bespoken your government in advance, and whether it suits you 
or not, whether it works well or works ill, whether it is what you 


want or not, by law you must keep it.” 


of the assembly and through it the pulse of public opinion. The system is there. 
fore calculated to secure swiftness in decision and vigor in action and enables 
the cabinet to press through such legislation as it thinks it needed and to conduct 
both domestic administration and foreign policy with the confidence that its 
majority will support it against the attacks of the opposition. To these merits 
there is to be added the concentration of responsibility. For any faults committed 
the legislature can blame ‘the cabinet and the people can blame both the cabinet 
and the majority.” “Modern Democracies,” vol. I, p. 464. Compare also 

Marriott, op. cit, vol. II, pp. 64 f. 
20The English Constitution,” ch. 2, sec. 9. 
34s was done in England during the Crimean War and again during the 
World War. Dicéy, in his article cited above (Nineteenth Century, Jan., 1919), 
emphasizes the value of flexibility as one of the chief merits of the cabinet system, 
He also mentions as one of the important merits of the cabinet system, as com: 
pared with the presidential system, the fact that in the former, the members of 
the cabinet and therefore those who govern the country are the acknowledged 
parliamentary’ leaders, whereas the members of the cabinet under the presidential 
system are not and cannot be such. They may be, and in the United States they 
often are, men who are without legislative experience and who in no sense can 
be regarded as leaders. Professor Laski (“Grammar and Politics,” p. 300) also 
emphasizes this merit of the cabinet system. The average American cabinet, he 
says, “rarely represents anything at all,” whereas the average member of an 
over a long period in the public view.” 


English cabinet “has been tried and tested 
He has the “feel” of his task long before he comes to that task, He has spent 
his earlier career in contact with the operations he is now to direct. 
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Defects of the Cabinet System.—Some objections have tae 
urged against the cabinet system. First, it violates 3 PHAGE. a 
government much cherished by certain political thinkers in i 
it means a virtual union of legislative and executive functions 
which, it is said, should be kept separate and intrusted to distinct 
organs, each independent, or nearly so, of the other.?? It should 
be said, however, that this is largely a theory, the practical value 
of which has hardly been demonstrated by the results of actual 
experience. On the contrary, it is believed that the history of the 
actual working of cabinet government has established the value 
of the intimate connection between, and close coöperation of, the 
executive and legislative departments, which is one of the out- 
standing features of the cabinet system. In the second place, it 
has been urged against the cabinet system that it is too largely a 
system of party government—that especially in countries where 
there are only two important political parties, it places the whole 
control of public policies in the hands of the party which has the 
majority in the legislature or in the particular chamber to which 
the cabinet is responsible.?3 It is not easy to see, however, why 
this is not equally true of the presidential system. In fact, in the 
continental European countries generally, 
tem is found and where usually no single 
the legislature, the cabinet is controlled n 
by a bloc of parties. 

In the third place, 


where the cabinet sys- 
party has a majority in 
ot by a single party but 


the cabinet system of Great Britain, 


Ministers, he says, are likely to be distracted from their executive duties by their 
legislative tasks, while parliament is “tempted away from legislative problems by 
interesting questions of current administration 

Even if there are n 


ht hem, the other desires them, and 
the duty of the opposition is to oppose only the bad measures and to expose only 
the misdoings of the administration, in practice i 

the conflict is unending—it is like th 


Spa invading microbes. In the 
F Though in theory 
ir acts.....A system which makes the life of an 
„to interfere to an excessive extent.” 
intensifies the spirit of party and keeps it always on the boil. 
referring to the “serious defects” of the parliamentary syste” 


affairs, it is liable to i 
emarks that it “ 
“Lord Bryce, 
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especially has recently been criticized as “a dictatorship of one 
man or of a small group of men exercised through a subservient 
party majority of more or less tied members.” The House of Com- 
mons has, it is said, practically ceased to exercise its power of legis- 
lation, having virtually abdicated its functions in favor of the 
cabinet, which contents itself with the negative rôle of a vetoing 
and controlling body. “In short, the real government of Great 
Britain is nowadays carried on, not in the House of Commons at 
all, nor even in the cabinet, but in private conferences between 
ministers, with their principal officials and the representatives of 
the persons especially affected by any proposed legislation or by an 
action on the part of the administration.”2! This is in part true. 
The House of Commons is an assembly so large and unwieldy 
that effective discussion has become in large measure impossible ; 
the power of legislation has tended to shift from the House to 


administration depends upon the fate of the measures it introduces, disposes every 
cabinet to think too much of what support it can win by proposals framed to 
catch the fancy of the moment, and to think too little of what the real needs of 
the nation are, and may compel the retirement, when a bill is defeated, of men 
who can ill be spared from their administrative posts.” Op. cit., vol, II, 466-468. 
The late Professor Dicey, in his article on “Cabinet versus Presidential Govern- 
ment,” in the Nineteenth Century (Jan., 1919), mentioned two defects of the 
cabinet system : first it is government by a collegial or plural executive and for 
this reason is especially weak in time of war or graye national crises; second, it 
is government of an extremely partisan character, that is, government of men 
who have risen to leadership, who are maintained in power by partisanship, and 
Whose policies are colored by partisanship. But it may be asked, is this latter 
indictment any less applicable to the presidential system? Professor Laski, who 
bestows high praise upon the cabinet system, nevertheless admits that we cannot 
be blind to its demerits. It certainly give to the executive, he says, an oppor- 
tunity for tyranny, and under it the legislature may be reduced, as it was during 
the premiership of Lloyd George, merely to an organ for the registration of 
decisions which it is powerless either to criticize or to alter. Op. cit, p. 347. 
This criticism does not seem convincing. If the cabinet becomes a tyrant and the 
legislature a rubber stamp it is because the latter permits it. It may also be 
‘observed ‘that under presidential system of tthe United States, Congress, at 
least it was so alleged, was reduced to the same rôle during the presidency of 
Mr. Wilson. 

“See Sidney and Beatrice Webb, “A Constitution for a Social Common- 
Wealth of Great Britain” (1920), p. 67. See also the criticism of G. D. H. Cole 
(“Labour in the Commonwealth,” 1919, pp. 101-104): Sidebotham (‘Political 
Profiles,” 1921, pp. 245-251); Belloc (“The House of Commons and Monarchy,” 
1920, pp. 9 ff.), and Dodds (“Is Liberalism Dead,” 1920, pp. 71 ff.), the 
burden of which is that the House of Commons is in a state of decadence and 
that it is dominated by the ministers. See also the criticism by Laski of the 
Present status of the cabinet system in England, in his pamphlet “The Crisis and 
the Constitution” (1932). 


C: Pc—26 
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the ministry and the former has come to be mainly a “ventilat- 
ing chamber.”?5 In these circumstances the House, as Bagehot 
remarked, chooses its leaders and then follows them. It is as if 
the House were to say to the ministers, “There are too many of 
us to legislate; we have therefore chosen you to guide and direct 
us because we recognize you as our leaders and because we have 
confidence in you; we leave it to you to formulate the legislative 
measures which in your judgment should be passed, and to deter- 
mine the sums of money which you consider necessary to carry 
on the established public services and the taxes required to pro- 
duce these sums. If we think the measures which you propose 
are wise, we will give our assent, and so with the grants of money 
which you demand and the taxes which you propose. We shall, 
however, watch over and control you and hold you accountable 
for conduct and policies, and we warn you that whenever they 
cease to meet our approval we will turn you out and confer our 
authority on a new set of ministers.” To this extent the House, 
as stated above, has abdicated its initiative and leadership in favor 


of a small select body of its members in whom it has full con- 
fidence. 


It is a fair question to raise, however, whether the American 
system, under which the House divides itself into a multiplicity 
of committees, each of which is a miniature legislature and in 
the narrow rooms of which all real legislation takes place, is any 
better solution than that of Great Britain, where the House relies 
upon a single committee composed of its parliamentary leaders. 
Under modern conditions with large and unwieldy legislative 
assemblies the actual work of legislation must necessarily be 
devolved upon smaller groups. The British system is based on 
the view that the better solution is to devolve this authority ON 
a single committee composed of the leaders of the majority party 
in parliament; on the other hand, the Americans prefer to divide 


3 “As to this compare Low, “Governance of England,” p. 75, and Lowell, 
‘The Government of England,” vol. I, p. 326. “To say that at present the 
cabinet legislates with the advice and consent of Parliament,” remarks Mr. Lowell, 
eae Ely ie an exaggeration.” But he also observes that “if the parlia- 
earn, aan as made the cabinet of the day autocratic, it is an autocracy 
heroan sf Tene: pablicity, under a constant fire of criticism.” See abe 
RE ecil to the effect that parliament no longer legislates, tH3 


Chambers,” p58. fact passed to the cabinet. Quoted by Marriott in his “Second 
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it among a large number of committees upon which both parties 
are unequally represented.°* 


Defects of the Cabinet System Peculiar to Certain Countries.— 
Naturally there are certain defects of cabinet government which are 
not necessarily inherent in the system itself but due to special 
conditions in the different countries where the system is in opera- 
tion: such as the peculiar political psychology and traditions of 
the people, the existence of a multiplicity of political parties, and 
the methods of parliamentary procedure which are followed. Thus 
in France the unreadiness of the chambers to follow their chosen 
parliamentary leaders as the British House of Commons does, the 
abuse of the practice of interpellation to harass the ministers, the 
disposition to throw them out on relatively unimportant—some- 
times trivial—issues rather than upon fundamental questions of 
general policy, have made the smooth working of the cabinet 
system impossible.2* In consequence of the existence of the 
multiple party system on the continent of Europe generally, the 
success of the cabinet system has been markedly less than in Great 
Britain.28 These cabinets are necessarily constituted on the 
coalition principle ; they are consequently weak, and being respon- 
sible to a bloc of parties, they are usually short-lived.*? The result 
is, as pointed out in a previous chapter, cabinets rise and fall with 
distressing rapidity, and the conduct of the government is charac- 


“Both Lord Bryce and Woodrow Wilson dwelt upon the defects of the 
American system of committee legislation. Mr. Wilson pointed out that the 
House conld not be led by sixty-odd committees and argued that there should 
be a smaller body analogous to the British cabinet to examine, sift out, and choose 
from among the enormous mass of bills which are annually poured into the 
congressional hopper, those for which there was a real need, and for steering 
them through Congress. See his “Congressional Government,” ch. 2. 

#M. Faguet, in his “Dread of Responsibility” (p. 181), says the French 
ministers are merely “clerks of parliament.” 

Tr has recently been stated in the press dispatches that there are twenty-one 
Political parties in Poland. According to the usual classifications there are at 
least a dozen in France and as many in Germany. ti 

= Compare the discussion by Bonn in his “The Crisis of European Demo- 
cracy” (1925), ch. 6. Mr. Benn dwells upon the existence of the multiple party 
system on the Continent and the effect it has on the working of cabinet govern- 
ment, which, he says, is carried on to-day by blocs. É In consequence, it has fre- 
quently resulted in paralysis, has created much dissatisfaction, and has intensified 
the popular demand for dictatorships. 
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terized by instability and lack of continuity of policy.*° It a 
this situation in Italy which under Mussolini’s leadership has 
brought about the most interesting of all innovations upon a 
cabinet system, namely, provision that the political party which 
elects a bare majority of the chamber shall for the purpose of 
voting be reckoned as having two thirds of the members.3! 


VII. PRESIDENTIAL GOVERNMENT 


Characteristics of the Presidential System.—As pointed out in 
a previous chapter, the distinguishing characteristic of the presiden- 
tial system is the almost complete separation of the executive and 
legislative departments and the independence of each as against 
the other, especially in respect to their policies and powers and the 
duration of their tenure. The chief executive is chosen for a 
specified term fixed by the constitution ; his powers are determined 
in large measure by the constitution ; the members of his cabinet 
are appointed by him; they are subject to his direction and 
control; they hold office at his pleasure; they are not and cannot 
be at the same time members of the legislature nor even (except, 


€g» in Argentina) occupy seats therein for the purpose of being 
heard or interpellated; 


However much their acts or policies may 


legislature or the electorate they cannot be 
votes of censure, condemnation, or 
misgovern the country or goy 
has a constitution 


want of confidence. They may 
but the president 
egal expiration of 
This defect of the cabinet system is especial] ked j = 
theless, cne must be on one’s guard against Fades eked din Prance ie Dives 
P i changes. As to this see my artic], 
mer, Pol. Sci. Review, yol. VIII (1914), es, ial 7 : re 
Political Capacity of the French,” Pol, Sı Ona, PP: 373 Ny mun 
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papio The Drift in French Politics,” Amer. Pol, =Sci, Review, Nov. 1913, 
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his term, and the members of his cabinet have a right to theirs 
so long as the president sees fit to retain them. Only if their 
conduct becomes criminal may they be turned out by the legisla- 
ture, and then only by the cumbersome procedure of impeach- 
ment. If the views of the legislature in respect to public policies 
are different from those of the president and the cabinet, he can- 
not dissolve the legislature and appeal to the electorate to decide 
the issue. He must get along with a hostile legislature the best he 
can until the expiration of their constitutional mandates, and they 
too must endure executive policies which they disapprove until 
the expiration of his term. It may happen, and has in fact often 
happened, that the president belongs to one political party while 
the legislature is controlled by another, in which case there may 
be a deadlock between the two great departments and therefore a 
State of paralysis such as can hardly exist under the cabinet system. 


Defects of the Presidential System.—To Europeans such a sys- 
tem appears autocratic, irresponsible, and dangerous.*? It is autocra- 
tic because the president is independent of control by the chosen 
Yepresentatives of the people; he may govern very largely as he 
Pleases for the duration of his term, and so long as his conduct 
is not criminal he cannot be turned out of office, even if every 
Member of congress and every voter in the land should desire his 
removal. It is irresponsible because he cannot be held accountable 
to the legislature for his acts. It may censure him, refuse to pass 
the measures he recommends, deline to give him the authority 
for which he asks, for example in times of emergency, override 
his vetoes, and the like, but it cannot deprive him of his constitu- 
tional powers or withdraw the mandate which the electorate gave 
him at the time of his election. It is true that theoretically he 
is responsible to the electorate for the manner in which he exer- 
Cises his mandate, but in the absence of provision for a popular 
recall there is no way by which it can be enforced. Manifestly the 
tefusal to reélect the president after several years of misgovernment 
is no effective enforcement of responsibility.°* It may happen that 


® See Esmein in his “Droit constitutionnel” (5th ed., 1909), p. 419. 

The late Henry J. Ford justly remarked that the true distinction between 
despotism and constitutional government is not so much that the former is un- 
Imited while the latter is, as in the existence of means by which the responsibility 
for the exercise of power may be effectively enforced. It is not necessarily 
dangerous, therefore, to confer unlimited power upon an officer or agent if 
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by the House of Commons. They found it hard to ae 
‘that the legislative and executive branches could be brough 
into such close relations as the cabinet system involved without 
the legislature being dominated by the executive. To avoid the 
danger of executive domination, therefore, it was thought neces- 
sary to keep the two departments separate, and to this end they 
established a system of checks and balances such as the cabinet 
system did not permit. 


Lord Bryce explained the failure of the Americans to adopt 
the cabinet system, by their ignorance of its real character. They 
did not know it, he said, because it was still immature, because 
Englishmen themselves did not understand it, and because the 
recognized authorities did not mention it.87 


Early Parliamentary Methods in the United States.—It may 
be observed, however, that in the beginning a procedure beari 
resemblance to parliamentary methods was actually followed by 
‘Congress. Cabinet members frequently appeared in the House 
of Representatives for the purpose of giving information and for 
consultation.®8 Hamilton, the first Secretary of the Treasury, 
especially assumed the rôle of a crown minister, and his example 
was followed by other cabinet members. At the time, all branches 
of the government were housed in the same building, so that 
communication between the executive and legislative depart- 
ments was greatly facilitated; they were in fact in almost as close 
touch as if the cabinet ministers had been mem 
For some years these close 
cabinet ministers exerted an important i 
of legislation? When finally continua 
was definitely terminated and the mem 
excluded from appearing in Congress, 


Some members of Congress 
expressed regret at the change.41 


* “Congressional Government,” pp. 308-309, 
* “The American Commonwealth” (ed, 1910), vol. I, p. 286. 

* For instances, see the Annals of the First Congress, Pp. 51, 66, 684, 689. 
r Compare Ford, “Rise and Growth of America 


s i n Politics,” pp, 81, 226. 
ithe Compare McConachie, “Congressional Committees,” pp. 221 ff, and Follett, 


er Ames lamented that the change reduced the members of the 
“Instead of being the ministry,” he said, 
momentum to the operation of laws, they are pre- 
with the House by reports, In other countries they 
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Proposals to Allow Cabinet Members to Occupy Seats in 
Congress.—As time passed and the disadvantages resulting from the 
disjunction of the executive and legislative departments and the 
obvious advantages of a closer relationship in the processes of 
legislation became more and more manifest, proposals were made 
on several occasions to revert to the earlier practice and indeed to 
permit cabinet ministers to occupy seats in either house of Congress 
for the purpose of answering questions, giving information, and 
advocating the enactment of measures recommended by the Presi- 
dent. Such a proposal was made by a select committee of the 
House in the 38th Congress and by a similar committee of the 
Senate in the 46th Congress (1881). Judge Story in his work on 
“The Constitution’? dwelt upon the advantages of such a pro- 
cedure, and more recently President Taft in a special message 
to Congress (1913) #% urged its adoption. President Wilson was 
also known to be in favor of the proposal. By bringing the execu- 
tive and legislative departments face to face for the purpose of 
consultation and collaboration, instead of keeping them at arm’s 
length and working at cross-purposes, the time of Congress, it was 
argued, would be economized, a channel would be afforded by 
which Congress could keep itself better informed of what the 
executive department was doing, harmony of action between the 
two departments would be promoted, and the executive would 
be relieved from much unnecessary criticism based on misunder- 
standing and lack of accurate information. “The ignorance,” said 
President Taft, “that Congress at times has of what is actually 
going on in the executive department, and the fact that hours of 


may speak as well as act: we allow them to do neither ; we forbid them even the 
use of a speaking trumpet ; or, more properly, as the constitution has ordained that 
they shall be dumb, even forbid them to explain themselves by signs.” 

“Sec. 869. 

* Congressional Record, Jan. 13, 1913, p. 12, It may be remarked in this 
connection that the constitution of the Southern Confederacy authorized the con- 
gress to grant to cabinet ministers the privilege of occupying seats in either house 
and of taking part in the discussion of measures pertaining to their departments, 
Tt may also be observed that the present constitution of Argentina (Art. 93) 
permits ministers to attend the sessions of congress and to take part in the debates 
but without the right to vote. It also allows them the preference over members 
of the chamber when they desire to speak. The constitution of Brazil, however 
(Art. 51), expressly forbids them from appearing in either chamber. In Switzer- 
land, where the cabinet system does not exist, members of the federal council 
have the right to attend sessions of both chambers, to speak, and to make 


Motions, though not to vote (Art. 101). 
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debate and pages of the Congressional Record might be ee 
by the answer to a single question by a competent cabinet officer 
on the floor of either house, is frequently brought sharply to the 
attention of competent observers.”44 As it is, the only means by 
which Congress may obtain official information regarding the 
policies of the President is through the slow and circumlocutory 
process of a formal resolution addressed to the President and his 
reply thereto, the only way by which the President may get his 
proposals for legislation actually introduced as bills before Con- 
gress is through the action of kindly disposed members; and the 
only way by which he can secure a hearing before the committees 
is through his cabinet ministers, when they are invited to appear. 
The admission of cabinet members to Congress would enable the 
President to exert in an open and official manner that influence 
upon Congress which the country more and more expects of him 
and which his responsibility to the country implies. As it is, his 
official power is exhausted when he has delivered his formal 
message to Congress, since neither he nor his cabinet members 


may follow up openly his recommendations by oral explanations. 
argument or persuasion.4¢ 


VIII. Tue Brest Form or GOVERNMENT 


Tests by which Government may be Judged.—Such are the 
elements of strength and weakness of the Principal systems of govern- 
ment that are in operation to-day or which have existed in the past. 
After this review we may naturally ask which of them is the best 
and which, if any, is likely to be the most generally accepted form 
of the future. Both questions are difficult to answer. It was a 
wise observation of Rousseau, when he said, “When you ask what 


“See his article on “The Presidency” in the Independent, 1913, p. 1197 ; 
also his book “Our Chief Magistrate and His Powers,” p- 31. But Mr. D. F. 
Houston, a recent member of the cabinet, has expressed a contrary opinion 
World's Work, Feb., 1926, p. 360). He prefers “the present practice of leaving 
cabinet members to appear before committees—unless we are willing to go the 
whole distance and adopt the parliamentary system,” which he advocates, on the 
ground that it would be “more in harmony with our claims that we are a demo- 
cratic people (eoe of governing ourselves.” 1 
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is absolutely the best government you have asked an indetermin- 
able and an unanswerable question.”47 The answer to the first 
question depends largely upon one’s conception of what is the test 
of a good government and what are the fundamental purposes for 
which governments have been established. Naturally opinions 
differ as to the criteria by which the excellence of a particular form 
ged. Some writers have attempted to 


of government may be jud 
the best system for 


lay down certain general principles concerning 
all peoples and conditions of human society. But manifestly there 
are no a priori standards by which any particular type of govern- 
ment may be given the preference over other types. The excel- 
lence of each must be judged by the degree to which it achieves 
the results for which it was established and which it was expected 
to accomplish. Conceptions as to the ends which governments 
are designed to promote have varied among different peoples. With 
some, considerations of efficiency, economy, vigor, and promptness 
of action have been regarded as the primary tests. Among the 
Germans, for examples, this test has received the chief considera- 
tion. Among the Americans, on the other hand, there has been a 
disposition to judge the value of government by the degree to 
which it awakens and stimulates the interest of the citizens in 
public affairs, inculcates habits of loyalty and patriotism in the 
people, and promotes the civic virtues generally ; in short, the best 
government is not necessarily that which is the most efficient, but 
that which serves in the highest degree the purpose of a school of 
citizenship for the political education and training of the citizens. 
This appears to have been the view of John Stuart Mill, who said 
“the first element of a good government” is the promotion of 
the virtue and intelligence of the people.” Government, he said, 
is not only “a set of organized arrangements for public business” 


Sci. Assoc., 1913-14, pp. 176 ff. See also Hinsdale, “The Cabinet and Congress,” 
ibid, 1905, pp. 126 ff; Snow, “A Defense of Congressional Government,” Amer. 
Hist. Papers, 1890 ; Bradford, “Congress and the Cabinet,” Annals Amer. Acad. 
of Pol. and Soc. Sci., vols. II and IV (1892, 1893), and Snow, ibid., vol. III ; and 
Black, “The Relation of the Executive Power to Legislation,” ch. 4. A very 
strong argument in favor of the admission of cabinet members to seats in Con- 
gress with the right to participate in the debates concerning matters relative to 
their departments was made by Nicholas Murray Butler in his address, “A Pro- 
gram of Constructive Progress,” before the Commercial Club of St. Louis, July 


16, 1918. 
“The Social Contract,” bk. I, ch. 9. 
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people who, like the Dutch, must battle with the sea, ”51 Govern- 
ment is like a house which must be adapted in construction to the 
peculiar purposes and needs of those who dwell in it, and it must 
be altered from time to time as those needs change and multiply. 
The Government of the Future.—Manifestly it would be 
hazardous to indulge in speculation as to what is likely to be the 
most generally accepted government of the future. It is probably 
safe to say that no single system is likely to become universal, con- 
sidering the wide diversity of local conditions and conceptions 
which prevail throughout the world and which are likely to continue 


to prevail until the end of time. Nevertheless, there are marked 
tendencies everywhere toward certain forms and away from others, 
which indicate that the whole world is moving along certain defi- 
nite lines in its search for the best system of government. ‘Thus 
the drift is undoubtedly away from monarchial, autocratic, 
absolute, and hereditary forms. Most of the monarchies that 
survive to-day are really such only in name, being in fact republics. 
Traces of aristocracy, autocracy, and hereditary government still 
survive here and there, but they seem destined to disappear totally. 
at no distant date. It seems very probable that all states will ulti- 
mately become constitutional, representative, 
lics,—perhaps long before the end of the present century. It seems 
likely, however, that while representative government will become 
universal, the bases and forms of representation will undergo 
important changes. There is at present wide-spread dissatisfaction 
with the existing system of Tepresentation in many countries, and 
experiments are being madé with new systems. The late Professor 
Henry J. Ford, who in his last years devoted himself to the study 
of the subject, concluded that “there is much to Suggest that 
representative government is a decaying form of state,” yet he 
thought it is largely due to a confusion of the genuine article with 
what is really a spurious form. 


in the civilized world, he thought, 


democratic repub- 


> 1S not a rejection of representa- 


peoples, said : “A thousand nations that have flourished on the earth could never 
have had good laws ; and even those that might haye done so could have succeeded 
for only a very short period of their whole duratio 


n. The majority of nations 
are tractable only in their youth ; they become incorrig 
Again: “One nati 


e on is governable from its origin, anot! 
of ten centuries,” “The Social Contract,” bk. 1, ch. 8. 
Political Ethics,“ vol, T, p. 313. 


ible as they grow old.” 
her is not so at the end 


What seems likely to take place 
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tive government but a “weeding out of its spurious forms.’’52 
This is what Mussolini claims to have done for Italy. 


Outlook for Democracy.—The most marked of all modern poli- 
tical tendencies has been the rapid drift toward democracy, and 
this form of government is now in varying degrees very nearly 
universal. It has in fact been carried to such lengths that even in 
countries where the soil is most fertile for its introduction and the 
conditions most favorable for its growth there is believed to be 
danger of a breakdown. Lord Bryce, an ardent and sympathetic 
defender of democracy, did not hesitate to express in his last work 
the view that the prospect for its future in certain countries where 
it has lately been introduced are not altogether encouraging. 
Although it was frequently asserted that one of the objects of the 
late war was to make the world safe for democracy, democracy as 
a method of government has become more suspect and discredited 
among nations than ever before in modern times, and large sections 
of public opinion in democratic countries are to-day clamoring 
for dictatorships. But here again it is said that the trouble is not 
with democracy itself but with its perversion and the attempt to 
substitute spurious and false forms for the true and genuine article. 
Already there are signs of reaction in many countries, and in some 
of them recently it has virtually broken down.53 What seems likely 
to happen is not either the abandonment of democracy or the 
increasing multiplication of democratic expedients, which in their 
totality will create a burden which the electorate cannot bear, 
but a return to a more moderate representative type- 

Outlook for Federal Government.—Whether the governments 
of the future are likely to be more generally federal or centralized in 
character is a question which is more difficult to answer. It must be 


ment” (1924), pp. 303-304. Referring to what he 
tive government, he said: “No other 
has given power and opportunity to 
a class rule of quite so dangerous a 
“The Future of Representative 


= “Representative Govern: 
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type.” Ibid., p. 305. Compare also iS ae 
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Carme Ane recent address of Mussolini to the Fascisti of Italy (New York 


Ti 20, 1926), in which he declared that democracy in Italy was dead. 
Me A in his ne jvilisation” (1926), likewise expressed 


w book, “La ci 3 
doubt whether democratic government is likely to continue. See also the observa- 
tions of Norman Angell in his “The Public Mind,” pp. 1 f. 


406 STRENGTH AND WEAKNESS OF GOVERNMENTS 


admitted that the federal system with so many obvious merits has 
not spread throughout the world to the extent which its votaries 
predicted, and in the relatively few countries where it has been 
introduced in recent times it has assumed important modifications 
which distinguish it fundamentally from the American type which 
was the first important example. In its modified form it is in 
reality a combination of federalized administration and centralized 
legislation and this would seem to be the form which it is likely 
to take wherever it is introduced in the future, 

Outlook for Cabinet Government.—Finally, as between the 
presidential and cabinet systems, the outlook appears to be distinctly 
in favor of the latter. Aside from certain Latin-American states the 
example of the United States 


countries and it does not seem probable that it will be in the 
future. Even in the Unite 


tate more real power and a 
larger independence of legislative control. Perhaps the system of 


two tendencies,54 


ages and among different peoples and there is still 
consensus or practice as to 
however, there is agreement, namely that upon the existence of a 
good government, more than anything else, the happiness and 
Prosperity of peoples depend. As Mr Elihu Rootss has well said : 
“The fairest and most fertile parts of the earth have been for 


On one point, 


* Compare Burgess, “Political Science and Constitutional Law,” vol. T, 
P. 39. Burgess thinks the generally accepted form of the futur, will be ie blic 
with a system of centralized legislation and federalized ädminist ti Ne ee the 
executive will be independent in tenure, and with a real vet ear ts 
of the legislature : i ah veto power on the ac 


‘ at he will be bound to keep his i ini i 

i i RARE abinet in 
political Record with the majority in the lower house of the E eae, 
Mill (cp pees Part in Government,” p, 6, ompare also .John Stuart 
ag cae ch. 2), who observed that “every kind and degree of evil of which 
Susceptible, may he inflicte heir government ; and 
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centuries wilderness and desert because of bad government; not 
only lands capable of supporting multitudes in comfort and 
prosperity, but lands that have actually done so in the past, are 
to-day filled with wretchedness and squalor, with ignorance and 
vice, because of bad government; while under good government 
industry and comfort flourish on the most sterile soil and under 


the rigorous climate.” 


none of the good which social existence is capable of, can be any further realized 
than as the constitution of the government is compatible with, and allows scope 
for, its attainment—the influence of government on the well-being of society can 
be considered or estimated in reference to nothing less than the whole of the 
interests of humanity.” 
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J. THEORIES RELATIVE TO THE FUNCTIONS OF GOVERNMENT = 
Tue ANARCHIST VIEW 


Anarchist Doctrines.—The theories that have prevailed and still 
prevail regarding the necessity and function of the state range all 
the way from those which deny the necessity or utility of the state 
and which indeed regard it as an iniquity, to those which laud 
it as “the mightiest creation of the human mind, the noblest 
expression of human purpose”? and as the essential institution 
by which all social, industrial, artistic, literary, and scientific 


progress has been achieved.” 
At one extreme are the anarchists, who while differing among 


themselves in respect to certain details, are in agreement in their 
hostility toward what they call the “coercive” state, and in their 
desire to see it abolished. One group of them—the revolutionary 
anarchists—-would go to the length of employing violence to get 
rid of it; consequently they advocate assassination of government 
Officials, the destruction, by bombs or otherwise, of government 
buildings, and the like. The other group—the philosophical 
anarchists, consisting mainly of intellectuals, would limit their 
activities to argument and propaganda, in the effort to convince 
mankind of the uselessness of the state and the superiority of the 
régime of anarchy. They claim to be opposed not to all govern- 


ment as such, but only to that which is founded upon the principle 


of coercion or compulsion ; in short, it is to government to which 


they have not freely given in their consent that they object. To 
the argument that modern democratic government rests in fact 
upon the consent of the governed they reply that this is merely a 
theory and not a fact. At least, they say, it means only the con- 
sent of the majority, and even that consent is rarely given freely 
and expressly. In any case, they say, a great minority is subjected 
to coercion and compulsion to which they have never assented 
and to which they never would assent if the opportunity were 
afforded to record their opinion by a vote. Huxley defines 

1 Giddings’ apotheosis, “The Responsible State.” r 48. 
? Ward. “Pure Sociology,” p. 555. 
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anarchy as a state of society “in which the rule of each. nde 
by himself is the only governments the legitimacy of ee Re 
recognized—one in which he is not coerced into cooperation F 
the defense of his neighbor.” According to Kropotkin, the ma 
intellectual exponent of the doctrines of anarchy, the essentia 
feature of the anarchistic régime is that there will be no compul- 
sion, no law, and no government exercising force.t The anarchist 
is opposed to every existing system of government not only because 
it exercises compulsion upon the individual without his consent 
and is therefore an enemy to liberty and genuine self-government, 
but also because all governments without exception have proved 
themselves inefficient; they are arbitrary and tyrannical and there- 
fore hateful; they are conducted in the interests of the privileged 
classes; the alleged equality of treatment which they profess to 
mete out to all has no real existence. The individual, says the 
anarchist, has as much moral right to coerce society as it has to 
coerce him.ë Some anarchists, like Tolstoi, condemn the state also 
because it fosters and wages war. By means of propaganda it 
poisons the minds of its citizens against the peoples of other 
nations ; it commits acts of spoliation, aggression, and robbery ; it 
is therefore the arch criminal and destroyer of the human race.’ 


to join or not as he chooses, and 
draw at will, would be an adequate and desir 
the “coercive” state.” These associations 
necessary functions of government ; 
order, the enforcement of contracts, 


would perform the few 
the preservation of internal 
maintenance of the national 


3 “Collected Essays,” vol. I, p. 393 Com 
S, s 4, D e pare also B. Ri ll, “Proposed 
Roads to Freedom,” p. 33; Jethro Brown, “The Underlying Bii, of Modern 
Legislation, . P- 7, and Zenker, “Anarchism,” p, . Anarchy means “the removal 
of all restrictions upon conduct intrinsically ethica i 


c ction: l and legiti which 
¿5norant legislation has interdicted as criminal.” Art amale umt 


Encyclopedia of Social Reforms,” p. 55. eee hinaa 
ce his “Fields, Factories, and Workshops” is “ Z 
e Tucker, “Instead of a Book,” p. 132, ° “d his “Conquest of Bread. 


eee booke ear to Do” and “The Kin 
uch was the substitute proposed by Benja 
Tr. 32, 326) and by Kropotkin (“Law and Aut 


gdom of God Is with You.” A 
min Tucker (“Instead of a Book, 
hority,” pp. 18f). 
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defence, etc. They would offer their services to those who needed 
their protection and under the influence of competition those 
which were the most efficient or charged the least would get the 
greater part of the business. From the anarchistic point of view, 
the superiority of such a system over that of the existing régime 
would consist in the absence of the elements of force and com- 
pulsion ; it would be a system based entirely upon the free consent 
of each individual and would therefore be a régime of complete 


liberty and of self-government. 

Answer to the Anarchistic Argument.—It is unnecessary to 
analyze in detail the arguments put forward by the anarchists in 
support of their contentions. It is sufficient to say that their whole 
case is defective ; first, because it rests upon unfounded assumptions 
Tegarding the character of what they call “coercive” government, 
and, second, because the substitutes which they propose to take 
its place would prove wholly inadequate to meet the situation 
which exists in the complex societies of to-day. Their criticism 
of the state is not without some justification, but it is grossly 
exaggerated and any effective conceivable substitute would not be 
free from the same objection. 

They are wrong in assuming, as they seem to do, that all 
governmental activity is founded on and begotten of aggression, 
and that it necessarily involves the use of force or restraint. A 
large part of the activity of every modern government is in the 
form of aid and assistance and involves no compulsion upon any 
individual. Moreover, their assumption that force and restraint 
can be eliminated from the world is not justified by the results of 
experience or our knowledge of human nature. If history teaches 
anything it is that if all limitations upon individual freedom were 
removed and each individual allowed to determine for himself 
the limits of his own liberty, conflicting determinations would 
result, those who have the physical power would enforce their 
decisions against the weak, and we should have not a régime of 
liberty for all, but the tyranny of the strong and the subjection of 
the weak.8 Unlimited liberty, as Ritchie aptly remarked, has never 
been claimed by any sane or reasonable person.® The law of 
human life from the cradle to the grave is the law of limitation.10 

"Compare Burgess, op. cit., vol. I, p. 88, and Lacy, “Liberty and Law,” p. 100. 


f Studies in Political and Social Ethics,” p. 136. 
° Compare McKinnon, “History of Modern Liberty,” vol. I, p. vii. 
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Even if human nature were different, so that physical restraint 
would be unnecessary to insure right conduct by normal men, 
society would still be exposed to danger from the acts of the m 
sane, the moral degenerate, and those who commit crime in the ex- 
citement of momentary passion.!! As Bertrand Russell, himself a 
sympathetic critic of anarchism, remarks: “If, as anarchists desire, 
there were no use of force by Government, the majority could still 
band themselves together and use force against the minority- 
The only difference would be that their army or their police force 
would be ad hoc, instead of being permanent or professional.” 
His own conclusion is that “the anarchist ideal of a community 
in which no acts are forbidden by law is not, at any rate for the 
present, compatible with the stability of such a world as the anar- 
chists desire.”11a The state in some form, whatever may be said 
in criticism of its mistakes, its inefficiency, its abuse of power, is 
and always will be an absolute necessity among civilized men. AS 
Seeley justly remarked, whatever in human history is great Or 
admirable has been found in governed communities, that is, it has 


been the result of the imposition or restrictions y 


pon liberty." 
Tf the state were abolished , after a brief period of anarchy the 


patriarchial stage or some other “natural” grouping of a more 
rudimentary form would be established’; that is, society would 
begin over again from its lowest elements and only by the ultimate 
reéstablishment of the state could it escape from Savagery and 
barbarism.13 Nevertheless, as some Sympathetic critics of the 
doctrine of anarchy have pointed out 
in most of their assumptions 


c gainst s0vernments, as we know it in 
its actual working, are largely justified, In all states there are 


social, economic, and political evils, due in large measure to bad, 
inefficient, indifferent, or corrupt government, which have tended 
to discredit the state in the minds of Many persons and to create 


One well-known writer, 
anarchists “complain, remarks: 
f citizenship with a challenge 
in Merriam and others, “Political Theories: 
olitical Saee ge 

ompare Ritchie, op, cit., p. 57; “Amo 5 


a SA “got S; 
“The State in Relation to Labour,” p, 3 Kiar ae tech 


Compare Douglas, “Anarchism,” 
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which we should do well to take seriously, and the believer in 
political institutions should seek to make them more worthy of 


popular allegiance.” 


IL Tue ĪNDIVIDUALISTIC or Laissez Faire THEORY 


The Theory Explained.—The individualist, unlike the anarchist, 
considers the state a necessity, though he is nearly in agreement 
with the anarchist in regarding it as essentially an evil, and hence 


ere of activity should be restricted to the narrowest 


believes its sph 
order, 


possible limits, consistent with the maintenance of peace, 
and security. The individualistic doctrine regards all restraint 
qua restraint as an evil, and every extension of the power of the 
state as involving a corresponding diminution of the domain of 
individual liberty. It holds that the state is a necessity simply 
because of the inherent egoism of man, which leads him to dis- 
regard the rights of his fellow men for his own selfish purposes. 


A well-known Frenchman, Jules Simon, expressed the individual- 


istic idea in extreme form when he said the state ought to strive 


to make itself useless and prepare for its own demise. The same - 
idea was expressed by the historian Freeman, in language which 
has a decided anarchistic ring, when he remarked that “the ideal 
form of government is no government at all; the existence of 
government in any shape is a sign of man’s imperfection.”1® The 
state exists, argue the individualists, merely because crime exists, 
and its principal function, therefore, is to protect and restrain, not 
to foster and promote.7 When the state owns and operates rail- 
roads for transporting freight and passengers; when it carries 
parcels for private individuals; sends telegrams ; subsidizes theaters - 
and gives concerts for public entertainment ; maintains libraries, 
museums, art galleries, hospitals, zéological gardens, parks, play- 
grounds, bath and wash houses; erects dwellings for the poor; 
provides schools, colleges, and institutions of research; and sends 

“Brown, “The Underlying Principles of Modern Legislation,” p. 31. Com- 
pare also Joad, “Modern Political Theory,” pp. 102-103. ; 

* Quoted by Laveleye in his “Le gouvernement dans la démocratie,” vol. I, 
P. 24. 

Essays, p. 353. be ze? “ 

"“Imaginez en effet une politique parfaite,” says Janet, “un gouvernement 
parfait, des lois parfaits, vous supposez par Ii-meme des hommes parfaits. Mais 
olors la politique ne serait plus autre chose que le gouvernement libre die cnaque 
homme par soi-mene; en autres termes, elle cesserait @etre. Et sependant, 
čest la sa fin et son idéal. L’objet due gouvernement est de préparer insensible- 

t parfait de société ou les lois et le gouvernement lui- 


ment les hommes a cet ¢ta d S 
meme deviendraient inutiles.” “Histoire de la science politique,” vol. I, p.c. 
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out scientific expeditions—it not only does what is not necessary 
for the protection of the individual, which is the only justification 
for the existence of government, but it encroaches upon the 
domain of private enterprise and thereby interferes with the 
liberty of the individual. Most individualists therefore condemn 
public education ; Sanitary, vaccination, and quarantine laws; laws 
regulating the conduct of trade and industry ; pure food laws ; and 
indeed all legislation the effect of which is to impose restrictions 
upon industry or business or to interfere with the social or moral 
habits of individuals. In short, they say, the sole duty of the state 
in regard to industry and morality is to leave them alone.!8 The 
modern state attempts to do entirely to 
individualists. “Ne pas trop gouverner, 


passer,” express their conception of its legitimate duty. It should 
be nothing more than a police organization 
protect property, keep the peace, punish crime, and de 


against foreign aggression; and when this is done, 
are exhausted.19 


carefully remembered.” declares Bes emits (Le Sa 
of parliament, if it has force and effect at all, a Hee rae eae 
et a it me optional.” A 7. A ‘ ve shall or shall Rt Pe doae 
of the individualist, sid: "sAconding ts ean” ie te ean 
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tion would best regulate itself if left alone. They accordingly 
attacked the prevailing notions regarding the omnipotence of the 
state and demanded freedom of trade and industry. The doctrine 
received a powerful stimulus from the publication of Adam 
Smith’s “Wealth of Nations” (1776), which was largely a plea for a 
policy of non-interference by the state in economic matters. Smith 
denounced the laws then in force restricting the free interchange 
of the products of labour and interfering with the free employment 
of labor, as mischievous and destructive of their own purpose. 
Later the doctrine of natural liberty in economic matters was 
defended by various other English economists, notably Cairnes. 
Ricardo, and Malthus; by the French writers Bastiat, De Toc- 
queville, Dunnoyer, Léon Say, and Taine; and by the German 
philosophers Kant, Fichte, Wilhelm Humboldt, and the Baron 
Eötvos. Still more recently the individualistic doctrine found 
earnest advocates in Laboulaye, Michel, and Leroy-Beaulieu in 
France, and in Herbert Spencer, John Stuart Mill, Earl Wemyss, 
the Duke of Argyle, Bruce Smith, Wordsworth Donisthorpe, and 
others in England.” 

One of the earliest arguments in favor of the “governmental 
minimum” was written by a Prussian, Wilhelm Humboldt, in 
1791, but for political reasons it was not published until 1852, 
after the author's death. It was entitled “Ideen zu einem Versuch. 
die Grenzen der Wirksamkeit eines Staates zu bestimmen.’*? 
Humboldt laid down the proposition that the state should “abstain 
from all solicitude for the positive welfare of the citizens and 
ought not to proceed a step farther than is necessary for their 
mutual security and protection against foreign enemies.” For 
these purposes only should it impose restrictions upon individual 
liberty.28 “The grand point to be kept in view by the state,” he 


2 Compare Sidgwick, “Political Economy,” p. 399. 

The laissez faire theories were vigorously exploited and popularized in 
England by the “Liberty and Property Defense League,” an organization formed 
for the purpose of “resisting over-legislation and for maintaining individualism 
as opposed to socialism.” It printed and distributed thousands of pamphlets, 
leaflets, and some books, dealing with the growing tendency to substitute govern- 
ment regulation in the place of individual management and enterprise in all 
branches of industry, and attempting to show the paralyzing effect of this kind 
of legislation upon the national development. It scrutinized all projects of legisla- 
tion and endeavored to prevent the enactment of laws contrary to the principles 
for which the league stood. 

been translated into English under the title “Sphere and 


= This essay has 
Duties of the State,” by Joseph Coulthard (London, 1854). 


* See especially ch. 3. 
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said, “is the development of the powers of all its single citizens in 
their perfect individuality; it must, therefore, pursue no other 
object than that which they cannot procure for themselves, viz. 
security; and this is the only true and infallible means to connect, 
by a strong and enduring bond, things which at first sight appear 
to be contradictory—the aim of the state as a whole and the col- 
lective aims of all its individual citizens.”24 


John Stuart Mill’s Defense—In England the individualistic 
theory of government found a powerful defender in John Stuart 
Mill. In his famous essay on “Liberty” (1859) he made the fol- 
lowing classical statement of the individualistic doctrine : 

“The sole end for which mankind are warranted individually 
or collectively in interfering with the liberty of action of any of 
their number is self-protection. The only Purpose for which 
power can be rightfully exercised over any member of a civilized 
community, against his will, is to prevent harm to others. His own 
good, either physical or moral, is not sufficient warrant...... The 
only part of the conduct of anyone for which he is amenable to so- 
ciety, is that which concerns others. In the part which merely con- 
cerns himself, his independence is, of right, absolute. Over him- 
self, over his own body and mind, 

es a class of getons he said, which affect only the doer 
of them (“self-regarding” acts) and another class (“social” acts) 
which affect both the author and the comm: 


than by the 
If the individual be in “the 
full maturity of his powers,” society has no right to say that he 
shall not do with his life what he chooses to do. Any other view, 
he added, ascribes to mankind a vested interest in each other's 
moral, intellectual, and even physical perfection, the extent of 


which must be determined by each claimant according to his own 
Standard .27 F 


* Ibid., p, 184. i 
£ 401d. p, r ; esting e in view Hu 3s i rn- 
nE rae aid B aration that in later life he was Eines a ER E 

ssla and as such was the founder of the University i institati 
Supported and maintained by the state. e fnititanion 
People’s Edition, p. 6. 
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Herbert Spencer’s Defense.—The most elaborate if not the most 


convincing defense of the laissez faire doctrine of government was 


made by Herbert Spencer in a series of essays published near the 
under the collective title “Social 


middle of the nineteenth century, 

Statics” and “Man versus the State,”?S which at the time did much 
to popularize the doctrine but which to-day finds few readers and 
still fewer supporters. Spencer started out with the assertion that 
the existence of the state is the result of man’s inherent perversity 
and egoism and that in reality it is an aggressor rather than a pro- 
tector. “Be it or be it not true,” he said, “that man is shapen in 
iniquity and conceived in sin, it is unquestionably true that 
government is begotten of ageression and by aggression.” Being 
instituted merely for the purpose of curbing his wicked propen- 
sities and protecting him from the violence and fraud of his fel- 
lows, it follows that in a normally perfect condition of society, gov- 


ernment can have no raison d'étre. “Have we not shown,” he 
asked “that government is essentially immoral?...Does it not 
exist because crime exists, and must government not cease when 
crime ceases, for very lack of objects on which to perform its func- 
tions?” He went on to say that “it is a mistake to consider that 
‘government must last forever....It is not essential, but inciden- 
tal. As amongst Bushmen we find a state antecedent to govern- 
ment, so may there be one in which it shall have become extinct.” 
The doctrine that the state is justified in doing whatever seems to 
authority to be “expedient,” or whatever tends to produce 
the “greatest happiness,” or which will subserve the “general 
good,” Spencer denounced as governmental despotism, since there 
is no standard or test for determining what is expedient or what 
is for the general good except the opinion of the governors them- 
In the first edition of his “Social Statics” (1866) he even 
of the right of the individual to “ignore” the state, “drop 
relinquish its protection, throw off its bur- 
dition of voluntary outlawry.?9 

He dwelt upon what he called the militant type of society, 
‘with its excessive regimentation and its army-like organization ; he 
compared this with the industrial type, contrasted the condition of 
‘the individual under the régime of status with his condition under 
a régime of contract, as he called it, and emphasized the advantages 

33 The edition here used is that of 1903 (published by Appleton). 
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of voluntary over compulsory coöperation and of negative over 


positive regulation. The experience of the past, he affirmed, 


proves that the acquisition of happiness does not come through 
state action, but through being left alone. Cutting away men’s 
opportunities on one side in order to add to them on another is 
nearly always accompanied by loss, through the friction of admi- 
nistrative mechanism. The sphere of government should be 


‘negatively regulative,” that is, its functions should be to redress- 


evils, not to try to make men happier by helping them to do what 
they can do as well or better themselves. “To administer justice, 


to mount guard over men’s right,” are the only proper functions. 
3 y. prop 


of the state ; and when it does more, it defeats its own ends. The 
duty of the state is to formulate in law preëstablished rights, not 
to create them, and to enforce them instead of intruding on them 
like an aggressor. The individual has but one right, the right 
of equal freedom with everybody else, and the state but one duty, 
the duty of protecting that right against violence and fraud. 


Spencer’s Condemnation of State Interference.—Spencer in- 
veighed against all legislation for the regulation of commerce and 
trade ; against sanitary legislation, such as quarantine, vaccination, and 
registration laws ; against public education ; 


s against poor relief by 
the state; and even against state-man 


t aged post offices and currency 
issued by the state. Every attempt to mitigate the suffering of 
the poor through state aid, he declared, “eventuates in the exacer- 
bation of it.” The sums devoted to the Support of paupers should 
go to support laborers in new reproductive work.30 In regard to 
education by the state, he observed that “taking away a man’s 
property to educate his own or other people’s children is not 
needful for the maintenance of his rights and hence is wrong.”’$t 
State intervention is legitimate only for the protection of violated 
rights and the rights of children are not Violated by neglect of 
their education. The idea that it is the duty of the state to under- 
take to protect the health of the people Spencer combated with: 
equal ardor, though he admitted that the State might suppress 
nuusances.32 All taxation for sanitary superintendence must, he 
said, be condemned. He went to the length even of maintaining 


* Social Statics” (ed. of 1903), p. 152. 


* “Social Statics” 
= Tid, p io (ed. of 1903), p. 156. 
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“violation of the moral law” for the state to “interpose 


that it is a 
patronize them,” or to prevent 


between quacks and those who, 
unlicensed persons from prescribing for the sick, since it is the 
inalienable right of the individual to “buy medicine and advice 
from whomsoever he pleases,” and the unlicensed practitioner 
should have the same right to sell to whomsoever he will. Regard- 
ing the right of the state to monopolize the issue of money, he 
maintained that it cannot justly forbid the issue of or enforce the 
acceptance of certain notes or coin in return for other things, since 
that would be an infringement of the natural right of exchange 


and a violation of the law of equal freedom.3’ Finally, Spencer 


condemned the construction of public works by the state except 


such as might be necessary for the national defense and rejected 
its right to a monopoly of the postal service, since “it is clear that 
the restriction thus put upon the liberty of trade by forbidding 
private letter-carrying establishments is a breach of the state 


duty."34 
The Sins of Legisi 


Jators.—Much of Spencer's case against the 
state was based upon the errors and blunders of particular govern- 
ments in the past. The statute books, he lamented, were a record 
of “unhappy guesses.” “Nearly every parliamentary proceeding 


is a tacit confession of impotence, for the great majority of legis- 
introduced are designed to amend and improve 


existing laws.” In an essay entitled “The Sins of Legislators,” 
Spencer reviewed much of the unwise legislation of the past, dwelt 
upon the evils which resulted from it, and concluded that because 
most of this legislation was in time repealed or modified it ought 
never to have been enacted. He protested against what he called 
the worship of the legislature and asserted that as the great politi- 
cal superstition of the past was the divine right of kings, that of 
the present is the divine right of parliaments. And the divine 
right of parliaments means only the divine right of the majority, 
for the minority has no right to be respected.® Some men actually 
seem to think, he said, that individuals can be made moral by an 
act of the legislature and that that which is economically unsound 


can be made sound and wise by the fiat of the state. 
Some of Spencer's followers, such as Donisthorpe and 


3 Ibid., pp. 221-226. 
%“ Tbid, p. 231. 
3 Ibid, p. 381. 
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Auberon Herbert, went to even greater lengths in their opposition. 
to state regulation. They not only opposed education by ie 
state ; poor relief; inspection of factories, mines, and workshops i 
the regulation of injurious trade ; compulsory vaccination laws ; 
quarantine and health regulations; the requirement of official 
oaths ; Sunday legislation ; laws regulating public amusements ; res- 
trictions upon the sale of liquor, etc. —but they even denied to 
the state the right to regulate the marriage relations or restrict 
in any manner individual liberty in social matters except in so far 
as it is absolutely necessary to protect each man from the positive 
aggressions of his fellows.3¢ 


Defense of the Laissez Faire Theory: (1) Argument Based 
on Justice.—In defense of the individualistic conception of the sphere 
of state activity it is argued, in the first place, that considerations 
of justice require that the individual shall be let alone by the 
state in order that he may realize fully and completely the ends of 
his existence. This particular line of argument had the powerful 
Support of such scholars as Kant, Fichte, Humboldt, and John 
Stuart Mill. According to their views it is necessary to the har- 
monious development of all the powers of the individual that 
he should be interfered with as little as possible by the state, 
because every restriction upon his freedom of action tends to 
destroy his sense of initiative and self-reliance, weaken his res- 


“There is reason to believe that in his later life Spencer’s view underwent 
considerable modification. John Fiske relates (“Life and Letters,” II, 248) that 
when Spencer visited the United States in 1882, he expressed regret at the exces- 
sive competition in the industrial world and was willing to admit the desirability 
of state regulation. See also his “Essays,” vol. II, pp. 471 ff, and Merriam, 
“American Political Ideas,” p. 324 One of the few present-day followers of 
Spencer is Sir Roland K. Wilson. who in a work entitled “The Province of the 
State” (1911), vigorously defends the individualistic conception of government. 
He condemns the performance by the state of various public services such as the 
Operation of the post office, public education, provision for public worship, aid 
to science and art, the maintenance of hospitals, and other activities in which 
all states actually engage. He conceives the state to he merely a “justice-enforcing 
association” ; the only legitimate state, he says, is the “libertarian” state, and 
the only reason for maintaining it is “the certainty of continual strife and 
generally triumphant injustice if every man were a judge in his own case.” As 
to state education, he says, “of all the policies the most indefensible is that of 
Sreng everybody to pay for, and forcing all children into, schools in which 
all debatable topics are tabooed” (p. 108). State provision for elementary educa- 


tion is “bad for morals and liberty, and state provision for secondary education 
is several degrees worse” (p. 103). 
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ponsibility as a free agent, impair his energies, and blunt his. 


character. 

“The true end of man, or that which is prescribed by the 
immutable dictates of reason,” observed Humboldt, “is the highest 
and most harmonious development of his powers to a complete 
and consistent whole.” Over-government, he went on to say, not 
only ‘diminishes freedom, but “superinduces national uniformity 
and a constrained and unnatural manner of action” by its tendency 
to reduce society to a dead level.* The same line of argument 
was pursued by Mill, who asserted that an excess of government, 
especially of the meddling and inquisitorial sort, “starves the 
development of some portion of the bodily or mental faculties, 
when it deprives one from doing what one is inclined to do or 
from acting according to one’s judgment of what is desirable.”3$ 
Free competition develops in the individual the highest possibi- 
lities, sharpens and strengthens his powers of initiative, and in- 
creases his sense of self-reliance ; while over-government not only 
prise and interferes with the natural development 
of trade, but strikes at the development of character, tends to crush 
out individuality and originality by interfering with the natural 
struggle between individuals, and leads to a general lowering of 
the social level.8® The highest civilization, say the laissez faire 


has been developed under individualism, a system which 
cational progress than could 


hampers enter 


advocates, 
has produced more material and edu 
ever have been produced under paternalism. Spencer dwelt upon 
the fact that in an over-governed state “everybody is like every- 
Government management and control of industry, 
is “essentially despotic”; it “unavoidably cramps’ 

liberty of action, “angers,” leads to discontent, 
“galls by its inefficiency and restrictions,” offends by professing to 
help those whom it will not allow to help themselves, and vexes 


body else.” 
he complained, 
by diminishing 


3 “Tdeen,” chs. 1 and 2. 

s “Political Economy” (ed. of 1864), vol. II, p. 561; cf. also Kant in his 
“Principles of Politics” (translation by Hastie, p- 36). “Individualism,” says 
Michel, in his «idée de létat” (p. 372), stands for the emancipation of the 
man, the complete development of all his powers, and the full enjoyment of 
all his rights- as an individual.” Again, he says, Individualism is alone capable 
of furnishing a rational foundation for the philosophy of right as well as political 
liberty and the sovereignty of the people.” Ibid., P- 630. 

® Compare Bruce Smith, “Liberty and Liberalism,” p. 320; and Argyle, 


“Reign of Law,” P- 340. 
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by the swarm of dictatorial officials who are forever stepping in 
between men and their pursuits.*° The “evils of officialism” and 
of “socialistic meddlings,” he declared, prevent the healthy and 
natural development of a people, while freedom develops and 
strengthen individual character and conduces to human progress. 
“A people among whom there is no habit of spontaneous action 
for a collective interest,” said Mill, “who look habitually to their 
government to command and prompt them in matters of joint 
concern—who expect to have everything done for them except 
what can be made an affair of mere habit and routine—have their 
faculties only half developed ; their education is defective in one 
of its most important branches.” 


(2) The Biological Argument.—The laissez faire principle, say 
its advocates, rests also upon sound considerations of a scientific 
character. It is in harmony with the principle of evolution, since 
it is the only system that will lead to the survival of the fittest in 
the economic struggle. It assumes that self-interest is a universal 
principle in human nature, that each individual is a better judge 
of what his own interests are than any government can possibly be, 
and that if left alone he will follow them. It holds that each in- 
dividual should be allowed to stand alone or fall according to his 
worth, unaided by the props and supports of the state; should 
be left to work out his own destiny without the guidance and tute- 
lage of government. By leaving each individual to do unaided 
that for which he is best fitted, the strong and fit classes survive, 
the unfit elements are eliminated, and thus the 


ood of societ 
is promoted. E y 


(3) The Economic Argument.—Again, and this is the most im- 
portant argument of the laissez faire theorists, the policy of non- 
interference rests upon sound economic principles. Better eco- 
nomic results, it is asserted, are obtained for society by leaving the 
conduct of industry as far as possible to private enterprise. Adam 
Smith, in his “Wealth of Nations,’ pointed out that the system of 
natural liberty tends towards the largest production of wealth. 
The self-interest of the consumer will lead to the demand for the 
things that are most useful to society, while the self-interest of 
the producer will lead to their production at the least cost. In 
the economic struggle the“ individual is animated mainly by 

“ “Social Statics,” p. 135. 
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motives of self-interest. If, therefore, he is allowed to use his 
capital as he pleases, to dispose of his labor to the best advan- 
tage, to exchange the products of this toil freely, and to have 
prices fixed by the natural laws of supply and demand, better 
results, not only to himself, but to the whole of society, will be 
secured. Unrestricted competition stimulates economic produc- 
tion, tends to keep wages and prices at a normal level, to prevent 
usurious rates of interest, to secure efficient service and the pro- 
duction of better products than can be obtained by state regula- 


tion or state management. 
(4) Argument of Experi 
the laissez faire advocates, abun 
the non-interference principle. 
attempts to fix by fiat of the st 


ence.—The experience of the past, say 
dantly establishes the wisdom of 
History is full of examples of 
ate the prices of food and clothing 
and of many other commodities; of laws regulating the wages 
of labor, prohibiting the wearing of certain kinds of apparel, and 
requiring the wearing of certain other kinds, forbidding the 
exportation of divers commodities, forbidding certain kinds of 
machinery in manufacturing processes, restricting the manufac- 
ture of certain articles to apprentices, prescribing the location of 
factories ; laws aiding and encouraging certain industries by means 
of bounties and subsidies, and discouraging certain others by 
prohibitive taxes; laws prohibiting combinations among laboring 
men, fixing the hours of labor, restricting certain trades exclusively 
to members of guild; and even laws prescribing the cut of one’s 
dress, the number of meals which one should eat, the sizes of 
buttonholes, the length of shoes, the making of pins, and the kind 
of material in which the dead should be buried. Most of such 
legislation was mischievous and destructive of the ends which it 
was intended to secure, and results which were sought for 
could have been more effectively obtained by allowing every man 
to sell his labor and goods whenever and wherever he wished.‘ 
Speaking of those who were responsible for this sort of legisla- 
tion, Buckle observed that “they went blundering along in the 
old track, believing that no commerce could flourish without their 
interference, hampering that comm 


erce by repeated and harassing 
regulations, and taking for granted that it was the duty of every 
benefit the trade of 


its own people by injuring 


p. 247, For a review of such legis- 


Liberal. Ti, ch. 16, and Smith, op. cit, ch. 6 


government to 


“Cf Smith, “Liberty and 
lation see Hume, “History of En 


C: Pe—28 
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the trade of others.” The extent to which the governing ae 
interfered with the freedom of industry and the mischief which 
that interference produced were so remarkable, he concluded, as 
to make thoughtful men wonder how civilization could have 
advanced in the face of such repeated obstacles. 


(5) Argument of State Incompetency.—Finally, the laissez 
faire theorists argue that it is a false assumption which attributes 
omniscience and infallibility to the state and which regard ionas 
better fitted to judge of the needs of the individual, and to provide 
for them, than he is himself. There is, they assert, a common 
belief that governments are capable of doing anything and every- 
thing, and of doing it more efficiently than it can be done by 
private enterprise, when, in reality, experience and reason 
showed the contrary to be the fact. The state has no greater 
powers of invention or of initiative than the individuals who com- 
pose it and who must operate it; is not a creative organ, but 
an “organ which acts only by means of a complicated apparatus, 
composed of numerous wheels and systems of wheels subordinated 
one to another” ; it is an organ of criticism, of generalization, and 
of coördination, from which it follows that the state cannot be the 
first agent, the primary cause of progress in human society, but 
only an auxiliary or agent of propagation.43 
function, observed Mill, means a new burden im 
already overcharged with duties; the result is 
are ill done, and much is not done at all becaus 
is not able to do it without delays. 
are worse done, 


Every additional 
posed on a body 
that most things 
e the government 
The great majority of things 
he declared, when done by government than when 
done by individuals who are most interested, for the people under- 
stand their own business better and care for it better than any 
government can; all the faculties which a government enjoys of 
access to information, all the means which it possesses of remune- 
rating and therefore of commanding the best available talent in 


the market are not an equal for the one great disadvantage of an 
inferior interest.44 


“History of Civilization,” vol. T, p. 313. 
Leroy-Beaulieu, “The Modern State,” bk. I, ch. 5. 
“ “Political Economy,” vyol. 
natural characteristics which give 
it has, says Rae, in his work on 
natural defect, its want of a perso! 


TI, p. 565. While the state possesses certain 
it a decided advantage as an industrial manager, 
“Contemporary Socialism” (p. 409), “one great 
mal stake in the produce of the business it con- 
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Criticism of the Laissez Faire Doctrine : Assumption that 
the State is an Evil.—The individualistic theory of state functions 
has been criticized upon various grounds. First of all, the assump- 
tion that the state is a necessary evil, that all restraint as such is 
wrong,‘ has not been borne out by the experience of mankind under 
the régime of state organization. History, in fact, shows unmistakably 
that the progress of civilization in the past has been promoted to a 
very large degree by wisely directed state action; in short, that 
the state is a positive good. It is true, of course, that at times 
the ends of the state have been perverted to the detriment of the 
public good, but this is no more reason for condemning it indiscri- 
minately as an evil than for arguing that railroads are an evil 
because their operation sometimes results in accidents. Spencer's 
doctrine ‘that the state exists only because crime exists, and that 
it would subserve no purpose in a society of morally perfect beings, 
cannot be accepted. The function of the state in the complex 
civilization of to-day is not merely repressive, not simply “negati- 
: it has a higher task than that of restraint and 


vely regulative” ; 
punishment: the task of protecting, encouraging, and fostering 
the common welfare. 

So long as men live in groups they will have collective wants 


which can be satisfied only through state organization, and hence 
there is no reason for believing that the necessity for the state 
will ever disappear or that the réle which it now plays in the 


life of human societies will ever diminish. 


that keen check on waste and that pushing incentive to exertion 
ividuals enjoy in the eye and energy of the master, This is the 
all the usual faults of government management spring— 
its sluggishness in nothing changes in the public taste, 
ed methods of production, Government servants may 
amp and training than the servants of a 


private company, but they are proverbial, on _the hand, for a certain lofty 
disdain of the humble but valuable virtue of parsimony, and, on the other, for an 
unprogressive, unenterprising, uninventive administration of business.” 

The objections to the extension of governmental functions beyond what is 
required to satisfy the individualistic standard are well summarized by Lecky, in 
his “Democracy and Liberty” (vol. I, p. 276). ; 

So argued Mill, “Liberty,” p. 56. Had Mill laid down the proposition that 
all arbitrary, unnecessary, Or unreasonable restraint—all over-government,” ae 
Seeley would say—is an_ evil, no objection could be made to his proposition, But 
to characterize all restraint as inherently evil in itself is to ignore the fundamental 


distinction between that which is useful and good and that which is had. 


ducts, its want of 
which private ind 
great taproot from which 
its routine, red-tape spirit, 
and in introducing improved n 
very generally be men of a higher st 
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The Increasing Necessity of State Regulation.—On the on 
trary, all signs indicate that with the increasing Sori pleat): oi ma R 
civilization the need for state action will become stronger and i 
rôle more extensive. In comparatively recent years a skone ad 
action against the individualistic movement of the earlier a 
teenth century has everywhere taken place, due largely to the 
conditions resulting from the growth of manufactures, the con- 
gestion of the population in the cities, the growth of corporate 
wealth, and changed economic conditions generally,4® all of which 
have thrown the laissez faire theories into disrepute. “The higher 
the state of civilization,” observed Huxley, “the more completely 
do the actions of one member of the social body influence all the 
rest, and the less possible is it for any one man to do a wrong 
without interfering more or less with the freedom of all his 
fellow-citizens. So that even upon the narrowest view of the 
functions of the state it must be admitted to have wider powers 
than the advocates of the police theory are disposed to admit.’47 
Laveleye pointed out in the same connection that as civilization 


progresses men become more dependent on one another and upon 
society as a whole, and hence the réle of the state mu 
correspondingly in order to Satisfy 
individualism of Spencer, 


st increase 
their common wants. The 
as Laveleye rightly concluded, is wholly 
inadmissible under the conditions of modern society.48 
The view of the lais. 


sez faire advocates that st 
in the interest of the common good necessaril 
ment of individual freedom, rests on an assu 


only within very restricted limits. 
which sees in 
tion nothing 


ate intervention 
y involves a curtail- 
mption that is true 


It is a very narrow view indeed 
a factory act, a pure food law, or a quarantine regula- 


but an infringement upon the domain of individual 


_ “As to the changed conditions and new problems 
faire policy impossible see Hobhouse, “Social Evolution 


which made the Zaissez 
pp. 168 ff., and Brown, “The Underlying P; 


and Political Theory,” 


rinciples of Modern Legislation,” 
Dp. 46 f. td 

” “Critiques and Addresses,” p. 11. Compare also Mill, himself an indivi- 
dualist in most matters, who remarked that the Testricti 


mere protection of person e and fraud is a rule which 
cannot be strictly adhered me of the most undisputed and 
recognized functions of government,” “Political Economy,” yol, TI, p. 387. 

€ gouvernement dans la démocratie,” vol, T, P. 38. See also an article 
by Layeleye in the Contemporary Review for April, 1885, in which the individual- 
listie views of Spencer are criticized, 
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liberty49 Manifestly there can be no liberty in the absence of 
restraint; the greater the freedom of the strong man, the less 
will be that of the weak; and the liberty of some must involve 
restrictions upon the freedom of others. In short, the whole 
problem of creating and guaranteeing liberty is largely a problem 
of organizing restrictions.5° The rights of all are enlarged and 
secured by wise restrictions upon the actions of each. The impo- 
sition of such restrictions is somewhat like pruning a fruit tree or 
trimming a vineyard; it means a loss of some fruit, but better 
fruit is produced so that there is a gain in the end. 


Argument that Government ard Liberty are Antithetical 
Conceptions.—The weakest point in the argument of the laissez faire 
advocates is the assumption that the state is necessarily hostile to free- 
dom, that government and liberty represent antithetical ideas, that 
in proportion as the functions of government are multiplied the 
domain of individual liberty is restricted,—in short, that a 
Maximum of government necessarily means a minimum of free- 
It is, as Ritchie remarks, like treating the two as if they 
formed the debit and credit sides of an account book.5t In 
reality wisely organized and directed state action not only enlarges 
the moral, physical, and intellectual capacities of individuals. 
but increases their liberty of action by removing obstacles placed 
in their way by the strong and self-seeking, and thus frees them 
from the necessity of a perpetual struggle with those who would 
take advantage of their weakness. In this way the latent abilities 


dom. 


A Jess, this is the attitude of most laissez faire theorists. Bruce 
sist Nein, ay and ran. pm S3651, gnes that a 
factory act is a “distinct instance of interference with property. Every act of 
parliament,” he says, “which in any way curtails, the hours of labor or limits the 

$ th the freedom of industry and 


È i 7 interference Wi 
number of workmen, involves an in a nes i n 
Tenders less valuable the property invested in the business upon which the restric- 


‘ j ” Tt was a cardinal principle of the Benthamites or utilitarians 
tions are imposed es a necessary abridgment of liberty and 


that e Jaw is an evil since law implies 2 1 iberty 
every enh infringement is followed by a sentiment of pain. Bentham, “Principles 
of d Legislation,” p. 94, A i 

ieee Hobhouse, “Social Evolution and Political Theory,” p. 190, See 


al. is “Li i p ch. Ta . 6" 
2 mi Compare in the same sense Leroy-Beaulieu, “L'état moderne 
D iat Laboulaye, “L'état et ses limites,” p. vi; and Hobhouse, 


et ses limites,” p- 303 
“Social Evolution and Political Theory,” PP- 189 fi. 
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of the individual are liberated, and his opportunities increased.” 
It is manifestly wrong to assume that all restraint is an evil. m 
truth the state emancipates and promotes as well as restrains. 
The doctrine that government regulation tends to impair indivi- 
dual character by weakening the sense of individual initiative, self- 
reliance, and self-help, and by preventing the full and harmonious 
development of the faculties of the individual, has been greatly 
exaggerated by the laissez faire advocates. Many of the indivi- 
dualistic writers like Mill, Humboldt, and Spencer have, in fact, 
confused individuality with eccentricity, variety of living, and 
oddity of character, qualities which in themselves have nothing of 
value. Character is developed not through freedom alone, but 
quite as much through discipline and restraint.3 It is not true 
that as the functions of government are extended the individual 
becomes weaker and less self-reliant, The most perfectly deve- 
loped man is the social, not the natural man, for it is now generally 


admitted that the individual owes much of his character to the 
society of which he is a part. 


Individualistic Exaggeration of the Evils of S 
The chief fault of the individualists w. 
evils of state regulation and minimized the advantages; they misunder- 
stood the true nature and limits of liberty and had a mistaken idea 
of the relation of the individual to the society of which he is 
part. In short, they overemphasized the importance of the man 
at the expense of the group; they treated him as if he were 
paramount and as if he determined the character of society when 
in fact it is society, as has been said, that determines in a large 
degree the character of the individual. Their doctrine rested on 
the assumption that the individual js largely a thing apart from 
the group of which he is a member, that he can be Separated from 
Society and treated as if his interests were entirely distinct from the 
interests of his fellow men. In reality, however, the individual 


tate Regulation. 
as that they exaggerated the 


“ Compare Ritchie, op. cit, p. 50; Funck-Brentano, 
J. Brown, op. cit., p. 54. i 
_ © Mankind,” says Burgess (op. cit, vol. I 
liberty.” Mankind “acquires liberty through ci 
Burgess remarks, that the individual, both for 
the highest welfare of society, should be allow 
sphere (ibid., 176). But the 
of the limits of this s: 
cannot be drawn in 


“La Politique,” p. 34, and 


> P. 88), “does not begin with 
Vilization.” Tt js quite true, as 
his highest development and for 
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is more than a mere fraction of society; he is the epitome of it; 
he is a “bundle of relations” ; he is the “concise formula for the 
total of actions and attributes ;....out of relation to other things, 
he is literally nothing.”** “Apart from his surroundings and rela- 
tionships,” says Professor Ritchie, “the individual is a mere abstrac- 
tion, a logical ghost, a metaphorical specter, a mere negation.” 55 
He cannot be conceived of as being uninfluenced by and 
exerting no influence upon those by whom he is surrounded. 
There are hardly any individual actions, said Lord Pembroke, 
which are purely “self-regarding, °° and Professor Ritchie goes 
to the length of expressing doubt whether even any thoughts of 
an individual can, strictly speaking, be “selfregarding” and there- 
fore a matter of indifference to others.°7 ; 
The much-admired individual, self-centered and self-contain- 
ed, is, indeed, not very far from the strong and solitary wild beast. 
It is only in consequence of restrictions imposed by the state that 
he has any liberty at all beyond “the desolate freedom of the 


wild ass.””8 


Argument Based on past Mistakes of Government.—The dis- 


trust, not to say hostility, of the laissez faire theorists to government - 
because of the errors Or abuses of particular governments in the 
past is childish. It is wholly wrong to take the position that 
because governments have made mistakes in the past, or because 
their agents have sometimes abused the powers intrusted to them, 
they cannot be trusted in the future; or that because sumptuary 
laws are wrong, factory and sanitary legislation must be wrong 
or that because municipally constructed sewers have some- 
phoid fever, cities in the future should leave 
f their sewer systems to private enterprise ; or 
laws have proved ineffective, the state 
policy of poor relief. The laissez 


faire writers never tired of parading and exaggerating the mistakes 
which governments have made in the past, and when they are all 
collected and put on exhibition, they constitute what to some is 


s Montague, “Limits of Individual Liberty,” 
s “Principles of State Interference,” P- 


so “T iberty and Socialism,” p. 97. 
“Op. cit., p. 97- Compare in the same sens 
Barker, “Political Thought from Spencer to the I 
nounces Mill’s distinction between “self-regarding 


to be false. 


as well ; 
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that because some pOor 
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indeed a strong indictment against state interference. “The state 
lives in a glass house,” observed Huxley; “we see what it tries to 
do, and all its failures, partial or total, are made the most of. But 
private enterprise is sheltered under good opaque bricks and 
mortar. The public rarely knows what it tries to do and only hears 
of its failures when they are gross and patent to all the world.”59 
We may well ask, with Lord Pembroke, “What would private 
enterprise look like if its mistakes and failures were collected, and 
pilloried in a similar manner ?”60 Jt may readily be admitted, 
observes an able writer, that government is weak and inefficient 
at times and obedient to private interests, but it does not follow 
from such an admission that government ought to be made 


“weaker, corrupter, and more inefficient by practicing the illogical 
doctrine of laissez faire ”61 


Argument as to Superior Ability of the Individual to Judge 
for Himself—The laissez faire assumption that each individual 
knows his own interests better than society can know them, and is 
therefore the best judge of what is good for him, and if left to himself 
will follow those interests, is true only in a limited sense, and is still 
less true of classes. This was readily admitted by some indivi- 
dualist writers like Mill.62 Sidgwick, an unusually fair and judicial 
writer, discussing this assumption, said: “But it seems to me 


© “Critiques and Addresses,” p. 9. 

“ “Liberty and Socialism,” pp. 39-40, 

“H, C. Adams, “Relation of the State to Industrial Action,” 

e “Essay on liberty.” Mill readily admitted thai 
must be excepted from his rule, and that it applied 
full maturity of their faculties’—an elastic phrase a 
interpretation. He confessed that “we may leave o 
States of society in which the race may be considered in its non-age” 
potism is “a legitimate mode of government for dealin, 
the end be their improyement” ; that liberty has n 
things anterior to the time when mankind haye 
improved by free and equal discussion”; that “on any matter not self-evident 
there are ninety-nine persons totally incapable of it, for one who is capable,” etc. 
(Essay on “Liberty,” pp. 6, 30.) The line which he attempted to draw between 
_Selfregarding” and “social” acts is shadowy. As to this see my article on 
‘Government and Liberty,” in the Yale Review (1927), pp. 361 ff. ; Stephen, 
Liberty, Equality, and Fraternity,” pp. 23, 138, a book which is devoted largely 
to answering Mill’s arguments ; Ritchie, op. cit. pp, 11, 97, 118; Montague, 
op. cit., pp. 57, 101; Gilchrist, op. cit., p. 481. 

_ Mill admitted that society has the right to punish drunkenness and similar 

social vices by public disapprobation or social intolerance, though he denied the 
tight of the state to do so by law. But if, as Lord Pembroke remarked, law is 
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very doubtful whether this can be granted; since in some impor- 
tant respects the tendencies of social development seem to be 
rather in the opposite direction. As the appliances of life become 
more elaborate and complicated through the progress of invention, 
it is only according to the general law of division of labor to 
suppose that an average man’s ability to judge of the adaptation 
of means to ends, even as regards the satisfaction of his everyday 
needs, is likely to become continually less.”63 If every man, 
observed the Belgian writer Laveleye, could see clearly and judge 
accurately of his own interests, rights, and duties, then pursue 
them, and do voluntarily what he ought to do and nothing that 
he ought not to do, the necessity for state intervention would dis- 
appear and we should enjoy the reign of liberty.°4 But the very 
point of the matter is that ignorant people cannot take precautions 
against dangers of which they are ignorant. No one lives in a 
badly drained house, drinks water polluted with sewage, or eats 
adulterated food because his interest leads him to do so, but 
generally because he is ignorant of the real character of the service 
or article which he uses or consumes, or because he cannot help 
himself.” Not only is the individual not always a competent 
judge of his own interests as an economic consumer, but in affairs 
of personal conduct he is often not to be trusted, particularly in 
matters relating to his health or safety or moral welfare. The 
truth is, society may be a better judge of a man’s intellectual, 
moral, or physical needs than he is himself, and it may rightfully 
protect him from disease and danger against his own wishes and 
compel him to educate his children and to live a decent life. 


Present-Day Practice—The practice of all modern states is in 
nothing but public opinion organized, defined, and, equipped with force, what 
can be the objection to the substitution of state punishment in the place of that 
inflicted by unregu ated public opinion, especially when the latter is visited upon 
the offender without a hearing, without proof, and may be with unrelenting 


severity. also Mill, “Political Economy,” 


© “Political Economy,” P- 416. Compare i 
vol. II, p. 537, who accepted the proposition that the consumer is a competent 
judge "of commodities only with “numerous 4 s and exceptions. The 

k (though even this is not 


indivi ” id, “is likely to A 
dividual,” he said, “i y for his use, but there are other 


pagar true) of na ful ding to raise 
thi A iefly useful as tendin: x 
ings which are chiefly = t to judge.” 


of the value of which the ind: 


“ Op, cit, p. 24 ‘ $ 
“ch Jas “The State in Its Relation to Labor, 
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fact in harmony with this view. Few, if any, governments we 
their citizens to find out for themselves what is neater as 
what physicians, surgeons, and druggists are qualified to praca 4 
or what conditions of work are safe or dangerous. Most govern: 
ments prescribe conditions under which certain dangerous occupa 
tions shall be carried on and refuse to permit them to be dispensed 
with even with the consent of those who would be endangered. 
All governments prohibit the exercise of certain professions of a 
quasi-public character except by persons who are able to show by 
examination or otherwise that they possess the requisite qualifica- 
tions to insure the public against incompetent service. Evidence 
of competency is generally required of physicians, apothecaries, 
engineers, pilots, and even of barbers and plumbers. The state 
goes even further and undertakes to protect the individual 
against the consequences of his own acts, as where it limits the 
number of hours of labor in mines and factories, and prohibits 
women and children from engaging in certain injurious trades. 
Much of the individualistic distrust of government is due, as 
Sir Frederick Pollock has pointed out, to the failure to distinguish 
between centralized government and local self-government.66 A 
good deal of the objection which the individualists urge against 
government would be justified if it were centralized government 
that was complained of, but the objection is not always well 
founded when directed against local severnment, through local 
bodies directly under the eye and control of the people concerned. 
There is a vast difference, for example, between the 
tion” and the “municipalization” of an industry, and there is an 
equal difference between national regulation of individual conduct 
and control by locally elected bodies, Manifestly the same objec- 
tion cannot be urged against a local health regulation that would 
be applicable to a national quarantine law, Individualists, like- 
wise, in their wholesale condemnation of government usually over- 
look the distinction between government popularly constituted 
and controlled, and bureaucratic, irresponsible government. It is 
difficult to see, in many cases, why a public utility owned by the 
government, but under immediate control of the people of the 
locality, should be more feared and distrusted than one under the 


“nationaliza- 


“ “History of the Science of Politics,” p, 123, 


‘foods, incompetent practitioners of med 
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management of a private company not amenable to public opinion 


or popular control.®? 

Dangers of the Laissez Faire Policy.—Spencer's doctrine of 
which would limit the function of the state 
venting wrongs, would in many 
Thus, if the only security 
ary plumbing, adulterated 
icine or apothecaries, con- 


sisted of the right to sue the negligent plumber, the dishonest milk 
dealer, or the incompetent physician or druggist, instead of requir- 
ing plumbers to give bonds for the efficient discharge of their 
duties, physicians and druggists to pass examinations or otherwise 
furnish evidence of capacity, milk to be inspected, etc., the pro- 
tection afforded would in many cases be inadequate, since the 
injury could not be redressed by a mere suit for damages. We 
agree with Sir Frederick Pollock that if it is negative and proper 
regulation to say that a man shall be punished for building his 
house in a city so that it falls into the street, it cannot be positive 
and improper regulation to say that he shall so build it that it will 
not appear to competent persons likely to fall into the city street. 
If it is purely negative regulation, and therefore proper, to punish 
a man for communicating an infectious disease by neglect of 
common precautions, it is not improper to require precautions, 
where the danger is known to exist, without waiting for somebody 
to be actually infected.°8 The individualists showed a distorted 
notion of liberty when they contended, as` they did in effect, that 


the individual has a right to keep his premises in an unsanitary 
condition, to discharge his sewage where he will, to spread disease 
to sell unwholesome food and drugs to 


among his neighbours, 
whosoever will buy. T£ the state has the right and duty to protect 
ainst violence and fraud, 


by preventive measures the individual ag 

it has the same right and duty to protect him against acts the 
connection emphasizes that the willingness of the people 
to accept the large extension of government control which has come about in 
recent years has been due in large measure to the growth of democratic govern- 
ment, In England in Bentham’s day government resembled a close and 
corrupt corporation . i ‘tinguished for its efficiency ; nor was it remar- 
able for an enlightened and disinteres 
circumstances, public opinion hesitated to trus 
or the conduct of industrial undertakings. 
situation existed in many other countries. | 

® History of the Science of Politics,” p. 125. 


“negative regulation,” 
to redressing rather than pre 
instances defeat the ends of the state. 
provided by the state against unsanit 


® Hobhouse in thi 
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consequences of which will be to inflict upon him injuries vis 
cannot be redressed. There is, as Huxley said, no very great 
difference between the claim of an individual to go about threas 
tening the lives of his neighbors with a pistol, and his clang 
keep his premises in an unsanitary condition.69 The same is true 
of the right and duty of the state to protect the individual against 
the dangers incident to modern industrial processes, such as those 
resulting from dangerous machinery, from bad ventilation, from 
unsanitary workshops, from fire, and even from unfair contracts of 
labor. The freedom of contract is a popular phrase, as has been 
aptly remarked, and to many it is a conclusive argument against 
state intervention in industrial matters; but when it refers to an 
agreement between a capitalist and an ignorant laborer who is at 
the mercy of his employer, there is no equality. The doctrine of 
freedom of contract has no sanctity in such cases. There is really 
no illegitimate interference with the freedom of contract when the 
state undertakes to prescribe the conditions under which contracts 
shall be entered into between parties one of whom is really not 
on a free and equal footing with the other. 

The Truth in the Laissez Faire Philosophy. 
s said against the laissez faire doctrine that 
be admitted that up to a certain 


—Nevertheless, when 
can be said, it must 


point the weight of reason is on 
its side. The proposition that the individual is the best judge of 


what contributes to his own happiness and that he will prosper 
most under a system of liberty and free competition is in most cases 
a sound one and ought in practice, as Sidgwick and Cairnes have 
shown, to be deviated from only in special cases where there are 
strong empirical reasons for believing that the general assumption 
is not true. The doctrines of the individualists, while in many 
cases productive of harm, have not been entirely without a good 
effect. They have, as an able writer on economics has observed, 
“taught the people not to confound public Morality with a state 
church, public security with police activity, or public wealth with 
government property.” They have emphasized the importance 
of the individual, the value of self-reliance and freedom, and the 


baneful effects of excessive state interference with industry and 
morality." The principal fault with them has been their disposi- 
tion to exag: 


gerate the evils of state regulation and to minimize the 
® “Administrative Nihilism,” in his “Critiques and Addresses,” x 40. 
10 “« PAA a OR f 

adley, “Economics,” p, 14, ™ Compare Gilchrist, op. cit, p. 484- 
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advantages of wisely conceived and directed government interven- 
tion for the promotion of the collective interests of society. They 
have also frequently committed the error of failing to distinguish 
between those activities of the state which are in the nature of 
compulsion and those which are not, and of opposing both 
without discrimination. As was stated in the early part of this 
many functions which do not in- 


chapter, governments perform 
hence impose no restrictions 


volve any element of coercion and 
upon individual liberty; ¢g-, where a government engages in a 
business undertaking or operates a public utility enterprise.” 


Ul. Tue Socrauistic THEORY 


The Theory Explained.—Directly opposed to laissez faire theory 
of state functions is what, for lack of a more suitable term, we may 
call the socialistic theory, which contends for a maximum rather 
than a minimum of government.’ The supporters of this theory, 
instead of distrusting the state and looking upon it as an evil whose 
functions should be restricted to the narrowest possible limits, re- 
gard it as a supreme and positive good ; and hence its mission 
should include the promotion of the common economic, moral, 
and intellectual interests of the people. “A socialist,” says Pro- 
fessor Ely, “is one who looks to society organized in the state for 
aid in bringing about a more perfect distribution of economic 
goods and an elevation of humanity; the individualist regards 
each man to work out his own salvation, material and spiritual.” 
It must not be understood, however, that the advocates of state 


socialism attach any less importance to individual freedom than 


do the laissez faire theorists. On the contrary, they regard it as all 


important, and differ from the latter only in holding that it can 
be better secured through state action than through the laissez 
faire policy, which permits competition. 


Varieties of Socialistic Conceptions.—Those who advocate a 


F ® This distinction is emphasized by Hobhouse in his “Social Evolution and 
iti » 

aliea Theon et is here used without reference to its party connata- 
tions or the distinction between its shades of meanings. The French word ¢tatisme 
more accurately indicates the sense T have in mind, although the English transla- 
tion is unfortunately not an apt one, Some writers employ the term “state 
socialism” ; others the term “collectivism.” 
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It is a system, says another critic, “which requires the state to do 
work it is unfit to do in order to invest the working classes with 
privileges they have no right to get.: The doctrine that each 
man should be rewarded according to his labor, if understood to 
mean simply work with one’s hands without reference to capital 
or skill, cannot be defended upon any rational principle of 
justice. Even if account should be taken of the difference in 
the productive capacity and hence of the value of the service of 
different workers, the practical difficulty in applying any such rule 
would be insurmountable under a system of socialism. On what 
principle would it be possible to distribute the rewards of indus- 
try to each worker according to his share in producing when he 
works side by side with machines, with unskilled and skilled 
laborers, and with directors and supervisors? Socialism, in the 
sense in which the term is generally used, will never be practicable 
until there is a fundamental change in human nature, to some 
of whose deepest principles it runs counter. 


(2) The Political Argument.—One error of the socialist is that 
he overestimates the state’s capacity and efficiency. He assumes 
that every business managed by a joint stock concern can be as well 
managed by the state and Ought therefore be taken over and 
operated by it in-the interest of the public. But experience and 
reason are against such a view. Government in most cases is 
better fitted to restrain the evils of monopoly and regulate the 
conduct of a business which affects the public interest than it is 


to manage the business itself. The more numerous and diverse 
the functions of government, the greater the difficulties. The 
business of ‘a joint stock company is usually limited to one or 


“ Rae, “Contemporary Socialism,” p. 379, 
“Cf. Graham, “Socialism,” p, xxxiv. 
SSA communist or an anarchist,” 
construct society, each in his own way, 
a tension as to believe that in the ne 
renewed. in the spirit of their minds and 
“Modern Democracies,” vol. II, p. 589. 


“Tlie state monopolies of certain industries that have been’ created in some 
countries have frequently not been successful, For example in France, where the 
state monopolizes the manufacture of matches, gun “powder, ‘and tobacco, the poot 
quality -ðf these articles is notorious and it has been the subject of- much criticism 
by the French themselves. See an “article by ‘the late. Professer Paul Leroy: 
Beatlien ‘entitled “Public ‘Ownership in France,” in the: North-American; Review 
for March, 1913, pp. 295 f. PD Ehe BES Sat eee: 


said Lord Bryce, “who expects to re- 
must be an optimist, strung up to £0 high 
w world he seeks to create, men will be 
be themselves purer and nobler creatures. 
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a few activities, while under a socialistic régime the business acti- 
vities of the state would be legion. It goes without saying that 
there are some industries that can be better conducted by private 
management and to overcharge the government with the conduct 
of the whole complex volume of industrial activity in a modern 
society would lead to inefficiency, if not to a complete break- 
down.88 The problem of providing all the necessaries of life for 
the people of a populous state, of managing the labor and distri- 
buting the products, would be a task which no government could 
perform satisfactorily. Under a socialistic régime, moreover, 
nothing, it is argued by its opponents, would be produced except 
as it pleased those in authority. It would be necessary to persuade 
the state to produce many things that are now produced under 
private competition. Production would no longer be regulated 
by the law of supply and demand, but it would determine demand, 
contrary to every existing principle of political economy.®° ‘Be- 
sides, the calculations of the government would constantly be up- 
set by various circumstances.’ Everything would depend on the 
pleasure of the governors. A diminution in the quantity and 
quality of production might be expected to result from the with- 
drawal of the stimulus of private incentive. Government mana- 
gers would be languid and without interest in the result, and 
laborers would be without incentive, from which there would 
“a diminished rate of progress, decreased 
with, finally, in all probability, a diffused 
being an evil in itself, is one that threatens 


result, says one writer, 
production of wealth, 
poverty, which, besides 
all the higher human interests.’°? 


Finally, its opponents argue, socialism would involve, not an 


f the inefficiency of government management, Bee observes that 
ment stroke and the slow mechanisms of a state depart- 
goag The general slackening of 
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ruitful- developments are too great a 
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enlargement, but a restriction of individual freedom, and a dete- 
rioration of individual character. This point was emphasized 
by Mill, Spencer, and others.°? Under a socialistic régime society 
would have to be organized and controlled to some extent like an 
army. In the absence of all self-interest and incentive individuals 
would have to be disciplined and driven to the discharge of their 
duties, and in the place of freedom we should, according to some 
writers, have virtual slavery.%* If all industry and commerce must 
be managed by a central authority which has to calculate and re- 
gulate everything, observes McKechnie, “it follows that all d@via- 
tions from the appointed and expected routine on which these 
calls are based must be strenuously put down. No travesty of a 
healthy state, he concludes, is more deplorable than a practical 
socialism in the form of an absolute government directing with 
inquisitorial and irresistible sway every detail of human life.” 
Such are some of the arguments that have been advanced by 


"See Spencer’s e:say, “Tne Coming Slavery,” and Mill, “Political Economy,” 
vol. II, bk. V, ch. 11. $ 

“This is the opinion of W. H, Hallock, a well-known English writer on 
socialism, See his “A Critical Examination of Socialism” (1907), especially 
chs. 7-9. Various practical and theoretical objections to the socialist state are 
discussed by Muir in his “Liberalism and Industry” (1921), pp. 60 ff. Compare 
also Bryce, “Modern Democracies,” vol. II, Pp. 589 ff, who dwells upon some 
of the practical political difficulties to be overcome by a socialistic state, He 
emphasized in partieucir tuat the government of such a state would be a “gigantic 
bureaucracy,” that the maintenance of justice and equality among the different 
classes of workers would be impossible, and that the powers of the state officials 
who control and direct the vast concerns of such an undertaking would neces- 
sarily be enormous. 

_ "©The State and the Individual,” pp. 177, 192-193; compare also the 
catimate of Sir Erskine May (“Democracy in Europe,” Introduction, p. lxv), who, 
speaking of the socialistic doctrine, says: “The natural effect of such theories 
would be to repress the energies of mankind ; and it is their avowed object to 
provcribe all the more elevated aims and faculties of individuals, . . . The 
individual man is no more than a mechanical part of the whole community ; 
he has no free will, no independence of thought or action. Every act of his 
life’ is prescribed for him. Individual liberty is surrendered to the state ; every- 
thing that men prize most in life is to be taken out of their hands. Their 
religion, their education, the management of their families, their property, their 
industry, their earnings, are dictated by the ruling powers. Such a echeme of 
government, if practicable, would create a despotism exceeding any known in 
the history of the world.” But obviously we have here a confus'on of socialism 
and communism, a distinction which socialists are careful to insist upon. It 15 
but fair to remark, therefore, that much of the criticism quoted above is inapplic- 


u . soe . 
able to the theories of socialism, though it might well be directed aga‘nst those 
of communism, i í 
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various writers against the theories of socialism as popularly 
understood. 


Examples of Socialistic Communities.—The ideas of socialism 
in the form in which it has been described above have never been 
successfully carried out in any state. The Amana and Icarian 
communities in Iowa, the Shakers and the Harmony Society of 
Pennsylvania, and various others represent attempts to realize in 
practice communistic principle; but they all resulted in failure 
and left behind only “buried hopes and aspirations.” ‘These 
commnuities, says Rae, led to a slackening of industry and a 
deterioration of the general level of comfort.°° 

More recently a communistic régime on a large scale has been 
introduced in Russia, but it was admittedly not a success from the 
first and in 1921 it was modified and private management of in- 
g were restored to a limited extent. Based in 
part on hostility to capital, after a brief experience the Soviet gov- 
ernment relented and invited foreign capitalists to enter Russia 
and engage in manufacturing under concessions. Whether the 
system under its modified form will endure or go the way of 
other communistic enterprises remains to be seen. 


dustry and tradin 


Socialistic Functions.—While socialism in its extreme form has 
n attempted by any modern state, with the exception of 
Russia, all states perform various functions that are socialistic in 
some more than others; and one of the marked political 
tendencies of the time has been the drift in this direction. 

The movement has been strongest on the continent of Europe, 
particularly in Germany, since the founding of the empire: There 
the state operates and controls many businesses that in America are 
left to private enterprise, and regulates many of the details of 
individual conduct that elsewhere are left uncontrolled by the 
state.97 In various countries of Europe the state Owns and operates 
railroads, telegraphs, mines, banks, and breweries ; monopolizes 
the manufacture of certain commodities like brandy, tobacco, 
matches, and gunpowder ; owns and operates or subsidizes theaters 


never beer 


character, 


fe jalism,” p. 402. 2 PET 

% “Contemporary Socialia ate socialism in Germany see Howe, ‘Socialized 
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and opera houses; aids and encourages literature, science, and 
art; insures people against sickness, accidents, and old age ; and 
through the local governments manages many public utilities 
such as waterworks, gas and electric light plants, and street 
railways.°8 


“See Orth, “Social Democracy in Europe” (1913), ch. 10; Hunter, 


nating the element of time in getting from place to pl 
for a man in any civilized country to be brought into the world by a state doctor 
or midwife, reared in a state nursery, educated, clothed, and doctored at a state 
school, and, if needs be, fed at the cost of the community during his school days 
(except, in London, on holidays and days of public rejoicing). He can earn his 
living in government employment in any country. In most big towns he can 
live in a municipally owned house. In New Zealand the government will 
lend him money with which to buy a house, and it will also lend him, free of 
charge, the plans on which to construct it. If sick, he may be treated by a state 
doctor or in a state hospital. He may read at the state or municipal Jibrary 
until he goes blind, when the state will take him into a state blind asylum, or 
until he goes off his head, when he will be eared for in a state lunatic asylum. 


In most of the towns 
i j uy r municipal bakery, and 
in other countries he can get municipally killed meat from a municipal butchery, 
state-mined coal. Or he can p 
ing municipally brewed beer, wine from the state vineyards, or state spirits. He 


then lights his state-made cigar with state-made matches and can read a munici- 
pally produced daily newspaper, 


raw some more money from his account at the st 
and can visit the municipally owned, 


icipal restaurant, drink- 


l » confess to a state-supported priest. Then, if he 
- , he may go to recuperate at a state municipal water spa or bath 
in France, Germany, or New Zealand, af 
insurances office and his house and furni 
strong individualist, in despair at the encroaches of the 
state and municipality in every domain of li 
Powder at the state shop and blow his brain 
some one else’s. The state, having brought 


What he is, will finish the job and Kil kine this being a monopoly jealously 
guarded by the state except in war-time. In Switzerland, Paris, or many another 
city, the municipality will bury him. There is 


this stage, except to mention that the public trustee in most countries will 
probably look after the 


ANEN deceased’s affairs much better than he did himself during 
ime. 


See also his “The Collectivist State” 
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State Socialism in Great Britain.—In England, until recently, 
giate socialism ‘had made little headway, but in recent years a 
profound change has come over the spirit of English politics” and 
the state is running fast in the direction of socialism. England 
is changing from the old trust in individualism and liberty to a 
new. trust in state regulation, and from the French doctrine of 
laissez faire to the German doctrine of state socialism.®® There is 
in England a tendency, says Hobhouse, to minimize the departure 
from precedent, but in reality the “breach with the past is great, 
and probably irreparable.”20° - During the last few years the Bri- 
tish parliament has enacted a large volume of social legislation, 
such as factory acts, health legislation, laws providing dwellings 
for the poor, employers’ liability acts, workingmen’s compensa- 
tion acts, old age pension acts, laws for the feeding of school 
children, relief to the unemployed, etc., while the local govern- 
ments have gone farther than those of any other country toward 
the municipalization of public service industries such as the water 
and light supply and the means of local transportation. Through- 
out Great Britain to-day the cities generally own and operate their 
own gas, electric light, and water systems ; in many cases they own 
and manage the street railways utilities, and own public wash- 
houses, libraries, music halls, etc. The state now operates not 
only the postal service but also the telegraph and to a large extent 
the telephone service, operates a parcels post system, conducts 
postal savings banks, and performs many other services that were 
formerly left to private enterprise. Most ‘of the state interven- 
tion in England, however, has been in the interest of better moral 
and social conditions rather than for the promotion of economic 
interests. Most of it, in short, has been guided by ethical rather 


than by economic considerations. - e Ke 
A sometorntne British dominions, particularly in Australia 


and New Zealand, where private capital has been lacking, the acti- 
Vities of the state have been multiplied to an extent not equaled 
anywhere else in the world. There a large part of the tillable land 
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is owned by the state and rented to tenants; the coal mines and 
forests are likewise under state control; so are the railroad, tele- 
graph, and telephone systems; there is also a government parcels 
post system and there are government savings banks. The state 
makes loans to farmers at low rates and constructs improved dwel- 
lings for workingmen. There is a system of state insurance, not 
only against death and old age, but against loss by fire. 
ernment maintains labor bureaus and a system of compulsory 
arbitration in labour disputes; regulates the hours of labor in 
various occupations, and in some instances undert: 
the wages of labor; constructs public works by dir 


The gov- 


akes to regulate 
ect labor rather 
generally owns 
In short, in Australia 
€ nearly the socialistic 


than by contract; and through the municipalities, 
and operates the public service industries, 

and New Zealand the state approaches mor 
ideal than anywhere else in the world. It is a vast landlord and 
employer; it engages in banking, farming, insurance, 
business, mining, and other industries, 

exceeds the evil, there is a wide differenc 


the express 
As to whether the good 
e of opinion.101 

State Socialism in the United States. 
where for a long time the individualisti 


n of banking, insurance, 
the establishment of systems 
ayment of wages, arbitration 
e aid to education and research, la’ 
blic health, for the relief of the po 
for the construction of roads, etc,103 
e laissez faire doctrine has 
€ory and in practice, 


ws for 
or and 


been completely 


abandoned both in th During the World 


"i For a valuable study of the object 
in Australia,” vol, II, and Siegfried, 


» see W, P, Reeves, 
especially pt. III. 


5 “State Experiments 
! Democracy in New Zealand” (1914), 
The system is defended by Parsons in his “Story of New 
Zealand” and criticized by Fairfield in Mackay’s “Plea for Liberty.” 

1 As to the development of American Sentiment in fayor of state regulation 
see Merriam, “American Political Ideals” (1920), ch. 11, 
_ "For an excellent Summary of this legislation see Young, “The New Ame- 
rican Government” (3d ed. 1933), chs, 10-15 and 26-29. Since the inauguration 
of President Franklin D. Roosevelt in 1933 the United S 
further in the direc: 


i Ao tates has moved still 
tion of state socialism. 
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War state socialism received a tremendous impetus in all the 
belligerent countries through the assumption by governments of 
control over various industries, the operation of which was neces- 
sary to the successful prosecution of the war, the direct operation 
of certain industries, the fixing of wages and prices, and other 
activities.1°# Socialists claim (though their opponents deny) that 
the success achieved demonstrated the practicability of socialism 
and that what was forced upon the nations as a temporary expe- 
dient in time of stress and strain will be revived and carried to 
complete fruition as soon as the people fully realize what was 
done and how they have the power themselves to employ their 
collective force to their own advantage. 


IV. OBSERVATIONS AND CONCLUSIONS 


Boundary Line Between Legitimate and Illegitimate Functions. 
—Regarding the merits of the individualistic and socialistic theories 
of state functions, but one conclusion is possible—neither to-day 
represents the generally accepted view of the sphere and duty of 
the state or the actual practice. As Huxley aptly remarked, in- 
dividualism and socialism are both out of court so far as the 
establishment of their claims is concerned. The state is neither 
a mere gendarme nor an entrepreneur of public felicity ; neither 
a mere police contrivance for securing order nor an “epicurean 


Lloyd, “The Machinery of State 


» 
In Italy, it may be remarked, state socialism has been in large measure 
that country there were numerous 
telegraphs, and telephones, and 
businesses as life insurance. 
ey were not successful, and the operation of most of them resulted in large 
deficits to the state. Mussolini early announced his intention of abandoning them 
and of leaying them to private enterprise. In pari 
it is announced that the transformation will u u & 
onenn, See Cortesi, “A Year of Fascism in Italy, 
an . 628 ff. f A . 
gar ORS ade of the Belgian Socialists, in an article entitled “Ten 
Years of Socialism in Europe” (Foreign Affairs, vol. II, 1925, Pp. 563), states 
that while there has been a reaction since the war against “state centralization, 
that is to say, the direct exploitation by the government of certain industries or 
services,” socialization under its “new aspects, that is, under the form oł 
autonomous, non-bureaucratic control, is increasing. 
25 Compare Hyndman, “The. Future of Democracy,” p. 203. 
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engine for the manufacture of general comfort.” The question 
of what are the functions of government, said Huxley, is met by 
the answer to the question “What ought we men in our corporate 
capacity to do, not only in the way of restraining that free indivi- 
duality which is inconsistent with the existence of society, but in 
encouraging that free individuality which is essential to the evolu- 
tion of the social organization ?"196 Manifestly, however, it is im- 
possible to draw the line of demarcation between legitimate and 
illegitimate state interference as we would draw a boundary line 
on a map, because it is a line which must change with the altered 
conditions and needs of society.107 No hard and fast rule, no 
fixed principle governing the division, can be laid down ; 
priori solution of the question can be found. In the highly com- 
plex society of to-day it is difficult to see how any limit can be 
set to the extent to which under some circumstances the action 
of government may be carried. The question of where to draw 
the line between those things with which the state ought to in- 
terfere and those with which it ought not to interfere is one which 
must be left to be decided Separately for each individual case.198 


Dogmatists have frequently undertaken on the basis of theoreti- 
cal discussions of the nature of liberty, 


the state ought to do and what things it 


how wide should be the province of go 
th 


no @ 


to lay down what things 
ought not to do—that is, 


vernment and how wide 
at of liberty ; but all such attempts to solve the problem are as 


futile as the effort to discover the nature of light by discussions 
concerning the nature of darkness. If any general rule may be 
formulated, it must be deduced from a consideration of the ques- 
tion whether the purpose of state intervention in a given case is 
for the common good, whether the proposed action is likely to be 
effective, and, if so, whether it can be done without doing more 


harm than good. If a proposed act of intervention fulfils these 


conditions, no valid Objection can be raised to it because it 


2% “Administrative Nihilism,” in 


“Critiques and Addresses,” p. 23. 
* Compare Léon Say, “Municipa k 


l and State Socialism,” p. 15. It is im- 


Possible, says Leroy-Beaulieu (“The Modern State”), to determine a priori the 
sphere of the state and that of the individual, because in life they run together 
pnd overlap each other, 

iwe EN M e oe (“Politics and Economics,” + 136), tee 
making all else asuee ennite line restricting the functions of e state an 
the stat ot merely private ànd individual concern. The influence of 
© permeates, all oyr relations, even those. of: the personal ‘kind.” 
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violates some abstract principle of individual liberty or some 
doctrine of natural rights. 

As Professor Hobhouse observes, we must be guided in deter- 
mining what functions the state shall exercise, by a consideration 
of the question of how far the objects of social coöperation can 
be furthered by the methods of state intervention, and how far 
on the other hand nature of the methods necessary will them- 
selves conflict with the ends desired.1°° The kind of compulsion 
necessary, the degree of success with which compulsion can be 
applied, and the reflex consequences of its employment upon the 
general life of the community, will depend upon the composition 
of the community and the relation of the government to its sub- 
jects. The amount of state compulsion and intervention which 
may be necessary in a given case to protect society from the dan- 
gers within and without and to advance the common welfare must 
vary in accordance with the conditions and circumstances of each 
particular society. Mill very correctly remarked that the proper 
functions of government are not ‘a fixed thing, but vary in differ- 
ent states of society. Stated in general terms it should be the 
aim of the state to endeavor to secure the best conditions for 
the common life, or such conditions as are obtainable by the use 
of the public resources and governmental machinery, so far as 
these conditions are obtainable only by the use of compulsion.11° 

There are a multitude of cases, as Mill said, in which govern- 
ments with general approbation assume powers and execute func- 
tions for which no reason can be assigned except the simple one 
that they conduce to the general convenience ; and he might have 
added that no further reason ought to be required. It is mani- 
fest, as he pointed out, that the admitted functions of govern- 
ment embrace a much wider field than can easily be included 
within the ring fence of any restricted definition, and it is hardly 


10 «Social Evolution and Political Theory,” pp. 188-189, 201. Compare also 


Seeley, op. cit., p. 129. My M 
ss Ceai Stephen, “Liberty, Equality, and Fraternity,” p. 137, and Ritchie, 


“Studies in Political and Social Ethics,” p. 63. Stephen laid down the, following 
Tule regarding the legitimacy of state compulsion : it is bad ee the object aimed 
at is bad, when the object is good but the compulsion employed is not calculated 
obtain it, and when the object is good and the compulsion effective but the 
expendeldd-oxcessive. If the objectis goods the compulsion effective, and the good 
achieved overbalances the inconvenience of the compulsion itself, the compulsion 


cannot be objectionable. Ibid., p, 50. 
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possible to find any ground of justification common to them all 
except the comprehensive one of general expediency.111 j 1 

In spite of our disagreement with the laissez faire theorists 
on so many points, all will probably agree with Mill when he says, 
“Whatever theory we adopt respecting the foundation of the 
social union, and under whatever political institutions we live, 
there is a circle around every human being which no government, 
be it that of one, of a few, or of many, ought to be permitted to 
overstep; there is a part of the life of every person who has come 
to years of discretion, within which the individuality of th 
son ought to reign uncontrolled either by any other 
or by the public collectively.”42 Mill's 
should include all that part which concerns only the life of the 
individual and which does not affect the 


interests of others, or 
which affects them only through the influence of moral example, 


‘is undoubtedly a safe proposition so far as the purely repressive 
sphere of the state is concerned; but it does not take account of 


that larger liberty which comes from wisely directed state aid 
and guidance in the interests of social efficiency. 


at per- 
individual 
theory that this circle 


Points of General Agreement. 
now agreed; namely, 


the mere police duty 
among individuals, and 


§ or murdering one an- 
“can be less justifiable than 
erference beyond the limits 
of home and foreign protection must under all circumstances do 
harm.”113 The state does not do all that it can or ought to do 
when it merely protects the individual from violence and fraud 
and leaves him alone to struggle against ruinous conditions which 
only the state is capable of removing. In the’ beginning of 
human societies, as Leroy-Beaulieu pointed out, the principal 
function of the state is the maintenance of defense against out- 


= “Political Economy.” vol. II. pp. 391, 392. 

usu id., p. 568 ; see also his essay on “Liberty.” 
Te ‘Administrative Nihilism,” in his “Critiques and Addresses,” p. 10. “The 
sane of the state,” said Thomas Hill Green, “is not merely the business of a 
policeman, of arresting wrong-doers, or of ruthlessly enforcing contracts, but 


of idi ‘ ng s 
AA Fane for men an equal chance, as far as Possible, of realizing what is best 
eir intellectual and moral natures,” F 
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side aggression and the preservation of domestic order within; 
but in proportion as society emancipates itself and increases in 
population and complexity, as it passes from the savage to the 
barbarous and from the barbarous to the civilized stage, a wider 
duty than that simply of a policeman is laid upon it, namely, 
that of contributing to the perfection of the national life, to the 
development of the nation’s wealth and well-being, its morality, 
and its intelligence. 

Duty of the State.—It is legitimate intervention for the state 
to go in social reform as far as it goes in judicial administration, 
namely, to secure for every man as effectively as possible those 
essentials of rational humane living which are really every man’s 
right, because without them he would be maimed, mutilated, 
deformed, and incapable of living a normal life. The same 
reason, says a well-known writer, which justified the state at first 
in protecting person and property against violation, justified it 
yesterday in abolishing slavery, justifies it to-day in abolishing 


ignorance, and will justify it to-morrow in abolishing other 


degrading conditions of life.17° 

It is an equally legitimate duty, we believe, for the state to 
encourage certain of those higher activities of life, like science, 
literature, and art, which contribute to the civilization of a 
nation, when they cannot be had without such aid or encourage- 
ment. A nation which does not produce and does not care for 
such things can have, as Lecky truly remarked, only an inferior 
and imperfect civilization. The support and encouragement 
of art adds to the dignity of a nation and to the education of its 
people ; and most states in fact appropriate money for maintain- 
ing picture galleries, museums, and art schools. It was a wise 
observation of Edmund Burke that the state “ig not a partner- 
ship in things subservient only to the gross animal existence 
ften told,” says Cunningham, in 


“The Modern State,” ch. 5. “We are often 1 
his “Politics and Economics” (p. 140), “that the business of the state is to protect 
Person and property, and those who announce this view think they have found 
a formula which defines the range of state action pretty closely... ...but it is 
idle to contend that the prime function of a state 1s to defend person and property 
and to control human conduct, but not always or generally 

i hich has accrued from physical conditions unless 
less under human control.” 


us Cf. Rae, “Contemporary Socialism,” 
16 “Democracy and Liberty,” vol. I, 
the Science of “Politics,” p. 125. 
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of a temporary and perishable nature,” but “a partnership in all 
science, a partnership in all art, a partnership in every virtue 
and in all perfection.” Besides administering justice and protec: 
ing life and property, it is the plain duty of the state to see to it 
that the social and economic conditions under which the indivi- 
. dual is compelled to live are such that he can develop his abilities, 
make the most of the faculties with which he 


is endowed by 
nature, and thus realize fully the ends of his existe: 


not free. The state ought to regulate or Supervise the conduct 
of industries which are natural monopolies; but it may also be 
the duty of the state to take a business out of the hands of private 
individuals and Operate it itself as a means of protecting society 


from inefficient service and ruinous prices. The state ought to 
Preserve for society the obvious adva 


tion; and if free competition beco 


in the highly complex societies of the present day, 

Free competition under modern conditions is not always a 
beneficent social or economic principle. When it forces the level 
of trade down to that which characterizes the wor. 
when it leads to inequality of Opportunity 
when it tends to actual 
ful competition, and when it results in poor economic service, 
it is no longer a good but an evil. The state has the undoubted 
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interference should discharge the burden of proving the necessity 
for the proposed innovation, or, as Mill says, the “onus of sail 
ing out a case.”17 Huxley's saying that an excess of abstention 
offers much less peril than an excess of intrusion is probably a 
safe principle to follow. It is admitted by nearly all writers that 
the state should not ordinarily undertake to do for society what 
individuals themselves can do as well, or better, or what when 
done by them is productive of better results for all concerned. 
The advantages which result from leaving the individual .free 
from restriction in economic matters so long as the rights and 
interests of others are not impaired by leaving him alone, are 
manifest. The liberty of every member of the state as a man, 
said Kant, is the first principle in the constitution of a rational 
commonwealth. Most acts of state intervention necessarily in- 
volve a certain restriction of liberty upon some class, and are 
justifiable only when they secure the rights of a more numerous 
class. They are certainly unjust if they hurt the one class with- 


out benefiting the other. 
Impossibility of Laissez Faire. 
mic and social development of the world, however, the policy of 
laissez faire is impossible, much more so than it was if the days 
of Adam Smith and Bentham. Profound economic, social, and 
political changes have combined to create a powerful reaction 
against the individualism of three quarters of a century ago.1!§ 
Since the middle of the nineteenth century there has been a 
remarkable tendency among civilized states to push their lines 
farther into domains heretofore left to individual freedom. It 


should be remembered, however, that the so-called state inter- 


ference of the present century differs largely from that of the 
ve rather than administrative 


preceding centuries in being legislati ; 

in its nature. As Professor Seeley observes, the nineteenth-cen- 
tury state may well be called the “Jegislative state.” "9 As pointed 
out above, state intervention of the present day differs also from 


vol. IL, pp- 561, 569 ; Bruce Smith, “Liberty. and 
Liberalism,” p. 448. “Laissez faire, as a practical rule,” says Cairnes (“Political 
Economy,” p. 251), “is incomparably the safer guide and ought not to be de- 
Parted from so long as there remains any doubt as to the wisdom of the proposed’ 


eparture. . 3 X 
Ñ T See. Michel, “L'idée de Pétat,” bk. V, ch. 2, on the “Dissolution of Indivi: 

dualism,” where. the reaction, against individualism and the’ progress of state 

Socialism are fully discussed. — 

m “Introduction to Political Science,” p. 146. 


—In the present state of econo- 


41 “Political Economy,” 
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that of the eighteenth century in that it is exercised by govern- 
ments which are democratically constituted and controlled. 
During the last century the province of executive govern- 
ment to which we still retain our traditional hostility has been 
greatly narrowed. But the revised statutes of every modern 
state, already abnormally large, continue to grow in bulk with 
each passing year. Whether life under a future edition will, 
as Herbert Spencer maintained, be a burden and the status of 
the individual that of a slave, is a question which need not 
us. We agree with Jevons that, notwithstanding the multiplicity 
of statutes under which the modern individual must live, he is 
an infinitely freer and nobler creature than the wildest savage 


worry 


like everything 
is made of it. 
aptly remarked, 
thing is as irra- 
a bad thing. It 


» but a complete solution 
Story would offer121 It is not, 
as Benjamin Constant maintained, the end of all human asso- 
ciations,122 but is merely a means for the realization of the full- 
ness of individual life. To treat it as an end in itself is to mis- 
conceive the whole problem. It is, therefore, beneficial only in 


so far as it helps man to attain that other freedom which is an 
end in itself, the end of all social organization. On the whole, 
it may be doubted whether mankind has suffered more in the 


past from an excess of government than from an excess of 
liberty,123 : 


ise “The State in Relation to Labor,” p. 14, 
“Lib 


1 ap erty, Equality, and Fraternity,” p. 48. 
Principes de politique” (1861), p. 145. 
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I. NATURE, NECESSITY, AND ORIGIN OF CONSTITUTIONS 


“constitution” when 


The Term “Constitution.” —The term 
a legal con- 


applied to the state may connote both a physical and 
ception, In the former sense it has reference to the totality of 
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constituent elements which enter into the physical make-up of 
the state: land, people, institutions, government machinery, etc. 
In this sense the term is used somewhat as it is in the manual 
sciences as when we speak of the consntnton of an animal or 
other physical organism. In the latter sense it has reference to 
a legal instrument, —an “instrument of evidence,” it has been 
called—a fundamental statute or charicr, a document or collec- 
tion of documents, which cmbodics the more essential parts of 
the organic public law of the state. lt is, said Jameson, an ex- 
pression or embodiment in technical language of certain formulas 
addressed by the state to its citizens or subjects. 

Like other terms in political science, it has been variously 
defined by different writers according to the varying conceptions 
which they hold as to what a constitution should be. Consider- 
ing the variety of constitutions which are now in existence and 
which have existed in the past, it is not easy to formulate a con- 
cise definition which would describe equally the character of all 
of them. There is, however, a fairly general agreement among 
modern jurists as to the essentials of a constitution, although the 
actual practice is not always in harmony with the conceptions of 
the jurists. 

Definitions of the Constitutions.—The following definitions by 
authoritative writers are offered as examples of efforts to state in 
general terms the character and function of a constitution, 

“By the constitution of a state,” said Sir James Mcintosh, “I 
mean the body of those written or unwritten fundamental laws 
which regulate the most important rights of the higher magis- 
trates and the most essential privileges of the subjects.”2 “The 
term Constitution,” said George Cornewall Lewis, “signifies the 
arrangement and distribution of the sovereign power in the com- 
munity, or the form of the government.”3 Judge Cooley, an 
eminent American jurist, defined a constitution as “the fundamen- 
tal law of the state, containing the principles upon w 


ment is founded, regulating the division of 
and directing to what 


hich govern- 
the sovereign powers, 
persons each of these powers is to be 
confided and the manner in which it is to be exercised.” “Perhaps 
an equally complete and accurate definition,” he 


> “The Constit 
**“Law of Na 
*"Use and 


continued, 
utional Convention,” p. 66. 

ture and of Nations,” p. 65. 

Abuse of Political Terms,” p. 29. 
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“would be the body of rules and maxims in accordance with which 
the powers of sovereignty are habitually exercised.”* Charles 
Borgeaud, a high Swiss authority on the subject of constitutions as 
instruments of government, says: “A constitution is the funda- 
mental law according to which the government of a state is orga- 
nized and agreeably to which the relations of individuals or moral 
persons to the community are determined. It may be a written 
instrument, a precise text or series of texts enacted at a given time 
by a sovereign power ; or it may be the more or less definite result 
of a series of legislative acts, ordinances, judicial decisions, pre- 
cedents, and customs of diverse origin and of unequal value and 
importance.” 

An eminent German writer on political science, Georg 
Jellinek, defined a constitution as the body of “juridical rules 
which determine the supreme organs of the state, which prescribes 
their mode of creation, their mutual relation, their sphere of 
action and, finally, the fundamental place of each of them in their 
relation to the state.”® j 

“A constitution in the American sense of the word,” said 
Mr. Justice Miller of the United States Supreme Court, “is a 
written instrument by which the fundamental powers of govern- 
ment are established, limited, and defined, and by which those 
powers are distributed among several departments for their more 
safe and useful exercise for the benefit of the body politic.” 

A distinction is sometimes made between the real and the 
formal constitution, the one being the actual historical constitu- 
tion which has evolved under the operation of political and social 
forces,—the living, working constitution which the people obey, 
while the other is the constitution in theory, the lawyers’ consti- 
tution,—the “literary” constitution, as the late President Wilson 
called it,-the actual legal instrument stripped of all its conven- 
tions and historical addenda. The real constitution is the formal 
constitution modified, expanded, and adapted to new conditions 
by custom and extra-legal practices.® 


The constitution is sometimes referred to as a sort of ideal 


4 “Constitutional Limitations” (7th ed.), p. 4. . 
“The Origin of Written Constitutions,” Political Science Quarterly, vol. VII, 


P. 613. @“Recht des modernen Staates” (French ed.), vol. If, p. 170. 
7 See also a definition by the Supreme Court itself, in the case of Van Horn 
v. Dorrance, 2 Dall. 304. 
ë Compare Mulford, 
Public,” p. 218 ; and Hurd, 


“The Nation,” p. 144; Brownson, “The American Re- 
“Law of Freedom and Bondage,” vol. I, p, 296. 
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embodying high principles of a public morality and justice, as 
when we speak of the “spirit” of the constitution, meaning some 
supposed rule or principle to which in our judgment the formal 
constitution ought to conform.®° 


Necessity of a Constitution.—Is it possible to conceive ofa state, 
fully organized and performing its normal functions, and yet with- 
out a constitution? The answer depends upon our conception of 
what constitution is. Jellinek declared that a constitution is a 
necessity and that every state must and does in fact possess one. 
It is indispensable, he said, even for states in which an arbitrary 
régime, in the ancient sense, prevails, or in which a system of 
despotism exists. A state without a constitution, he added, would 
not be a state but a régime of anarchy.10 


This is not saying that a state may not exist and perform for 


a long period of time the usual functions of a state without having 


a formal written constitution. In fact the French state, to cite a 


notable example, existed for a thousand years before it had a 
constitution in the modern sense, that is, a 
ment embodying in definite te 
of the state. 


formal written instru- 


rm the fundamental organic law 
Indeed, as will be pointed out later, 


among them, French, maintain that France is still without a 
constitution in the modern sense. Likewise there was a long 
period during which England may be said to have been, strictly 
speaking, without a constitution. Thus Lecky spoke of the English 
constitution at the time of the Restoration of 1660 as being “still: 
unformed.” But if we interpret the term in the larger sense of 
being an established body of fundamental rules, principles, 
maxims, or traditions, even though unembodied in formal docu- 
ments or charters, according to which the state is organized and 
its powers exercised, both the French and the English states pos- 


sessed in the seventeenth 
century. 


some writers, 


at least rudimentary constitutions 


° Compare Mills reference 
which he said, “are of no less pr: 
tution itself,” “Representative Government,” 

“Op, cits p. 169. Compare alko Schulze, “Deutsche; Staatsrecht,” vol. I, 
P. 19, who remarked that every community entitled to the name of state must 
have a constitution, i.e., a collection of norms by which the legal relations between 
the government and its subjects is determined and in accordance with which the 


Power of the state i t a constitution, he said, is un- 


to the Principles of 


i “constitutional morality,” 
‘actical moment than th 


ose relating to the consti- 
People’s Edition, 1867, p. 92. 


À s exercised, A state withou 
thinkable. 
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The French Constitution Prior to the Revolution.—In France, 
beginning as early as the fourteenth century, there was developed in 
the hands of the jurists, particularly those of the natural law 
school, the distinction between the fundamental laws of the king- 
dom (les lois fondamentales du royaume) and the laws of the king 
(les lois du roi). The former embraced certain established maxims, 
traditions, and principles which had grown up in the course of 
centuries and which kings themselves admitted could not be 
abrogated or altered by them without the assent of the states- 
general.11 By their prescriptions kings were bound in the exercise 
of their supreme power of legislation somewhat as modern legisla- 
tures are bound by the terms of written constitutions. “Les lois 
fondamentales,” said Loyseau, an eminent French jurist of the six- 
teenth century, “sont pour le pouvoir royal des limites sérieuses.” 
Among such fundamental principles were the following: the king 
could not levy new taxes without the assent of the states-general ; 
he could not modify the salic law of succession to the throne ; he 
could not alienate the territorial domain of the state; and his 
power of legislation was declared to be limited by the law. of 
nature, by the law of God, and by les lois constitutives fondamen- 
tales de l'Etat; if he violated these laws, his subjects were not 
bound to obey him: no laws had any validity until they were 
registered by the parlement (a judicial rather than a legislative 
body) ; every citizen had a right to be judged by his peers; no 
man could be imprisoned except by order of a judge; and the 
nation had a right to be convoked in national assembly to deli- 
berate upon the needs of the state. 

Thus it came to pass that France had a collection of laws, 
supposedly imposed by God or by nature or developed by custom 
and recognized by her kings, which the jurists distinguished from 
les lois ordinaires and which they variously described as les lois 
fondamentales, constitutives, constitutionnelles, primordiales, 
immuables, permanentes, inébranlables, indestructibles, etc. 
These in their totality formed a rudimentary, unwritten constitu- 


tion. Historians and jurists expounded and commented upon 
. “This distinction between the fundamental laws of the kingdom which the 
king could not alter or abrogate, except with the assent of the states-general, and 
the laws of the king, which he could freely alter or abrogate at will, was freqnently 
affirmed by the estates, both provincial and general, and the King, speaking 
through his chancellor on April 13, 1771, affirmed his respect for the former laws, 
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them. They were not always observed by kings, however, and in 
the seventeenth century they fell almost into desuetude as the 
monarchy , became more and more absolute.’ When the statey 
general finally met in 1789 practically all the cahiers that were 
laid before it placed at the head of their lists of grievances the 
lack of a constitution. Sieyes, the deputy who led the fight for 
the adoption of a written constitution, proclaimed the modern 
doctrine when he asserted that the constitution must emanate 
from the nation; that it could be framed only by an assembly 
having a special mandate from the people ; and that the legislative 
power is limited by the constituent power.!3 

In a somewhat analogous manner the early English constitu- 
tion was developed. The parallelism, however, ended with the 
outbreak of the French Revolution, when the French reduced 
their constitution to written form, whereas the English continued 
to rely upon custom, legislation, and judicial interpretation as the 
processes for the development of theirs. 


Origin of Written Constitution.—While examples of written 
constitutions in the modern sense hard] 
century, constitutions were not unkno 
Athens is said to have had eleven “constitutions” between 624 B.C. 
and 404 B.c.; Aristotle is credited with having collected and des- 
cribed a large number of “constitutions,” and in his treatise on 
“Politics” he discussed “constitutional government,” inquired into 
the “best constitution,” and himself defined a “constitution” as 
follows: “A constitution is the organization of offices in a state, 
and determines what is to be the governing body and what is the 
end of the community.”44 The Romans likewise distinguished 
between constitutional law and ordinary law, between the consti- 
tuent power and the legislative power; and they employed the 


y antedate the eighteenth 
wn to the ancients. Thus 


which he said were “graven in the hearts of all good Frenchmen,” Lemaire, 
“Les lois fondamentales” (1907), p. 278. g 


“As to the nature of these laws and the distinction between them and ordi- 
nary laws see Bodin “Six livres de la république,” 


a Ws | bk. I, chs. 5 and 8 > bk. V, ch. 15 
Picot, “Hist, gen. des tats-générale,” vol. IT, pp. 92 ff, and vol. IV, p. 484; 
Duguit, “L'état,” vol. I, p. 492; also his “Droit const.” 


Enen Me (1911), vol. IT, p, 516; 
aan, ‘Droit const.” (1909), pp. 507 ff.; and an article entitled “Constitutional 
Theories in France,” by J. H. Reed in the Political Science Quarterly, Dec., 1906, 
7 hole subj i ai ire, 
“Tes lots fondamentales” (1907). whole subject will be found in Lemaire 


op. cit., p. 506, 


translation (Oxford ed., 1908), Pp. 147, 163, 167, 
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technical phrase “rem publicam constituere” when referring to 
the exercise of the constituent power.’ 

But however clear may have been the idea of a constitution 
in the minds of the ancients, they never went to the length of 
embodying their constitutional principles in a fundamental statute 


or charter having an authority superior to that of other laws. 


During the Middle Ages the rights of cities, corporations, the 
and set forth 


church, and the feudal lords were sometimes defined 

in written charters which had something of the character of con- 
tracts, From this it was but a short step to concessions from the 
king to his subjects, gencrally consisting of the recognition of 
certain rights which were defined in written instruments and 
which when once made tended to be regarded as contracts between 
him and the people. In a sense these charters may be regarded 
as the precursors of the first written constitutions. 


Modern Written Constitutions.—In the sixteenth 
“fundamental Jaw’—lex fundamentalis— 
especially, of the monarchomachs, te., 
w superior in authority and dignity to 
this notion took deep root in 
and and other countries. 


Prototypes of 
century the notion of 
appeared in the writings, 
the concept of a body of la 
ordinary law. As we have seen, 
France and it gained a foothold in Engl 
Thus James I of England in one of his addresses spoke of the 
“fundamental laws” as being divine and of himself as being their 
defender.16 During the reign of his son, Charles I, the idea played 
an important réle in the parliamentary struggles, and the Count 
of Strafford was condemned for endeavoring to subvert these 
ancient and fundamental laws.” The term “constitution” was 
Occasionally employed also to designate important English statutes. 

Thus the famous statutes of Henry II concerning the relations 
between the king and clergy were styled the “Constitutions of 
Clarendon.”18 The term was also used in the second and third 
charters granted early in the seventeenth century to the Virginia 


3 Compare Mommsen, “Abriss des römischen Staatsrechts” (1893), p. 88, and 
Jellinek, op. cit, (French od}, vol Ip at. 

“Prothero, “Select Statutes and Other Constitutional Documents” (1894) , 
P 400. 
i a Gardiner, “The Constitutional Documents 
» 85. 
* Stubbs, “Select Charters,” pp. 137-140. 


of the Puritan Revolution,” 
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company ;?® in William Penn’s “Frame of Government for Benneyi 
vania” in 1682; in Sidney's work on government written during 
the reign of Charles Il; in the political works of James Harring- 
ton; and in various other places. Among the more immediate 


precursors of the modern written constitution may be mentioned - 


the charters granted to the English colonies in America; ihig 
celebrated “Agreement of the People,” drawn up by Cromwell’s 
soldiers in 1647; “The Instrument of Government” of the Pro- 
tectorate, promulgated by Cromwell in 1653; “the Fundamental 
Orders” of the Colony of Connecticut (1639) ; ‘and the various 
Declarations and Resolves drawn up by the American colonies 
prior to the Revolution.2° In the latter part of the seventeenth 
century the term gradually came to signify the more fundamental 


laws and especially those which related to the organiz 


ation of the 
government.?1 


The modern use of the term was finally established 
when it was applied to the new instruments of government adopted 
by the American colonies after their separation from Great Britain 
in the latter part of the eighteenth century. Since then the term 
has had a definite and well-understood meaning, namely, the body 


of fundamental law, either written or customary, which deter- 
mines the organization of the State. 


The First Written Constitution. 
American constitutions were framed 
said Seeley, a period which is 
period of the modern world.”22 


—The era in which the first 
and adopted (1776-1789) was, 
“preéminently the constitutional 
Of these first American constitu- 


* Preston, “Documents Illustrati 
® Compare Borgeaud, “Adoptio: 


r nd nstitutions,” ch, 
also an article by the same author in the Political Science 


1, 
Quarterly, yol. VII, 
ch. 35. The text of 
“Constitutional Docu- 
document we find the 

stitution, and that it contained 
the first recognition of a fundame i constitution ; the 
rican constitution, Op. 
conformed more nearly 
stitution which England 
ontained 42 articles, one 


cit, vol. II, p. 177. The “Instrument of Government” 
still to a modern constitution ; 


has ever had. Text in Gardiner, op. cit., pp. 314 ff. It c 

of which decla provisions should be considered 
null and void, Esmein (op. cit., p. 515) says of it that it was the prototype of 
ay ntitution of the United States. See also Frederic Harrison, “Oliver Crom- 
well,” p. 65. i 
`: Compare Macy, “The Eng! 


lish Constitution,” p, 452. 
“Introduction to Political $ 


Science,” p. 209, 
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tions, Lord Bryce said, “they are among the greatest contributions- 
ever made to politics as a practical art; and they are also the most 
complete and definite concrete expressions ever given to the fun- 
damental principles of democracy.“ The American example 
was speedily followed by France, whose first written constitution 
was promulgated in September, 1791. The German states soon 
followed, and between 1814 and 1829 many of them adopted 
written constitutions,2! though Prussia and some others did not 
imitate their example until the middle of the century. Other 
European states likewise adopted written constitutions, most of 
them before the middle of the nineteenth century ; Spain in 1812, 
Norway in 1814 (still in force), Denmark and the Netherlands in 
1815, Portugal in 1822, Belgium in 1831, Italy and Switzerland 
in 1848, Austria in 1861, and Sweden in 1866. Before the end of 
the century every European state except Great Britain, Hungary, 
and Wiirttemberg had a written constitution of some sort.?* 


II. Kinps or CONSTITUTIONS 


assified.—Considered with reference to the 
in the government which they 
classified by various writers as 
etc. Considered as instruments 
as cumulative or evolv- 
26 To the first class 
in custom, and which 


Constitution Cl 
degree of popular participation 
allow, constitutions have been 
“free,” “democratic,” “aristocratic,” 
of evidence, they have been classified, first, 
ed; and second, as conventional or enacted. 
belong those which have their origin mainly 
consist for the most part of accumulated usages, common law prin- 
ciples, decisions of courts, etc. They are the product of historical 
evolution and growth rather than of deliberate and formal enact- 
ment. They have no conscious starting point, are not “strike off” 
at a specific date, and they change by slow and gradual accretion 
rather than by formal legal processes. To the second class belong 


2 “Modern Democracies,” vol. II. p. 10. 

“See the list in Bluntschli, “Theory of the State,” p. 417. 

More than 300 different constitntions are said to, have been promulgated in 
Europe between the years 1800 and 1880, Morley, “Democracy and Reaction,” 
quoted by Willoughby and Rogers, op. cit, p. 10. 3 

* Jameson, “The Constitutional Convention,” sec. 72; Lieber, “Civil Liberty 
and Self-government,” p. 166 ; Ordronaux, “Constitutional Legislation,” p. 207. 
See also Borgeaud, “Adoption and Amendment of Constitutions,” p. 434; Lowell, 


“Government of England,” vol. I, p. 4 
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those which have been formulated usually by a constituent as- 
sembly or promulgated by a king.?7 


Written and Unwritten Constitutions.—The distinction between 
evolved and enacted constitutions coincides roughly with the old 
and commonly observed distinction between unwritten and writ- 
ten constitutions. A so-called unwritten constitution is one in 
which most, but not all, of the prescriptions have never been 
reduced to writing and formally embodied in a document or col- 
lection of documents. It consists largely of a mass of customs, 
usages, and judicial decisions together with a smaller body of 
statutory enactments of a fundamental character, usually bearing 
different dates. Constitutions of this class are not struck off at once 
by a constituent assembly or other body ; they are good illustrations 


of Sir James McIntosh’s dictum that constitutions grow instead of 
being made. 


A written constitution, on the contrary, is one in which most 
of the provisions are embodied in a single formal written instru- 
ment or instruments. It is a work of conscious art and the result 
of a deliberate effort to lay down a body of fundamental principles 
under which government shall be organized and conducted.?8 
‘The distinction between a written and an unwritten constitution 


corresponds roughly to that between statute and common law, 


* This, corresponds roughly to Borgeaud’s classification as (1) compacts and 
royal charters and (2) populations, Op. cit, p. 43. 

*“An unwritten constitution,” says Jameson, “is made up largely of customs 
and judicial decisions, the former more or less evanescent and intangible, since in 
a written form they exist only in the unofficial collections or commentaries of pub- 
licists or lawyers.” Op. cit, p. 76. “It is a record by more or less competent 
observers of fundamental changes which have occurred in the structure, principles, 
or guaranties of the constitution considered as a fact, These changes are not 
made, but work themselyes out under the operation of determinate social and 
Political forces, They do not evolve themselves per saltum 
tions, but gradually and continuously. 
merely watch, pen in hand, the play of 
i se results become 


considered as an 
K F Bag 
Flexible and Rigi 


sec. 78. Compare Bryce, 
“Studies in Histo 


essay originally published in his 
ie but subsequently reprinted by 
Ut a Bes y e e See also an article entitled 
Law Reg, Constitutions in the United States,” by Emlin McClain, Harvard 
w Sew, vol XV, pp. 531-540; and an article entitled “Written and Un- 

nstitutions in the United States,” by the same author, in the Columbia 
> Pp. 69 fi. 
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the lex scripla and the lex non scripta of the Romans. Some 
without doing violence to the facts, described the 


writers have, 
as “common 


former as “statutory” constitutions and the latter 


law” constitutions. 
Generally, a written constitution is, as has been said, com- 
ngle date, but there 


prised within a single document bearing a sir 
ritten constitutions composed of a series of 


are examples of w 
Such are the “Lois consti- 


instruments bearing different dates. 
tutionnelles” of France, three in number; together with several 
amendments, which collectively make up the constitution of the 
French Republic. Similarly the old constitution of Austria 
embraced five fundamental statutes, all, however, bearing the 
same date. They could as well have all been incorporated in a 
single document but for some reason they were not.2® Again, the 
constitution of Hungary consists of a long series of statutes and 
diplomas extending through a period of more than six and a half 
centuries (1222-1873) 30 Generally, a written constitution is an 
instrument of special sanctity, distinct in character from all other 
laws, proceeding from a different source, having a higher legal 
authority, and alterable by a different procedure. It rests on the 
principle of separation between the constituent and lawmaking 
powers. In states having written constitutions there are thus two 
sets of lawmaking authorities and two bodies of law, one constitu- 
tional and paramount, the other statutory and subordinate. The 
latter, to be valid or “constitutional,” must conform in its provi- 
sions to the former. 

The above-mentioned 


found in states having written co 
There are a few examples of written constitutions which have not 


had their source in constituent assemblies, but have emanated 
from ordinary legislative bodies, and differ, therefore, from mere 
statutes not in any legal sense, but only in the greater importance 


distinction, however, is not always 
nstitutions, though it is usual. 


2°Cf Lowell, “Government and Parties in Continental Europe,” vol. II, p. 74, 
% [hid,, p. 128. The text of these constitutions translated inte English, with 
pibliographies, is printed in Dodd’s 


accompanying historical notes and select 
“Modern Constitutions,” 2 vols., 1909. Hungary has not followed the example 


of the succession states since the war and adopted a new constitution. The 
endancy proclaimed a constitution for 


Bolshevists during their brief period of asc : 

the Hungarian Soviet Republic, June, 1919 (Text in Graham, “New Governments 
of Central Europe,” pp. 565 ff.), but upon their downfall it of course disappeared, 
A definitive constitution remains yet to he adopted. 
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of the subject matter with which they deal.31 Thus the a a 
tal or constitutional laws of Austria prior to the present consti A 
tion were nothing but statutes enacted by the  parliament.%? 
Similarly the Italian constitution (the statuto), though. not a 
statute of parliament (having been granted by the king), is never- 
theless on a legal plane with an ordinary statute and is alterable 
by the ordinary processes of legislation. So the constitution of 
Spain framed by a constituent Cortes contains no provision for its 
amendment, and can therefore probably be changed by the legisla- 
ture as an ordinary statute, though as to this there is some doubt. 
In fact it appears never to have been formally altered. In such 
states the constituent and legislative functions 
and consequently a constitutional enactment has 
force over a statute. 


are not separate, 
no superior legal 


“Octroyed” Constitutions.—Some written constitutions have had 
their origin, as has been said, in the fiat of kings, made often under 
the pressure of necessity to prevent threatened revolt. Such a 
constitution or charter is generally regarded as being in the nature 
of a compact or pledge that the ruler granting it will govern 
according to certain Principles set forth in its text. If therefore 


he desires to depart from its provisions he is under a moral if 
not a legal obligati nstitution, so that his 

Prescriptions. It may be doubt- 
ed, however, whether this view is in accord with legal logic, con- 


sidering that the constitution emanates from his authority and is 
a unilateral rather than bilateral act.33 


Sometimes it was stipulated in such 
should not be amended without t 
times the king reserved to himself 


a constitution that it 
he consent of the people 
the right of alteration. 


“ As is well known, the constitutions of the British self-governing dominions 
are in form and legal theory acts of the British parliament. That of Canada is 
designated as an act and it emanated wholly from parliament, The legal status 
of the new Irish Conétitution of 1922 is peculiar, The draft was Prepared hy a 
committee of Trish leaders, following the conclusion of a treaty between Great 
d the draft was finally ratified 
ived the Toyal assent on Dec. 5, 

Supreme and subordinate. 
18 Amer. Pol. Sci. Rev. 


; Some- 


As to 
(1924) , p. 341. 

“ The fundamental Jaws of Austria, however, 
statutes, See Dood, op, cit., vol. 


Compare Willoughb “Th 
pp. 93-04, iloughby, e 


Were not alterable as ordinary 
I, p. 81, sec, 15. 


Fundamental Concepts of Public Law,” 
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Examples of charters or constitutions of this type were those 
granted by various liberal princes of Germany to their subjects 
after 1815, beginning with Nassau and ending with Prussia in 
1849, the latter of which was in force until 1920; the constitution- 
al charter granted to the French by Louis XVIII in 1814 and, as 
amended by the parliament, re-promulgated by Louis-Philippe in 
1830 ;34 the constitutions granted by the king of Portugal in the 
early part of the nineteenth century; various constitutions granted 
by Napoleon to the states which fell under his dominion ;%° the 
present constitution of Italy, granted by Charles Albert to his 
Sardinian subjects in 1848, which became the fundamental law of 
Italy upon the establishment of the Italian kingdom, and later the 
constitutions of Japan, Russia, Turkey, Persia,” and the constitu- 
tion “octroyed” by the Emperor of China in 1908. Practically all 
the other written constitutions of the world have been framed by 
constituent bodies or legislative assemblies claiming constituent 
powers. From the point of view of their source or origin, then, 
we may classify constitutions as follows: (1) charters granted by 
sovereigns to their subjects ; (2) constitutions framed by ordinary 
legislative assemblies; (3) constitutions framed by constituent 


assemblies. 


Criticism of the Old Classification.—The classification of consti- 
tutions as written and unwritten has been criticized on the ground 


“The language employed by Louis XVIII in proclaiming the Constitutional 
Charter was as follows: “We have voluntarily, and by the free exercise of our 
royal authority, accorded and do accord, grant and concede to our subjects, as 


well for us and for successors forever, the constitutional charter which follows.” 
esence of the assembly which hears 


He added; “We pledge ourselves, in the pr Å ; ch 
us, to be faithful to this constitutional charter.” Burgess thinks it was within the 
Power of the king to amend, revise or even annul it. But the French nation 
clearly regarded it in the light of a contract between it and the king and 
considered its provisions as the conditicns upon which it accepted them and his 
rule. “Reconciliation of Government and Liberty,” p. 241. a AS te the charter 
Promulgated in 1830, the Parliament finally declared that “it rested upon the 
National sovereignty and was considered as emanating from the people.” Esmein, 


°P. cit, p. 523. 

3 For a list see Borgeaud, op. cit, p. 32. ib, 

3 The late judge Cooley denied that such documents were true constitutions, 
Nothing short of a body of rules which is permanent in character and beyond the 
Power of any ruler to set aside and whose source is the people, he declared, was 
entitled to be ranked as a constitution. The mere grant by a monarch, he said, of 
a constitution to the people, did not impart a constitutional character to the govern- 
ment so long as he retained the power to set it aside at his will. “Constitutional 


Limitations,” 7th ed., p. 5, note 2. 
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that the distinction between them is really one of degree oe 
than of kind, and hence does not mark a contrast between waay 
differentiated types. In the first place, all written constitutions Ha 
have been in operation for any considerable period of time have in 
fact become overlaid with an unwritten element consisting of cus- 
tom and judicial interpretation. Written constitutions, so called, 
as Bryce remarked, become “developed by interpretation, fringed 
with decisions, and enlarged by custom, so that after a time the let- 
ter of their texts no longer conveys their full effect.”37 The quan- 
tity of this conventional element in any case depends largely upon 
the age of the constitution and the force of national tradition. 
Examples of written constitutions which have become supplemented 
and modified by a more or less extensive unwritten element are 
those of the United States, Hungary, and Italy. Much of the 
constitution of the United States, particularly those parts relating 
to the election, succession, tenure, and powers of the President, the 
procedure and methods of Congress, and the powers of the federal 
judiciary, has been modified in important particulars by the force 
judicial interpretation. We must 
a well-known writer on American 


ted States constitution “is peculiar 
in that it is all written, that it has nothing of tradition, that it is, 


indeed, in all respects, a statute of vast and solemn im 
in the name of the people 


written form,”8—although 
another high authority in holding that the conventio 
in the United States constituti 

the British constitution.39 
part of the constitution js 
contained in a single docum 
ventional element intermixe 
eyes to some of the most i 
tional development,40 


constitutional law, that the Uni 


It is true, of course, that the larger 
written, and that what is written is 


nt “onstitutions,” Dy vs 

McClain, “Constitutiqnak Law of the United States,” p, 11. 

y ngressional Government.” i : 
Ompare on this point Brownson (“The American Republic,” p. 218), who 
temarks that the United States constitution is twofold, written and unwritten— 
ernment and constitution of the people. The former 


e people instituting and organizing the 
atter is the real or actual constitution of the peopik as a state or 
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Hungary and Italy, and to a less extent of all written constitutions 
that have become venerable with age. As regards the constitution 
of Hungary, in particular, so much custom has grown up around 
it that some writers do not hesitate to put it in the same class with 
the British constitution. 

Experience has demonstrated the impossibility of embodying 
all the principles of constitutional law in a written document. 
Even if it were possible to do so in the beginning, the constitution 
would soon become modified and extended by growth and 
custom.*! The conventional element is, therefore, inevitable and 
it is certainly not to be condemned. The French writer De 
Maistre asserted that what is most intrinsically constitutional and 
fundamental never is or could be written without endangering the 
state. The weakness and fragility of any constitution, he asserted, 
are in direct proportion to the amount of the written element.*? 

On the other hand, all so-called unwritten constitutions con- 
tain a very large written element. Much of what was formerly 
custom and usage has been reduced to writing, and this tendency 
increases with time. A large part of the British constitution, as 
Sir Henry Maine pointed out, is already written, particularly those 
parts which relate to the powers of the crown, the House of Lords, 
the judicial power, and much of that which refers to the House 
of Commons and its relation to the electoral body.^3 It is true 
that much of what has been written is only declaratory of what 
was already law by force of custom. The great acts of parliament, 


such as the Bill of Rights, observed Freeman, were not enactments 
but merely set forth in written form what was 


already unwritten law.‘ It is true also that the written element 
in the British constitution is smaller in quantity than the un- 
written part, and that what is written is scattered through many 
documents bearing widely different dates ; but it is nevertheless 
considerable in quantity and important in quality. The British 
constitutions, therefore, differs from those of the written type not 
merely because it contains many conventions, but rather because 


of anything new, 


Sovereign community. “The unwritten constitution is not made, but is born wiih 
the nation.” “Compare Lowell, “Government of England,” Introduction. 
£ Quoted by Mulford in “The Nation,” p. 144. 
©<Popular Government,” p. 125. 
“Growth of the English Constitution,” pp. 56. 57. 
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its conventions are more abundant and all-pervasive than the parts 
A itten45 
esas EE n therefore, of constitutions as written and 
unwritten is not only confusing and unscientific, but it een 
placing in the category of written constitutions some which = 
tain a large element of custom and convention, and in the category 
of unwritten constitutions others which to a large extent have 
been reduced to written form. Thus the constitutions of 
Hungary and Italy are usually classified as written, when in reality 
they are so overlaid with custom and possess such a high degree 
of flexibility that they contain more elements of true resemblance 
to the British constitution than they do to the constitution of 
the United States. 

Proposed Classification.—It has been suggested that a more 
scientific and useful classification would be that of flexible and 
rigid constitutions, the test being the relation which the constitu- 
tion bears to ordinary laws, rather than its source or mode of 
enactment. ‘Those which possess no higher legal authority than 
ordinary laws and which may be altered in the same way as other 
laws, whether they are embodied in a single document or consist 
largely of conventions, should then be classified as flexible, 
movable, or elastic constitutions ; while those which emanate from 
a different source, which legally stand over and above ordinary 
laws, and which may be amended by different processes, should 
be classed as rigid, Stationary, or inelastic constitutions. The 
former, though they may be written, possess elasticity and may 
be altered with the same ease and facility as other laws; the latter 
cannot be thus altered, because their lines are hard and fixed. 
In the first class would fall the constitutions of Great Britain, 
Hungary, Italy, and Spain, though the last three are usually 
classed as written instruments. In the second class would fall 
probably all the other so-called written constitutions of the 
world.46 : 


Sir Henry Maine classified constitutions, first, as historical or 
2 Compare Lowell, “Govern 
_ Pryce suggested th 
constitutions as written 
“Constitutions,” Pali 

flexible and rigid i 
tween written an, 
most as flexible 
dure of amendm, 


ment of England,” vol. Taps, A a 

is classification as preferable to the older classification of 
and unwritten, See his Essay on “Flexible and Rigid 
It is worth noting, however, that the distinction between 
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evolutionary, that is, those which have developed through the 
accumulation of experience; and, second, as a priori, or those 
“founded on speculative assumptions remote from experience.”47 
The constitution of Great Britain is, of course, the best example 
of the former, while the eighteenth-century constitutions of 
France were typical illustrations of the latter type. Resembling 
somewhat the latter class are those denominated by Judge 
Jameson as “ideal” constitutions, or those “framed in the closets 
according to abstract ideas of moral perfection for imaginary 
commonwealths.’”48 Such were the constitutions proposed by 
Plato, Sir Thomas More, John Locke, Lord Bacon, and Thomas 


Harrington. 


III. Tue British AND FRENCH CONSTITUTIONS CONTRASTED 


The British Constitution.—The best example of an unwritten 
constitution, so called, is that of Great Britain, “undoubtedly the 
first of all free constitutions in age, in importance, and in 
Originality,” says a French scholar—“a constitution which existed 
with all its main features four hundred years earlier than any 
Other and one which has served more or less as the model for all 
existing constitutions.”49 In its nature it is, says Bryce, a “mass 
of precedents carried in men’s minds or recorded in writing, dicta 
of lawyers or statesmen, customs, usages, understandings and 
beliefs, a number of statutes mixed up with customs, and all 
covered over with a parasitic growth of legal decisions and political 
habits.” Dicey speaks of it as a sort of maze in which the 
Wanderer is perplexed by unreality, by antiquarianism, and by 


Constitutionalism.”5° It is not a subtle contrivance of human 


art nor the result of deliberate effort; it was never made in the 
Sense in which most others were, but has grown up bit by bit and 
for the most part silently and without any acknowledged authority. 
“There was never any moment,” observed Freeman, “when 
Englishmen drew out their political system in the shape of a 
formal document.®! If it were stripped of its conventions and 

““Popular Government,” p. 172. ap oe RE ae 


“The Constitutional Convention, 7. § od, y nt 
the State,” chs. 5-7, for a discussion of constitutions as constrictive and restrictive, 


® Boutmy, “Studies in Constitutional Law,” 2d. ed., p. 3. 
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G: po—3l 


472 CONSTITUTIONS 


displayed in its legal nakedness, it would be unrecognizable and 
unworkabie. The unwritten part deals with the organization, 
privileges, reciprocal relations, and interaction of the great public 
powers, crown, cabinet, and parliament. “All those important 
matters,” observed Boutmy, “which are the very center and soul 
of constitutional law, are regulated in England by simple custom.” 
‘The very name of the cabinet is unknown to the written law. 
The practice of annual sessions of parliament, its division into 
two houses, the exclusive power of the House of Commons to 
initiate revenue bills, and many other matters of fundamental 
character are regulated wholly by custom. “In fact, the most 
important part of the political organization is just what is kept 
out of the written law and given over 


to the sole guardianship 
of custom.” 


“The English” have, to quote Boutmy further, “left 
the different parts of their constitution where the wav 


es of history 
have deposited them; 


they have not attempted to bring them 
together, to classify or complete them, or to make of it a consistent 
and coherent whole.”52 Many of the customs and usages which 
go to make up the constitution have, to be sure, been reduced 
to writing, and some of them have embodied in fundamental 


Statutes, but they have never been collected and incorporated in 
a single document. 


Those parts of the constitution 
written form emanate from the sam 
same way, have the same legal authority, and are repealed or 
amended in the same Way, as ordinary statutes. There 
short, no separation in Great Britain between 


which have been reduced to 
€ source, are enacted in the 


is, in 
the constituent 


the act of union, 1707, with Scotland and with Ireland in 1800 (these are “only 
the addenda to the constitution,” “the external portion of it”); second, customs, 
generally known as the common law, the lex non scripte—in reality they are 
embodied in documents such as judgments, reports, legal opinions, etc.; third, 
compacts enacted like statutes ; fourth, statutes dealing with such matters as legal 
tights and securities, religious liberty, press, electoral privileges. According to 
Dicey the Englich constitution consists of (1) treaties, (2) the common law, 
es eae like the Bill of Rights, (4) statutes, “Law of the Cons- 
Sana os ; penn, says Dicey, ‘the English constitution is made up of Bi 
an et oe eX of rules, some written, others unwritten which the courts Mi 
JANNA a Tke. former he denominates collectively as the “law” of the 
c ution, the latter he styles “the conventions.” For examples of each, see his 
“aw of the Constitution,” pp. 24 ff. The English constitution, Dicey remarks, 15 


a judge-made constitution, and b i þad, 
of judge-made law. Ibid., 211. EAT Eae, wep a 
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power and the legislative power; both are united in the parlia- 
ment, which is at once legislature and constituent assembly. 
There is no law, fundamental or otherwise, which it cannot 
change.5* But while the constitution-making and the statute- 
making powers are in the same hands, there is a growing feeling 
that fundamental and far-reaching changes ought not to be made 
except as a result of a general election at which the proposed 
changes are the issues—in short, parliament ought to alter the 
constitution only in obedience to a mandate from the electorate. 

Where the constituent and legislative powers are in the same 
hands, the distinction between a “constitutional” law and an 
ordinary statute cannot easily be determined. ‘There is no exact 


juristic test, as in America, where constitutional provisions and 


statutory enactments proceed from different sources and are 


altered and repealed according to different processes. Whether 
a given act of the British parliament, therefore, belongs to the 
category of constitutional law or that of ordinary statute law 
must depend, not on its source or manner of enactment, but upon 
the character of the act itself. If it is fundamental in its nature, 
that is, if it relates to the distribution or exercise of the sovereign 
power of the state,—for example, the Parliament Act of 1911 
(infra, p. 555),—it may be classed as constitutional, otherwise it 
falls within the domain of ordinary statutory legislation. 
Obviously it is not always easy to draw the line between that 
which is fundamental and that which is not. In a technical sense 
De Tocqueville was correct, therefore, when he said the British 
constitution has no real existence.5> He meant by this that there 
are no laws in Great Britain that can be definitely marked off 
from other laws as fundamental, that is, there is no legal test for 
differentiating between a constitutional provision and a statute.®¢ 


“Law of the Constitution,” lect I. The legal 


®See on this point Dicey, i i 
ssed in the chapter on sovereignty. 


omnipctence of parliament has already been discu cign 
A recent example of an alteration by parliament of an old rule of the constitution 
was the “Reëelection of Ministers Act” of 1919, by which a member of parlia- 
ment who is.appointed to the cabinet is not obliged to seek a reélection to paria- 
ment, AA a 


“ Compare Lowell, “Government 
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The term “Constitutional” and “Unconstitutional” in oe 
Britain and the United States.—In this connection it may be obser- 
ved that the terms “constitutional” and “unconstitutional” have 
different meanings in Great Britain and America. In Great 
Britain a law is “constitutional” because it is one which is suppos- 
ed to affect the fundamental institutions of the state and not 
because it proceeds from a different source, has any higher legal 
authority, or is more difficult to change than other laws. An act of 
parliament is sometimes said to be “unconstitutional,” not because 
it is inconsistent with some higher law, for there is no | 
in authority to a statute of parliament, but because it is supposed 
to be contrary to the established usages and customs of the 
kingdom, the principles of morality, international law, or the 
law of nature. The distinction is not between a legal and illegal 
Statute, as in America, for no act of parliament can be “uncon- 
stitutional” in the sense of being illegal. An act of parlia- 
ment, for example, making a man a judge in his own case, an act 
to tax the colonies, an act to deprive a man of his property without 
due process of law would be “unconstitutional” only in the sense 
of being a violation of ancient and well-established customs and 
not because of any material inconsistency with some higher written 
law. No court would question such an act or refuse to give effect 
to its provisions, however immoral or unjust it might seem. In 
the United States, a statute is said to be “unconstitutional,” not 
because it is one which does not affect in a fund 
the organization of the state, but because it is n 
with the provisions of a higher written law. 
such conformity the statute is said to be 
is another n 


the 


aw superior 


amental manner 
ot in conformity 
In the absence of 
“unconstitutional,” which 
ame in America for illegality; and the courts exercise 
authority of pronouncing upon the question of its consistency 


and ‘of refusing to give effect to the inferior law when it is in 
conflict with the higher law. 


French Constitutions.—We may contrast with the British consti- 


tution some of the eariler ones of France, which are the best repre- 
tentatives of the Opposite theory that constitutions are made rather 
than evolved. The French idea of a constitution has been that of 
i Written instrument, conceived and struck off at once, and capable 
bf being fitted to an individual. The French have never been 
IMpressed with the advantage of following old paths, constitution- 
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ally speaking, and of preserving continuity and connection with 
the past. They have allowed themselves to be seduced by the 
fallacy that a nation may cut loose entirely from its past, and erect a 
new constitutional structure better adapted to the needs of the 
people than any which is the product of growth and evolution. It 
was this fallacy which Burke severely criticized in his “Reflections 
om the French Revolution.” The authors of the earlier French con- 
stitutions, observed Boutmy, were in the position of an architect 
about to erect a monument in the center of a public square; they 
must have a free and clear space at their disposal." “There is a 
maxim,” he said, “which has remained true under all the successive 
régimes in France, viz., that all rights must be recorded in writing; 
that no right can come into existence without a document to attest 
it, or be annulled without express abolition. There is no country 
where the feeling for customary law is more blunted than in 
France, or where the virtue of leaving things to be understood is 
less appreciated. Nor is there any country where there is a greater 
dislike to the idea of an equity (droit prétorien) which, while 
preserving the form, changes the substance, or written law.””8 


IV. THE AMERICAN TYPE 


Characteristics of American Constitutions.—The American 
constitutions, especially the Federal constitution, and to a large degree 
those of Latin America which are modeled upon that of the 
United States, possess certain features which distinguish them 
generally from the constitutions of Europe and Asia. In the first 
place they are in large measure instruments of grants and prohi- 
bitions of power and not merely bodies of fundamental law for 
the organization of the government. They are characterized by 
the detail with which they define and enumerate the powers of ` 
the executive, the legislature, and the courts, and by the same 
detai] with which they impose express limitations and prohibitions 
upon the powers of the public authorities, and especially of the 
legislature. These limitations and prohibitions are found not 
Only in the text proper of the constitution itself but also in 
elaborate “bills of rights,” which precede the formal text (in the 


Studies in Constitutional Law,” p- 167. The French constitutions, said 
bit of new machinery, straight from the workshop 


Boutm lik smart 
y, appear like a A 
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federal constitution they are found in the first ten amendmen 
The effect is to create two distinct domains or spheres, one) o 
liberty within which the individual is allowed freedom of action, 
and the other a domain of authority within which the govern- 
ment is free to act ‘or can act subject to restrictions. Thus, as 
Burgess remarks, the American constitutions are instruments not 
only of government but also of liberty. One of their distinctive 
merits is that they insure protection to the minority against the 
possible tyranny and oppression of the majority. The action of 


the people, says Bryce, in “putting certain rules out of the reach of 
temporary impulses springing from passion or caprice” is “a re- 
cognition of the truth that majorities are not always right and 
need to be protected against themselves by being obliged to recur, 
at moments of haste or excitement, to maxims the 


y had adopted 
at times of cool reflection.”59 


Some of the recently adopted constitutions of Europe with 
their elaborate bills of rights approximate in this respect the 
American type, but there is one important difference between them 
and the American constitutions. In the United States the sphere 
of individual liberty created and delimited by the constitution is 
protected against invasion or en 


government by being placed und 


ciary, whereas in Europe, with 
later, it is not. As is well know: 


ay appeal to 
titutional act declared null and 
void. In this way constitutional prohibitions are enforceable 


through judicial process; the government is kept strictly within 
the sphere marked out for it by the constitution ; the legislature 
Is not the judge of its powers ; the constitution is distinctly what 


preme law of the state, paramount 


> “Modern Democracies,” vol, II 
p. 526, and Jellinek, op. cit. 
ne subject of judicial gislation is discussed more at length in 

the chapter on the Judiciary, infra, 
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law; in the analysis it is on a footing of equality with ordinary 
statutory law and has only such binding force as the legislature 
in its discretion chooses to recognize. Americans naturally believe 
that their solution of the problem is the only one by which the 
supremacy of the constitution over ordinary legislation can be 
assured and by which the liberty of the individual as defined and 
guaranteed by the constitution can be safeguarded. 


Role of the Constitution as the Protector of Liberty.—It is 
not to be concluded, however, that liberty cannot and does not exist 
in countries whose constitutions contain no bills of rights or formal 
prohibitions on the legislative power, or where, if they do, the 
judiciary is incompetent to enforce them. Professor John W. 
Burgess, in a book, entitled “The Reconciliation of Government 
with Liberty” (1915), maintains that most of the constitutions 
outside the United States are defective for this reason. Conclud- 
ing a detailed examination of the existing constitutions of Europe 
from the point of view of the manner in which they define and 
guarantee individual liberty, he says, “I cannot, therefore, consider 
the present constitution of the European states as offering any 
satisfactory solution of the great problem of the reconciliation of 
government with liberty. Liberty is sacrificed to government in 
them all.’ 

Referring to the lack of a bill of rights in the present consti- 
tution of France and quoting the 16th article of the famous French 
Declaration of the Rights of Man of 1789, to the effect that “every 
‘society in which the guarantee of rights is not assured . . . has no 


constitution,” he says, “In plain English this means that there is 
no such thing as constitutional government without a series of 
powers imposed by the 


constitutional limitations upon its 
‘sovereign nation in behalf of individual liberty. According to this 


doctrine the present constitution of France is no constitution at 
all but simply a charter of government.” 

What Burgess says in criticism of such constitution is in part 
justified. At the same time the actual degree of liberty which the 
people of a country enjoy cannot be accurately measured by the 
number and character of constitutional phrases respecting indivi- 
‘dual liberty. The constitutions of some of the Latin-American 
ent instruments from a theoretical or philosophical 


© Ibid., p. 260, 


states, “excell 
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standpoint,” are quite as profuse in their declarations regarding 
liberty as those of North America, but according to Burgess him- 
self the history of these states has been in great measure “the record 
of alterations between anarchy and despotism instead of steady 
progress in the reconciliation of government and liberty.”03 

On the other hand, the constitutions of Great Britain and 
France impose no prohibitions or limitations whatever on the 
legislative power and are therefore fatally defective according to 
Burgess’s conception, and yet in both countries the degree of 


liberty actually enjoyed by the people is as large as in the United 
States, and in England it is probably larger. 


V. STRENGTH AND WEAKNESS OF DIFFERENT TYPES 
OF CONSTITUTIONS 


Elements of Strength of Written Constitutions.—Both so 
called “written” and “unwritten” constitutions have their elements 
of strength and weakness. 


tution are the advantages of clearness and definiteness. 


and free 


But the latter 
advantage often proves an element of weakness. Experience shows 


that the difficulty of amending rigid constitutions has often pre- 
vented the introduction of needful] changes and thereby retarded 
the healthy growth and progress of the state. It was a saying of 
Macaulay that “the great cause of revolutions is this: that while 
nations move onward, constitutions stand still.” The temptation 
to violate such a constitution when it is outgrown and no longer 
Suitable to existing conditions sometimes becomes irresistible. If, 
on the contrary, too easy facility for producing amendments is 


wi“ dbid., p. 355, 
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provided, there is danger that constitutional changes may be 
made objects of party struggle for party purposes, and changes will 
be forced into the written instrument before they have wrought 
themselves into the constitution of the nation."* 


Strength of Unwritten Constitutions.—In favor of unwritten 
or flexible constitutions, are the elements of elasticity and adaptabi- 
lity. Being alterable with the same ease and facility with which 
ordinary laws are changed, they are capable of being modified so- 
as to make possible the adjustment of the constitution to new 
and changing conditions of the society. This facility of alteration 
not only removes the temptation to disregard the constitution, 
but also affords a legal means of satisfying popular passion and of 
minimizing or preventing revolutions by meeting them halfway. 
In the life of every people there are crises when inelasticity be- 
comes a danger—when the constitution must be altered or it will 
be violated. A flexible constitution is capable of being twisted 
to meet the great emergencies where a rigid constitution would 
break under such circumstances. As Bryce aptly remarked, “they 
can be stretched or bent so as to meet emergencies without break- 
ing their framework ; and when the emergency has passed, they 
slip back into their old form like a tree whose outer branches 
have been pulled aside to let a vehicle pass.” Such a constitution 
also recovers from shocks without injury where a written constitu- 
tion would be injured past mending. Judge Cooley said that “of 
all the constitutions which may come into existence for the gov- 
ernment of the people, the most excellent is obviously that which 
is the natural outgrowth of the national life, and which, having 
grown and expanded as the nation has matured, is likely at any 
particular time to express the prevailing sentiment regarding 
government and the accepted principles of civil and political 
liberty.”6° And the least valuable, he added, is that which turns. 
its back upon the national experience, dissevers the national 
eS gi ituti ventions,” sec. 78. On the advantages 
of PR pa aa y ERE “Political Ethics,” vol. I, pp. 338-339. i 

© Essay on “Flexible and Rigid Constitutions, P- 22. As to the merits of the 
English constitution resulting from its flexibility compare Jellinek, op, cit, vol. II, 
Esmein remarks that this type of constitu- 


p. 213, and Esmein, 0p. cit., p. 516. But 0 
tion is suitable only to a people who have 4 strong sense of tradition and a 


profoundly congervative spirit, t v > 
«The Comparative Merits of Written and Prescriptive Constitutions,’ 
Harvard Law Review, vol. II, p. 356. 
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future from the past, and lays the framework of the government 
i ee eee of a written constitution is that. it 
often represents an attempt to compress into a single document the 
principles of the political life and growth of the nation for an in- 
definite period of time. It is like an attempt to fit a garment to 
an individual without taking into consideration his future growth 
and changes in size. Some written constitutions in the past have 
been framed without regard to one of the most important princi- 
ples in the life of the state, namely, that of growth and expansion. 

Gladstone once observed that no greater calamity could befall 
a people than to break utterly with their past, and readers of 
Burke’s “Reflections on the French Revolution” will recall his 
severe criticism of the French Revolutionists for doing this very 
thing. It was partly for this reason that the eighteenth-century 
French constitution were short-lived. They were framed as if 
they wefe the starting point in the life of the state instead of a 
mere step, and as if they could be fitted to the nation as a strait- 
jacket to an individual. No “historical” constitution, said Maine, 
ever suffered their “ludicrous fate.’67 A state with such a consti- 
tution, he observed, “is at best in the disagreeable position of a 


British traveler whom a hospitable Chinese entertainer has cons- 
trained to eat a dinner with chopsticks.” 


Defects of Unwritten Constitutions. —Unwritten constitutions, 
like those of the rigid type, have elements of weakness. They have 
been criticized as being unstable and with no guarantee of solidity 
and permanence. They are, said Bryce, in a state of perpetual 
flux, like the river of Heraclitus into which a man cannot step 


twice. They can be altered to meet the temporary fancies of the 


moment as an ordinary statute may be, for they have no higher 


legal authority than other laws and are changed in no different 
manner. They have also been criticized as “the playthings of 
judicial tribunals” because in the “vast storehouse of literary 
matter out of which their provisions are to be gathered it is 
gasy to find or not to find that which one will.”ss It has been 


said also that they are unsuited to democracies, and are more 
© “Popular Government,” p, 175, 

He ameson, “Constitutional Conventions,” sec, 77. Lord Birkenhead in an 

3 ress before the American bar association at Minneapolis, criticized the classi: 

cation of constitutions as rigid and flexible and- suggested the terms “com 
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adaptable to aristocratic societies. The masses in a democracy 
are suspicious of, if not hostile to, constitutional prescriptions 
which have not been formally enacted but which rest mainly upon 
custom and usage. There is also a popular belief that unwritten 
constitutions allow a wider discretion to public officers than do 
those of the written type. The masses like, said Bryce, something 
plain, simple, and direct, and entertain a suspicion of the arcana 
imperii of which unwritten constitutions are full.®? 

Judge Jameson, a high authority on the subject of constitu- 
tions, thus describes the relative merits of the two types: “Consi- 
dering the excellences and defects of the two varieties of constitu- 


tions, it is not easy to strike a balance between them, For a 
community whose political training has been carried to a high 
degree of perfection, in my view an unwritten constitution would, 
on the whole, be preferable. In that training two elements woul: 
be of vital consequence to the safety of the system; first, an 
accurate understanding of their political rights and duties, gene- 
rally among the citizens ; second, sleepless vigilance to detect 
violations of the constitution, and the utmost promptness and 
energy to resist and punish them. Without either of these elements, 
the usurpations of public functionaries must bring the system to 
speedy ruin. But for a community whose training has been 
imperfect or which is subject to fits of political apathy alternating 
with those of intense zeal for reform, a written constitution is 
doubtless the better one. While less flexible to the pressure of 
the national will, and therefore liable in many of its provisions 
to become obsolete and oppressive, it is a formidable barrier 
against usurpation. Its provisions are so plain that he who trans- 
gresses them must generally do so intentionally, and the fact must 
be so apparent that usurpation would in most cases not be 
ventured upon, as likely to arouse a dangerous opposition. The 


trolled” and “uncontrolled.” The British constitution, he said, belonged te the 
class of “uncontrolled” constitutions, and he criticized it because it is “at the 


i EAI y 
mercy of a momentary gust of parliamentary opimion. 4 
© “Constitutions,” p- 31. Bryce maintains that what he denominates as 


“flexible constitutions” are workable only under three conditions : first, supremacy 
must remain in the hands of a politically educated and politically upright minority ; 
second, the bulk of the people must þe continuously and not fitfully interested in 
and familiar with politics; and third, though legally supreme, they must remain 
content, while prescribing certain general principles, to let the trained minority 
manage the details of the business of government. Ibid., p. 39. 
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superiority of such a constitution in the circumstances supposed 
follows from the fact that immobility, with its train of possible 
evils, is less dangerous than movement that is ill-judged or un- 
constitutional.7° 

Whatever may be the merits and demerits of written and un- 
written constitution, it is clear that the popular preference is for 
the former. Strictly speaking, the British constitution is the only 
remaining example of the latter class. One after another of the 
states of Europe have followed America and adopted the written 
types, while Japan, China, Australia, Persia, Liberia, South Africa, 
and other countries outside of Europe and America have done 
likewise ; and no state which has once tried the written constitution 
has ever returned to the unwritten type. 


VI. ESSENTIALS oF A WRITTEN CONSTITUTION 


Contents of a Typical Constitution.—A typical written consti- 
tution contains three sets of provisions : 
Setting forth the fundamental civil a 
citizens, and imposing certain limitati 


first, a series of prescriptions 
nd political rights of the 
ons on the power of the 


government, enumerating its powers, 
relative to its administration, and defining the electorate; and, 
third, a provision or provisions pointing out the mo 
in accordance with which formal chan 
be brought about.) The first groug 
has been called by one writer the constitution of liberty, the 
second, the constitution of government, and the third, the consti- 
tution of sovereignty.72 The first group is commonly styled in 
republican states a “bill of rights” or “declaration of rights.” The 
people of the United States have always attached great importance 
to these declarations and have considered them a necessary part of 
their constitutions,73 Since 1780 every constitution adopted in the 


laying down certain rules 


de of procedure 
ges in the constitution may 


> of provisions collectively 


“The Constitutional Convention,” sec. 78, 
4; 
t onstitutional Law,” vol, I, pa 137. 


mai constitution 


ent is one of specifically enumerated powers, it would 
seem that the objection The first ten amend- 
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United States, with four exceptions, has given a prominent place 
to such declarations.** The American declarations of rights, said 
Bryce, are historically the most interesting part of the constitu- 
tions, being, as they are, “the legitimate child and representative of 
Magna Charta and the English Bill of Rights.”75 In France, like- 
wise, for a time after the Revolution, declarations of principles 
were considered a most essential part of their instruments of 
government. The constitutions of 1791, 1793, 1795, and to a 
less extent that of 1848, contained not only elaborate declarations 
of the rights of the individual, but also numerous philosophical 
enunciations of the political doctrines and theories of the time.” 
It is somewhat curious that French constitutional laws of 1875 are 
unaccompanied by a Declaration of Rights. Some French jurists, 
however, maintain that the fundamental principles of the Declara- 
tion of 1789 are nevertheless an established part of the public law 
of France to-day and as such are binding upon the parliament. 
Thus, Duguit affirms that they are not merely “dogmatic 
formulas’?7 but are veritable constitutional laws which bind the 
legislature and that any act of parliament contrary to their prescrip- 
tions would be unconstitutional.7’ He and other French jurists 
maintain that the principles of 1789 were not expressly reaffirmed 
by the national assembly of 1871-1875 and formally incorporated 
in the constitution because they had become so firmly established 


“The exceptions were the constitutions of Lonisiana, 1812, 1845, 1852, and 
1864, though in each there were a few scattering provisions in the nature of 
declarations relating to the rights of the individual. These declarations were 
originally intended to protect the people against arbitrary executive power, and 
since there is no longer any danger from this quarter, it has seemed strange to 
some foreign writers that they should continue to be repeated and multiplied in 
our constitutions, To such persons the reason appears to be simply the fondness 
of Americans for enumerating the maxims of political freedom and the principles 
of government. But if the danger from executive aggression has disappeared, 
that from the legiskative interference has greatly increased, and it is largely against 
this danger that the modern declarations are directed. n 

«The American Commonwealth,” ch. 36. See also Sherger, “The Evolu- 
tion of Modern Liberty.” pts. IMV, and Jellinek, “Declaration of the Rights of 
Man and the Citizen” (English translation). PES ; 

For the English texts of these declarations see Anderson’s “Constitutions 
and Documents of France,” pp, 58, 170, 212. The French constitutions of 1799, 
1804, 1814, 1820, and 1852 contained no declarations in favor of the rights of man. 

77 As Eemein (op. cit., pp- 496 ff.) considers them. Esmein declares that they 
constitute moral but not legal limitations on the legislative power, 

%8<Droit const.” (ed. 1911), vol. II, pp- ve Compare to the same effect 


also Coumoul, “Le pouvoir judiciaire,” P- 
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that it was not deemed necessary to do so. „But whatever we 
be the opinion of the jurists as to their binding effect upon oe 
legislature, the French courts _tefuses to declare null and voic 
acts of parliament which are ASOT with them.7 For a 
reason proposals have been made from time to time in the Frenc 
parliament for the incorporation of a declaration of rights in the 
constitution and even for the establishment of a supreme court 
with power to annul legislative acts in violation of their provi- 
sions.5° In this respect the constitution of France differs also from 
those which have recently been adopted in other European 
states, all of which now contain elaborate declarations of rights. 
The German imperial constitution of 1871 and of course the 
Prussian constitution of 1850, which was “octroyed” by the king, 
were almost entirely lacking in provisions relative to the liberty 
of the individual, but the new constitutions which have super- 
seded them contain declaration of fundamental rights of the 


citizens which surpass even the early declarations of the French 
and the American constitutions. 

Provisions Relatin: 
The second group of 
organization of the go 
distribution of powers 


g to the Organization of Government.— 
Provisions, as has been said, relate to the 
vernment in its widest sense, including the 


among the several departments, the organiza- 
tion of the particular agencies through which the state manifests itself, 


the extent and duration of their authority, the modes of appoint- 
ment or election of public functionaries, and the constitutions of the 
electorate. In some constitutions the provisions of this character 
are few in number and very general in character. The “constitu- 
tional” laws of France, for example, contain no provisions regard- 
ing the composition, mode of election, tenure, organization or 
powers of the Chamber of Deputies, except the solitary provision 
that the chamber shall be chosen by an electorate constituted on 
the basis of universal suffrage. They contain nothing whatever 
in regard to the judiciary, and since the amendment of 1884, which 
“deconstitutionalized” the articles relating to the Senate, 
in regard to the second chamber of parliament. 
of the French constitution that it is distinguis 


noe to this see the chapter on the Judiciary, infra. 
uch 


a proposal was made hy M. Benoist in 1903. Jour. off. Ch, des Déps., 
ae ae 1903. A similar proposal was more Tecently advocated by President 
illerand, 


nothing 
It has been said 
hed rather more 
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for what it omits than for what it contains. For these reasons some 
French writers have asserted that France really has no constitu- 
tion.$? 

The Constitution of the United Siates.—The constitution of 
the United States is in respect to its content and character the model 
of written constitutions. Its provisions in regard to the organiza- 
tion of the government are general in character, yet sufficiently 
detailed to embrace most of those matters which may be considered 
as essential and fundamental. It provides for the distribution of 
the powers of government among the legislative, executive, and 
judicial departments, and for the organization in a general way 
of each of the departments; it contains a brief and logical state- 
ment of their jurisdiction and powers ; and a list of prohibitions 
upon both the national and the state governments. Tt contains 
remarkably few miscellaneous provisions. There is nothing, or 
very little, relating to trade, industry, banks, and other corpora- 
tions, railroads, schools, or the army or the navy. All together it 
is a model of brevity, of logical and scientific arrangement, and of 
conciseness of statement ; and, it is worth noting that the language 
in which it is cast is remarkably free from redundant and ambi- 
Lord Bryce said of it that it “ranks above every 
the intrinsic excellence of its 
es of the people, the 


guous phrases. 
other written constitution for 
scheme; its adaptation to the circumstanc 
simplicity, brevity, and precision of its language, and its judicious 
mixture of definiteness in principle with elasticity in details.”’$? 
Most of the new European constitutions, however, have not fol- 
lowed the American model in this respect. They greatly exceed 
the constitution of the United States in their length, in the detail’ 
of their prescriptions, and in the degree to which they deal with 
matters of ordinary law, including, as they do, regulations relat- 
ing to matters of administrative, criminal and parliamentary law.83 


“La loi et le réglement,” p. 424), “France 


has no true constitution ; it has laws which fix the organic relations of the public 
powers, but it has no charter of public liberties, in the absence of which the men 
of the Revolution said there could be no constitution. ‘In France, says 
Seignorel (Rev. pol. et parl., 1904, p. 536), “I repeat, we have no constitution ; 
we have only laws relative to the functioning of the public authorities, In this 
respect we are in a condition of notorious inferiority as compared with other 


countries.” Compare also the somewhat similar opinion of Borges quoted above. 
s “The American Commonwealth” (ed. 1910), vol. T, p. 28. 
"The same thing may be said of the newer Latin-American constitutions, 


notably that of Chile, promulgated September 18, 1925, and of the Braziliaw 


sTo speak truly,” says Cahen ( 
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It must be admitted, however, that the line of demarcation be- 
tween matters which may be appropriately regulated by the con- 
titution, or which should be so regulated, and those which may or 
should be left to statutory regulation, must necessarily vary as the 
complexity of the political, economic, and social life of the country 
increases. Affairs which in 1789 could be safely left to be dealt 
with by ordinary law, require, under the conditions which exist 
to-day, to be regulated by the constitution, 

to add that the developments of the present 
existence a great variety of new problems wh 
necessary subjects of constitutional law, 

and even undreamed-of when the constitu 
was adopted. These conditions, coupled with the changing popu- 
lar attitude in respect to the function of a constitution, account 
for the increasing tendency of constitutions to grow in length and 


to embody details which under early conditions and conceptions 
found no place in their texts. 


It is hardly necessary 
age have brought into 
ich are appropriate or 
which were non-existent 
tion of the United States 


VII. DEVELOPMENT AND EXPANSION OF CONSTITUTIONS 


Processes of Growth.—It is an old saying, attributed both 
to Sir James McIntosh and Sir Henry Maine, that constitutions 
grow, instead of being made. Whatever may be the amount of 
truth contained in the Saying, it is undeniably true that no existing 
constitution has reached its final form and become, as it were, a dead 
or fixed thing incapable of further development. Time and habit, 
said President Washington, in his farewell address, are at least as 
necessary to fix the true character of governments as of other 


constitution of 1891, As is well known 
in conspicuous fashion the canons laid 
character of a constitution. They have steadily grown in length until some of. 
them to-day resemble codes of ordinary law. 

e Virginia constitution, for example, 
Pages to one of seventy-five ; from an inst 
to one of more than thirty thousand. 
tains about thirty-three 


has grown from a document of a few 
Tument of about fifteen hundred words 
e Present constitution of Alabama con- 
thousand words ; that of Louisiana, about forty-five thou- 
sand ; that of Oklahoma, about fifty thousand. e result has been to destroy 
m large measure the intrinsic distinction between the constitution and ordinary 
Statutory legislation, The detailed character of the state constitutions and the 

ve brought it about are well described by Dood in an article 
(1915), pa eae of a State Constitution,” Pol, Sci.. Quar., vol. XXX 
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institution. “Constitutions must grow,” observed Lord Brougham, 
“if they are of any value; they have roots, they ripen, they 
endure.” “Those that are fashioned,” he continued, “resemble 
painted sticks, planted in the ground, as I have seen in other 
countries what are called trees of liberty. They strike no root, 
bear no fruit, swiftly decay, and ere long perish.”S* 

Custom and Usage.—Written constitutions grow in 
ways: by usage, by judicial interpretation, and by formal amend- 
ment. The part played by custom and usage in the development 
of a constitution depends upon a variety of circumstances. It is 
more potent in the case of old than of new constitutions. It also 
plays a more important réle in old and well-settled societies, where 
the inhabitants have greater veneration for the past and a higher 
regard for precedent than those of newer societies have.8> 

In the newer states of America, where constitutions are often 
revised or made over entirely at least once in every generation, 
development by usage is inconsiderable. Similarly in France, where 
the constitutional development of the country has been characte- 
rized more by revolution than by evolution, and where eleven 
constitutional regimes have come and gone since 1789, the deve- 
lopment of the constitution through usage and custom has been 
relatively small.8° The constitution of the United States, how- 
ever, the oldest existing American constitution except that of 
Massachusetts, has developed and expanded in many directions 


through the operation of custom and usage, as has already been 
In all states the laying down of new rules 
f new practices tend to create a body of 
nd often modifies to some 


three 


mentioned above.’* 


and the inauguration o 
customary law which supplements a 3 
extent the actual working of the law as embodied in the written 
A constitution so free of detail and so concise of 


constitution. s 
ited States must necessarily be supple- 


Statement as that of the Un 


“The British Constitution,” vol. XI, p. XXi- ue 
5 Compare Bryce, “The American Commonwealth, ch, 32. : 
* But under the present constitution, which has now been a orce for more 
than 50 years, a considerable customary element has grown up about it, Such are 
the rules that the president may not serve a second term, that he may be compelled 
y parliament to resign, that when selecting the prime minister he shall consult 
the presidents of the two chambers, and various others. 

"Various examples of customs and usages which may now be regarded as 
a part of the “unwritten” constitution of the United See a mentioned in 
veg and Ray, “Introduction to American Government,” pp. . and in Beard, 

erican Government and Politics,” ch. 4. 


G: Pe—32 


488 CONSTITUTIONS 


mented by legislation, judicial interpretation, or usage. Without 
understandings and conventions it would in fact be unworkable. 

Development by Judicial Interpretation.—The development of 
a written constitution by judicial interpretation necessarily results 
from the ambiguities of language and the deficiencies of expres- 
sion which abound in the most carefully framed instrument, from 
the rise of new conditions, and finally from the inevitable differ- 
ences of opinion which arise concerning the meaning of its 
provisions. Under such circumstances it devolves u 
ciary to ascertain not only the true meanin 
expressed in the constitution but also ‘th: 
intended to express, 


pon the judi- 
g of that which is 
at which the framers 
and of drawing conclusions respecting its 
applicability to subjects which lie beyond the direct expressions 
of the text and which the framers would have dealt with had they 
been gifted with the power of foresight.88 Expansion by inter- 
pretation is especially potent in countries like the United States, 


—The most definite source 
in republican states, is, 
en instrument in accord- 
orth by it. As has been 
come to be regarded as 
tion. Some of the early 
em all together and all 


contained no such provi- 


belonging to the eighteenth century) 
Whether this omission was due to Oversight, or failure 


sions.89 


“The former act is known as “interpretation,” 
See Cooley, “Constitutional Limitations,” ch. 4 
verbo “Interpretation” and “Construction” ; 

ermeneutics,” ch, 3. 


or detailed consideration of the methods of amending the American state 


the latter as “construction.” 
3 Bouvier, “Law Dictionary,” sub 
and Lieber, “Practical and Legal 
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to appreciate the obvious advantages of expressly pointing out in 
the constitution itself the mode of procedure to be observed in 
altering its provisions; or whether it was due to the prevailing 
opinion, repeatedly asserted in the bills of rights, that the people 
have an inalienable right at all times to amend their constitutions 
and hence a belief that no necessity existed for limiting their 
right by self-imposed restrictions,—there is a difference of opinion. 
Whatever may have been the reason, the desirability, not to say 
necessity, of providing in the constitution a method of legal and 
orderly procedure for making alterations soon came to be recog- 
nized; and all the American state constitutions framed since the 
beginning of the nineteenth century, with three exceptions, have 
contained amending provisions.°° No written constitution is 
complete without such a provision, and of those actively in force 
to-day, those of Italy and Spain appear to be the only ones which 
are silent on this point. In some respects the amending provision 
is the most important part of the constitution, because, as has 
on the correspondence of the written constitution 
f the state depends the 
mtinuity or 


been said, up 
with the real and natural conditions o 
question whether it shall develop with peaceable co 
shall suffer alternations of stagnation, retrogression, and revo- 


lution! President Wilson aptly remarked that a constitution 


must of necessity be “a vehicle of life”; that “its substance is the 


thought and habit of the nation” and as such it must grow and 
develop as the life of the nation changes. “Living political cons- 
titutions must be Darwinian in structure and in practice.”°? John 
Stuart Mill well observed that no constitution can expect to be 
permanent unless it guarantees progress as well as order.” Human 
societies grow and develop with the lapse of time, and unless 
provision is made for such constitutional readjustments as their 
internal development requires, they must stagnate or retrogress. 


Unamendable Constitutions.—In a few instances constitutions 
have even undertaken to prohibit absolutely their own amendment 
in respect to certain provisions. Thus an amendment to the 


constitutions, see my article entitled “The Aname: of State Constitutions,” 
in t i Political Review, vol. I, no. 
e were those of Virginia, of 1830, 1851, and 1864. 
"Cf, Burgess, “Political Science and Constitutional Law, vol. I, p. 137, 
“Constitutional Government in the United States” (1921), pp. 22, 57. 


% “Representative Government,” p. 8. 
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French constitution adopted in 1884 declares that the a 
assembly shall never entertain a proposal for the abolition sol a 
republican form of government. Whether one national assem y 
can thus legally tie the hands of another in perpetuity is doubt . 
Esmein®* thinks it may. Duguit adopts the contrary view®® and 
it would seem rightly so. The provisions in the constitution of 
the United States that no amendment could be made prior to the 
year 1808 affecting in any manner the first or fourth clauses of 
Sec. 9 of Article I (relative to the prohibition of the importation 
of slaves) and that no state without its consent shall be deprived 
of its equal suffrage in the Senate® afford somewhat similar 
examples of an attempt to limit the Sovereign power of the people 
to change the constitution under which they live. Such provi- 
sions are highly objectionable on grounds of public policy and are 
of doubtful validity. The rest on the assumption that their 
authors are infallible and that they have a right to bind future 
generations to accept as final what they have decreed. An un- 
amendable constitution, said Mulford, is the “worst tyranny of 
time, or rather the very tyranny of time. It makes an earthly pro- 
vidence of a convention which has adjourned without day. It 
places the Scepter over a free people in the hands of dead men, 
and the only office left to the people is to build thrones out of 
the stones of their sepulchres.”97 Each generation, said Jefferson, 
has a right to determine the law under which it lives; “the earth 
belongs in usufruct to the living; the dead have neither powers 
nor rights over it.’98 

Flexibility of Amendment.—The provision 


for amendment 
should be neither so rigid 


as to make needed changes practically 
impossible nor so flexible as to encourage frequent and unneces- 
sary change and thereby lower the authority of the constitution. 


The machinery of amendment, remarked Judge Jameson, should 


“Op. cit, p. 977. . Op. cit. vol. II, p. 530. 
™ Art. V. (A similar provision is found in the Constitution of Brazil, Art. 90, 


sec. 34, 

" “The Nation,” p. 155. “To make amendment diffici 
sible,” continues Mulford, “and then to assume that it < 
exhaustively definitive of the action of the people in all events, involves denial 
o. ule organic and moral being of the people. .. It is directly immoral, since in 
its Necessary inference the people no longer exists as a power in the moral order 
which is the life of history.” 


® Quoted by Merriam, “American Political Theories,” 


ult or well-nigh impos- 
hall be exclusively and 


PLSI 
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be like a safety valve, so devised as neither to operate the machine 
with too great facility nor to require, in order to set in motion, 
an accumulation of force sufficient to explode it. In arranging it, 
due consideration should be given on the one hand to the 
requisites of growth and on the other hand to those of conser- 
vatism. “The letter of the constitution must neither be idolized 
as a sacred instrument with that mistaken conservatism which 
clings to its own worn-out garments until the body is ready to 
perish from cold, nor yet ought it to be made a plaything of 
politicians, to be tampered with and degraded to the level of an 


00 


ordinary statute. 


Some Existing Modes of Amendment.—It is not possible here 
to consider the modes of constitutional amendment which have 
been adopted in the different countries. Undoubtedly the most 
flexible is that of Great Britain, where, as already stated, the pro- - 
the same as that for the enactment or amend- 


cedure is exactly ; A 
In the absence of a 


ment of ordinary statutory legislation. 
provision in the constitution of Italy for its own amendment, 


the parliament has assumed the prerogative of amending it at 
will, and apparently according to the ordinary process of 
legislation. So far as the amending power is concerned the 
constitution of France also is flexible, changes being made by the 
parliament meeting at Versailles in joint assembly of the two 
chambers after they have by separate resolutions at Paris declared 
in favor of amendment.10 

Most constitutions are rigid in the sense that they are 
amendable only by a different procedure than that by which ordi- 
nary laws may be altered ; that is they distinguish clearly between 
the constituent power and the legislative power, each being 
exercisable by different organs according to different processes. 
Generally, the procedure is also much more difficult. 

Thus under the constitution of the United States an amend- 
ment may be prevented by the vote of one more than one third 


°° “Constitutional Conventions,” p. 549. 

3 There has been much discussion as to whether the national assembly is 
limited by the preliminary resolutions of the chambers at Par's, that is, whether 
if the chambers have specified the particular articles to be amended and indicated 
the sense of the amendment the national assembly may amend other articles than 
those specified or in a different sen-e. Esmein (op. cit., pp. 977 ff.) maintains that 


the assembly is so limited and Burgess (op. cit., I, 171) adopts the same view. 
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of the members of either the Senate or the House of SEE 
tives, and when proposed by the two houses may be p a 
the legislatures of one more than one fourth of the states. Indee ; 
it would be possible, on account of the great inequality of popu 
lation of the different states, for one fortieth of the people living 
in sparsely settled states to prevent an amendment demanded 
by the other thirty-nine fortieths.101 Jn consequence of this 
cumbersome and undemocratic system of amendment it has been 
proposed to substitute a more flexible and democratic procedure 
under which an amendment might be proposed by a simple 
majority of the two houses of Congress and ratified by a majority 
of the voters in a majority of the states, provided the latter were 
a majority of the total vote cast throughout the country.102 

Some of the American state constitutions are eyen more 
difficult of amendment, and in several of them (e.g., Illinois and 
Indiana), efforts to change them have rarely succeeded.103 


Opposing Attitudes in Respect to the Sanctity of the Cons- 
tical writers regarding the attitude 
respect to their constitution—whether 
ng sacred and therefore left to deve- 
or whether it should be regarded 
utions and should be freely altered 
ng it into harmony with new and 
rally varied. The political philo- 
sophy of Edmund Burke represented the former view. In his 
“Reflections on the French Revolution” he maintained that the 
constitution is an “entailed inheritance,” a “trust” to be adminis- 
tered by those who inherit it; it is therefore sacrilegious to touch 
it with violent hands as the French “architects of ruin” had done 
in the case of their own constitution. The path of happiness 


Duguit, on the contrary (op. cit., 1911, vol. TI, pp. 529 ff.), contends that it is 
not, but is a fully sovereign body. Th 


r e practice has been in accord with Duguit’s 
view. 


*' Kimball, “National Government of the United States,” p. 44, and Ogg and 
Ray, op. cit., p. 215. 


e late Senator LaFollette made such a proposal in 1912. See on the 
whole subject, Tanger, in the Amer, Pol. Sci. Rev., vol. X (1916), pp. 689 f. ; 
Thomson, Procs, of the Acad. of Pol. Sci., 1913, pp. 17 ff.; Ames, “Proposed 
mendments to the Constitution of the United States”? Ann, Rep. Amer. Hist. 
Assoc, 1891, pp. 353 fF 


1 For details see my article on “The Amendment of State Constitutions,” 
Amer. Pol. Sci, Rev., vol. I, pp. 213 f. 
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for both men and nations, he said, does not lie through sweeping 
innovation but in revering and doing justice to the past.1°* So 
extreme a view of the sanctity of the constitution finds few 
supporters to-day, but even in the United States there are some 
who deplore the modern tendency to regard constitutions in a 
spirit which they consider as irreverent.?°° But with the passing 
of time the view of Jefferson has come more and more to be the 
political philosophy of the mass of the American people and in- 
deed of the democratic peoples of the world generally. Constitu- 
tions, he said, should not be looked upon with “sanctimonious 
reverence like the ark of the covenant, too sacred to be 
touched.”196 The frequency with which old constitutions are 
revised or replaced by new ones is evidence enough that the 
philosophy , of Jefferson rather than that of Burke has 


triumphed." 


See the summary of his philosophy on this point in MacCunn, “The 
Political Philosophy of Edmund Burke” (1913), ch. 5; in Vaughan, “Studies in 
the History of Political Philosophy” (1925), vol. IL) ch. 1; and Graham, 
“English Political Philosophy” (1911), chs. 1-4. 

33 See for example, Butler, “Why Should We Change Our Form of Govern- 
ment” (1912), ch. 1, and his “True and False Democracy” (1907), ch. 1. Some 
years ago Elihu Root expressed the hope that the American people would never 
“contract the amending habit,” and a southern senator in an address in the 
Senate in 1909 expressed the hope and belief that there would never be another 
amendment to the constitution of the United States. 

308 “Works,” vol, X, p. 42. 

0 The attitude of Americans towards t i 
somewhat different from their attitude and practice in respect to the state consti- 


tutions. Lord Bryce, writing of the federal constitution in 1910, said the vene- 
nservative that no proposal 


ration for it had become an influence so manifestly co a s 
to change it fundamentally had any chance of success. President Lowell, speaking 
more recently of the tendency to glority and adore it, remarked that in this 
respect it was for the American people what the king was for other nations. 
But the amendments which have been made subsequent to these pronouncements 
would seem to indicate that this spirit of veneration is in the process of weakening. 


he federal constitution is of course 
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I. NATURE OF THE ELECTORAL FUNCTION 


Importance of the Electoral Function.—The constitution of the 
electorate and the organization of the processes through which 
it exercises its functions are questions of paramount importance 
in a system of representative government, for the reason that it 
constitutes the very foundation and essence of that system. As 
will be pointed out in the following chapter, the electorate is not 
only the body of citizens which in most democratic states deter- 
mines in the last analysis the form of government of the state 
and chooses those who guide and direct its affairs, but in modern 
democracies it has, in the opinion of many writers, acquired the 
character of an organ of government itself. 

The functions of the electorate are exercised through the 
those who exercise, or are entitled to exercise 
called voters or electors; the instrumentality 
is usually exercised is the ballot (in French, 
meeting at which it is done is the election. 


process of voting; 
the function, are 
through which it 
bulletin); and the 

Theories as to the Nature 0 
nature of the suffrage there have been two general theories. 
it has been regarded as a natural and inherent right of every citizen 
—at least of every adult male citizen—who is not disqualified by 
reason of his own reprehensible conduct or unfitness: a right 
which belongs to him by virtue of his membership in the state. 
Second, it has been regarded rather as a public office or function 
conferred upon the citizen for reasons of social expediency; and 
because the welfare of society is in large measure dependent upon 
the wise discharge of the function, it is conferred only upon 
those who, it is believed, are fit and capable of so discharging it.1 


£ the Suffrage.—Regarding the 
First, 


1To these two general theories Professor Shepard adds three others ; first, “the 
primitive tribal theory” which was dominant in the city-states of anitiquity and 


which regarded the suffrage as a necessary attribute of membership in the state ; 
second, the “feudal theory,” which regarded it as an adjunct of a particular status, 
generally is, a vested privilege usually accompanying 


“tenurial” in character : that n 
the ae EDT ai land ; and, third, the “ethical theory’—the theory which finds 
an increasing number of supporters—which regards it EN a necessary and essential 
means for the development of individual character. 4 e albegar or the Nature 
of the Suffrage,” Prose. to Amer. Pol. Sci. Rev., 


Amer. Sci, Assoc., Supp. : 
vol. VII (1913), p. 108. The third of these theories does not necessarily conflict 
with the theories that the suffrage is a na 


tural right or an office. If it is conferred 
upon the citizen either ac a right or as an office it may be a means for the develop- 
ment of character. Of the ethical 


theory, Professor Shepard says it undoubtedly 
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Is Suffrage a Natural Right ?—The view that the suffrage m 
natural right of the citizen dominated the political Ee 
especially of the United States and France during the latter a 
of the eighteenth century. The idea may be said to have h 
its roots in the natural law doctrines of the Middle Ages a 
especially in the teachings of the monarchomachs maan 
Marsiglio, Ockam, and others) of the sixteenth century. With 
the development of the doctrines of the social compact and of 
popular sovereignty, the notion of the abstract right of the indi- 
vidual to a share in the government of the state became a logical 
principle of that philosophy. In America it found supporters 
in the leaders of the Revolutionary movement, notably Otis and 
Paine, and the doctrine may be deduced from the declarations 
of rights of some of the first state constitutions, such as those of 
Massachusetts and New Hampshire, relative to the nature of the 
body politic as a compact and the inherent rights of the citizen. 
In France the notion appears to have found a supporter in 
Montesquieu, who declared that “all the inhabitants.. .ought 
to have a right of voting at the election of representatives, except 
such as are in so mean a situation as to be deemed to have no 
will of their own.”2 

From Rousseau’s doctrine 


that sovereignty resided in the 
people and that, in consequence, every citizen had an inalienable 
right to participate in the exercise of that sovereignty, the natural 
right of voting followed as a logical necessity.8 This doctrine 
was enunciated by various leaders of the French Revolution, 
notably Robespierre, Petion, and Condorcet. Sovereignty, said 
Robespierre, resides in all the people, and every citizen, whoever 
he may be, should have a share in Tepresentation and the right 


to participate in the formation of the law by which he is bound. 


Principles of French Revolutionary Constitutions, 


—Neverthe- 
less, the national Assembly of 1789, while proclaiming 


Rousseau’s 


played a part in the enfranchisement of the ne; 


the inhabitants of Porto Rico and the Philippin 
States “struck a higher n 


reached” (p. 136). 
*“Esprit des lois,” bk, XJ, ch. 6. 

a. Contract social,” bk. IV, ch. 1, and bk, IH, ch. 1. 

ar cana? (2d ed), vol. II, p. 442 and Esmein, 

P. 297. 


ousseau’s doctrine, says Duguit, led not only t 
equality of suffrage, i ; 


groes in the United States and of 


».tppmes, and that in doing so the United 
ote of political idealism than had ever before been 


Compare also Duguit, 
“Droit const.” (5th ed,), 
© universal suffrage but to 
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dogma of popular sovereignty, more logical than he was, did not 
consider that it necessarily required the active participation of all the 
citizens in the exercise of that sovereignty, and the constitution. 
that it formulated and promulgated in 1791 made a distinction 
between “active citizens” and “passive citizens,” the latter being 
allowed no share in the election .of representatives. Every 
Frenchman was a “passive citizen”—this was a right ; those who 
fulfilled certain conditions were “active citizens,” electors; this 
The idea which dominated the assembly, says 

ut an office (fonc- 
tion). Every person living in society was recognized as having 
an individual right, superior to all positive law and imposing 
itself upon the legislature, the right of a citizen. But this was 
not the right to vote; it was a right to be recognized as a compo- 
nent part of the nation, which latter was the sole titulary of the 
public power; the citizen could vote only if the legislature had 
conferred upon him this function.® It should be said, however, 
that there were vigorous protests against this distinction, 
which denied to some citizens what was regarded as an inherent, 
natural right of all, and in the Convention of 1792 the radicals 
who had the ascendancy gave full effect to the theory of suffrage as 
an abstract right. 

Article 27 of the Declaration of Rights voted by the Conven- 
tion affirmed that sovereignty resided essentially in the whole 
people and each citizen had an equal right to participate in its 
exercise. This doctrine was definitely embodied in the constitu- 
tion of 1793 (adopted by the people by referendum though never 
put into effect), which declared every male person 21 years of 
age born and domiciled in France to be a citizen and an elector. 
The logic of this philosophy would have required the extension 


was a function. 
Duguit,® was that the sufferage is not a right b 


5 A 
4 Constitution, Title MI, ch. 1. lade Op. cit, p. 444. ‘ 
The view that yoting is a “public commission” or a public function 


rather than a natural right, was in fact expressly declared by Thouret, Barnave, 
Sieyés, and others in the Convention. But was the distinction between active and 
passive citizens not in conflict with Article 6 of the Declaration of Rights, which 


A citizens have the right to participate personally or through 
affirmed that “all the s he general will ?” Duguit thinks it 


thei sentatives in the formation of t W ks i 
eS cs "The thought of the assembly, he says, was this : | The general will is 
the collective will, but this will is expressed only by those citizens who are electors 
or agents, that is, those who have been vested by Jaw with the function of ex- 
pressing the will of all. Ibid., p. 445. 
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of the same right to women, and Condorcet in particular endea- 
vored to have it so extended. 


Rejection by the French of the Natural Right Doctrine.— This. 
doctrine of the natural and inherent right of every citizen without 
distinction to exercise the electoral function was never proclaimed 
in any subsequent French constitution. That of 1795 embodied 
substantially the principle enunciated in the constitution of 
1791.7 Every Frenchman was declared to be a citizen, but voting 
was treated as a fonction and its exercise was conferred only 
those who fulfilled certain conditions, among others, the pay- 
ment of taxes. Thomas Paine and other radical members, how- 
ever, vigorously defended the doctrine that voting is 
right of every citizen. 

In 1848, when universal suffrage was first actually put into: 
operation, the arguments advanced in favor of it were similar to 
those of 1789-1791, but the dogma of the natural right of all citi- 
zens to vote was not proclaimed in the text of the constitution ; 
on the contrary, the provision of Article 28 that the electoral law 
to be passed by the legislature should determine the causes for 
which Frenchmen might be deprived of the right to vote was. 


inconsistent with the doctrine of the inherent right of all French 
citizens to the suffrage.§ 


upon 


a natural 


View that Suffrage is an Office 
practically all writers on political s 
to the nature of the suffrage is th 
which is conferred by the state u 


or Function.—The view which 
cience adopt to-day in regard 
at it is an office or function 
pon only such persons as are 


° Boissy d'Anglas, the repórter of the proposal for a restricted suffrage, charac- 
terized the constitution of 1793 as “the organization of anarchy.” Shepard, 
article cited, p. 126. 

° Professor Duguit (op. cit., p. 447, and “L'état,” vol. TI, ch. 1) concludes a 

i at according to the French 


l h ne titulary of a right and an office 
(fonction) and that suffrage is at the same time a tight and an office, The right 


is the right to be recognized as a citizen, a right which carries with it the 
‘power” to vote, if the quality of citizen is accompanied by other qualities required 
y positive law to enable him to vote; the function implies the competence 
conferred upon a certain individual, invested with the quality of citizen, to exercise 
a certain public activity which calls him to vote. e matter is also Iuminously’ 
iscussed by Carré de Malberg, “Théorie generale de Vetat” (1922), vol. I, 
p. 440 ff. His conclusion, like that of Duguit, is that suffrage is successively 
both an individual right and a state office (fonction) : it is a right in so far as 
it belongs to the individual to exercise it; it is an office when viewed from the 
standpoint of the effects produced by it (p. 462). This appears to be also the 
view of Esmein, op. cit., 7th ed., vol, I, pp. 367 fi. 
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believed to be most capable of exercising it for the public good, 
and not a natural right which belongs without distinction to all 
citizens of the state.® The suffrage is a franchise or privilege; as 
to whether the exercise of it is a moral duty, and whether it 
ought to be a legal obligation opinions differ. 

In practice, all electoral systems, even in the most radical 
democratic countries, are constituted on this principle. Never- 
theless it is still the view of the masses who have no taste or talent 
for drawing fine distinctions, that every man does have & sort 
of primordial or natural right to vote, a right of which he cannot 
justly be deprived on grounds of alleged incapacity.'® It was 
partly on this ground that the demand for the enfranchisement 


of women was based. 


Is the Exercise of the Electoral Office a Duty ?—If the elec- 
toral function is an office or trust conferred or enjoined upon the 
individual in the interest of the social good, it would seem to follow 
logically that it is his duty to perform the functions with which 
he has been invested. Ought he to be obliged, therefore, by 
law to vote? That is, should what is generally admitted to be 
a moral or civic duty be made a legal obligation, the neglect of 
which should be punishable as is the refusal of the citizen to per- 
form jury service and, as is not uncommon, to discharge the duties 
of certain offices to which he may have been elected or 


? Compare Story, “Commentaries,” vol. I, sec. 580 ; Carre de Malberg, op. cit., 
vol. II, pp. 429, 438 and 445 ; and Esmein, op. cit, p. 306, where it is declared to 


be “a social function” the discharge of which supposes that the citizen who is 
o exercise it in the general interest. 


invested with it possesses sufficient capacity t 3 te 
Compare also Bluntschli (“Politik,” p. 421). who justly remarks : ‘Aber 
das Wahlrecht im Staate und fir Staatszwecke ist nicht ein naturliches Mens- 
chenrecht, sondern ein staatliches, vom Staate abgeleitetes, dem Staate dienendes 
Recht. Es besteht nicht auszer dem Staate und darf nicht bestehen wider den 
r üben die Wahler dieses 


Staat. Nicht als Menschen sondern als Staatsbirger | die s 
ch, nicht weil ihre persönliche 


Recht aus. Sie haben dieses Recht nicht aus si j 
Existenz und Entwicklung es erfordert, sondern sie haben es durch die Staatsver- 
fassung empfangen und üben es im Dienste des Staates aus, 


In the same sense see Ritchie, “Natural Rights,” p. 255 ; Meyer, “Wahlrecht,” 
9l; and Jameson, “Constitutional 


p. 4l; Ostrogorski, “Rights of Women,” pP- s Zon: 
Conventions,” sec. 337, who says the suffrage “is not a right at all; it is a duty, 
a trust enjoined upon, or committed to, some citizens and not to others.” The 
supreme court of Maryland in the case of Anderson v. Baker (23 Md. 596) said : 
“The right of suffrage is not an original, indefeasible right, even in the most free 
of republican governments ; but every civilized society has uniformly fixed, modi- 
fied, or regulated it for itself, according to its cwn free will and pleasure....” 

Compare Bryce, “Hindrances to Good Citizenship, _ Pp. 55, and Shepard, 
Art. cited p, 127. “Cf. Duguit, op. cit., p. 448. 
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appointed? Writers and statesmen are by no means lacking who 
hold the affirmative opinion. Where a representative democratic 
system of government is found, it is especially important, so it is 
argued, that all those who have been invested with the electoral 
franchise should participate in the choice of public officers or in 
referendal elections on legislative projects or questions of public 
policy submitted to them, otherwise the results of the election may 
not accurately represent the real will of the electorate.12 


Compulsory Voting.—In practice, however, compulsory voting 
has rarely been adopted by states. At the present time it appears 
to be in force only in Belgium, Rumania, Argentina, the Nether- 
lands, Czechoslovakia, and some of the Swiss cantons. It was 
embodied in the constitution of Belgium (Art. 48) in 1893 in 
consequence of the large abstentions on the part of the voters 
(they were 30 per cent in 1884 and 16 per cent in the important 
election of 1892) —abstentions which no doubt were due in part 
to the necessity which the voters were under of repairing to the 
capital town (chef-lieu) of the district.13 
cribed for failure to vote were comparatively 
a reprimand or a fine of from one to three 
offense to disfranchisement and dis 
office for the fourth offense. The penalties proved fairly effective 
and the abstentions fell at once to about 6 per cent and have 
continued approximately the same ever since. The provision for 
compulsory voting was retained in 1921 when the system of plural 
voting was discarded, and there appears to be little popular 
demand for its abolition. 

In Spain compulsory voting was introduced by law in 1907. 
The law required all males 25 years of age, except judges, 
notaries, priests, and men over Seventy years of age, to vote unless 
absent from the district or sick. Failure to do so was punishable 
by publication of the name of the delinquent as a mark of censure, 


The penalties pres- 
light, ranging from 
francs for the first 
qualification from holding 


“This appears to be the view of M. Duguit. See his “Manuel de droit 
const.,! pp. 91-92, and his “Traité de droit const.” (2d ed.), vol. II, p. 448, On 
obligatory voting generally see Moreau, “Le vote obligatoire,” Rev. Pol. et Parl, 
vol, VIL (1896), p. 36; Mallat, ibid., Apr. 10. 1906, p. 119 ; Coutant, “Le vote 
obligatoire” (1898); and Jéze, in the Rev, du Droit Pub, (1905), p. 782. 

Reed, “Government and Politics of Belgium,” p. 56. See also Nerinck, 


“Compulsory Voting in Belgium,” Ann. Amer. Acad. of Pol. and Soc. Sci. Sept- 
1900, pp. 275 f. 
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by a two per cent increase of his taxes, by the loss of one per cent 
of his salary if he was in the employ of the state, and in case of 
repetition of the offense, by the loss of the right to hold public 
office in the future. The law is said to have been largely a dead 
letter as appears from the fact that as many as 80 per cent of the 
electors in some country districts abstained from voting. 
Compulsory voting was introduced by law in Argentina in 
1912, where it is said to be successful, and by constitutional 
amendment in the Netherlands in 1917, in the latter country for 
the same reason which had led to its adoption in Belgium in 
1893. The penalty for failure to vote in the Netherlands is 3 
florins for the first offense and 10 for each subsequent offense. 
On account of widespread opposition to the law, however, it has 
been difficult to enforce it. It is said that in Amsterdam and 
the Hague, especially, in a recent election large numbers of per- 
sons united into groups for the purpose of turning the system 
into ridicule by voting for absurd candidates. By a constitu- 
tional amendment in 1925 the obligatory clause was removed from 
the constitution and the matter is now regulated by statute, for 
the repeal of which there is much demand. By the electoral 
law of February 29, 1920, compulsory voting was introduced into 
Czechoslovakia. The obligation does not apply, however, to voters 
over 70 years of age or to sick persons. The penalty prescribed 


is severe: a maximum fine of 5000 crowns or a term of imprison- 
one month. The constitution 


pligatory suffrage for elections 
68). In some of the 


the system of obligatory 


ment varying from 24 hours to 
of Rumania) ‘ (1923) established © 
of both houses of parliament (Arts. 64, 
German states, prior to the World War, 
Voting was also in force. à ; 

In France, where the rule of obligatory voting has existed 
since 1875 in the case of the electors who choose the Senate,16 
there has been a movement recently for the extension of the sys- 
tem to all elections. In 1921 Professor Joseph Barthélemy, a 


member of the Chamber of Deputies, introduced a bill for this 
purpose and the commission to which it was referred made a 


> 2 leory Voting,” Pol Sci. Quar., vol. XXXVI (1923), p. 571. 
= Robots ee eel 14,000 electors, in this spirit elected a notorious tramp 
to the city council. Current History, June, 1925. 


1T aw of August of 1875, Art. 18. 
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favorable report, but apparently it never came to a vote in the 
chamber. The question of introducing compulsory voting in 
Massachusetts was discussed in connection with the recent revi- 
sion of the constitution of that state and there appears to be some 
sentiment in favor of it in England, where 4,650,000 of the 
14,000,000 electors abstained from voting in the parliamentary 
elections of 1922. 


Objections to the Principle of Compulsory Voting.—The 
principle of compulsory voting is condemned by nearly all political 
writers on the ground that it cannot be defended upon considerations 
either of sound political science or of public policy. It assumes 
that voting is a public legal duty instead of a privilege or a moral 
duty. However reprehensible may be the conduct of the citizen 
who neglects his civic obligations and his public duties as a mem- 
ber of society, it is hardly the province of the state to punish by 
legal means the non-performance of such duties." The value of 
universal suffrage depends on its being regarded as at once a 
privilege and a moral duty. If the exercise of it were required 
by law, the privilege would, it is contended, be exercised as a 
mere form and without regard to the public good, very much as 
it was by the sans-culottes of Paris, who were paid for their 
attendance at the elections during the French Revolution. The 
effect would be a marked lowering of the character of the pri- 
vilege. Moreover, compulsory votes would be 
chasable and there is danger that they might comi 
by their market value.18 


more easily pur- 
e to be estimated 


* Compare Lieber, “Political Ethics,” vol. Il, p. 230. 

*Cf. Bradford, “Lessons of Popular Government,” yol. II, p. 187. For a 
strong criticism of the principle of compulsory suffrage see Esmein, “Droit 
constitutionnel” (3d ed.), pp. 216 ff. See also Benoist, “Le crise de Tétat 
moderne,” pp. 49-55, and Taft, “Popular Go 


‘ Lar sovernment,” p, 19, both of whom 
‘condemn the system as unsound in principle and difficul 


t of enforcement. But 

Professor Barthélemy, who has made a careful study of the working of the system 

of compulsory voting in Belgium, says Belgian sentiment is unanimous that it 
as proved an effective means of political education, 

Mr. Robson, an English writer, in his article cite 

Wisdom of compelling electors to vote should be j 


whether it is theoretically justified or not, but upon 
that is, whether 


Penalty imposed does not 


d above, concludes that the 
udged not on the basis of 
considerations of expendiency, 
isadvantages. If the 
ting to be regarded 

ess to obey the law 
Z said to be in Belgium, it might 
distressingly large least in Great Britain, where the abstentions are 80 
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Plural and Weighted Voting.—The modern democratic princi- 
ple is that every adult man, if not also every adult woman, not dis- 
qualified for reasons of character or incapacity, should be entitled 
to one vote. Does it also require that this vote shall count in the 
determination of the result the same as the vote of every other 
elector, or that no elector shall have more than one vote? 
Modern theory and general practice is in favor of the affirmative 
view. Systems of plural or weighted voting—sometimes called 
differential voting,—however, have not been lacking. In 1893, 
by an amendment to the constitution, Belgium introduced such 
a system. Every male citizen twenty-five years of age and a 
resident at least one year in the commune was allowed one vote ; 
a supplementary vote was allowed to every man who had reached 
the age of thirty-five years and had legitimate offspring and paid 
a tax of 5 francs to the state; also to every landed proprietor 
twenty-five years of age the value of whose land aggregated at 
least 2000 francs. Two supplementary votes were allowed to 
every citizen twenty-five years of age who possessed a diploma 
from an institution of higher learning or a certificate showing the 
completion of a course of secondary education; or who held or 
had held a public office or who practiced or had practiced a pri- 
vate profession which presupposed that the holder possessed at 
least a secondary education. No one, however, might have more 
than three votes in the aggregate.1° 

In practice the system favored especially the peasants, priests, 
public officials, and the professional classes, and perpetuated the 
control of the Catholic party and reduced the strength of the 
Socialist party, the majority of whose members were entitled. to 
but a single vote.2° Beginning some time before the World War, a 
strong demand for the abolition of what was regarded as an unde- 
mocratic and unjust system of suffrage, because it gave a majority 
of the votes to a minority of the voters, became widespread 
throughout Belgium. Socialist demonstrations and nation-wide 


2 Constitution, Art. 47, Dodd, “Modern Constitutions,” vol. I, pp. 132-133 ; 


i it., p- . F elaborate study of the history and working of 
caet poina w kaiia Dupriez, “Le suffrage universel en 


t ian sys of plural suffrage, see a J 
ages ton See as Desjardines, “La liberté politique dans HEE moderne,” 
p. 239. et seq.; Barthélemy, “L'organisation du suffrage et l'expérience Belge” 
(1912) ; also his “Le probleme de la compétence dans la démocratie (1918), 
pp. 41-42 ; and Reed, “Government and Politics in Beligium’ (1924), p. 4l. 
2Tt should be said, however, that large numbers of workingmen had two 


votes and many who were heads of families had three. 
G: Pc—33 
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strikes were organized and directed against it, and the popular 
slogan, “one man one vote” was a feature of every election cam- 
paign 21 Finally when the constitution was revised in 1921 one 
of the democratic reforms which were introduced was the aboli- 
tion of plural voting. 


Merits of Weighted Voting.—The Belgian system represented 
an effort to combine the advantages of universal suffrage with a 
scheme of what Sidgwick calls “weighted voting,” with a view 
to mitigating the evils believed to be inherent in a system ot 
universal suffrage, by preventing the ignorant and uninstructed 
mass of the community from overriding the intelligent and more 
capable few. It rested on the assumption that there are some 
individuals in the state whose votes ought to be given a greater 


weight in the choice of public officials than those of the rest, that 


while every one ought to have a vote, some ought to have more 
than one. 


It recognized, in short, that some men are wiser and 
better fitted to choose, and that some men’s opinions should count 
for more than others’ in ascertaining the general will. It was an 
application of Taine’s doctrine that voices should not be “count- 
ed” ; they should be “weighed.” The Belgian system took into 
consideration the elements of property, education, family relation, 
and occupation or profession in determining the weight of a 
man’s voice in the government,22 

The Objection to Weighted Voting. 
such a system of suffrage lies in the diffic 
practical standard or criterion by whic 
votes may be graduated. Any scheme fo 
to the votes of the property owner, 


the head of a family, the professional m 
arbitrary. 


—The chief objection to 
ulty of finding a just’ and 
h the weight of different 
r assigning different values 
the man of education, 
an, etc., must be largely 
The possession of property, for example, is often the 


result of accident rather than of thrift, €conomy, or capacity, and 

* As to these demonstrations, see Schapiro, “The Political Strike in Belgium,” 
pp. 1035 #. 

“Esmein (“Droit constitutionnel,” p, 240) 


nstil ly ) criticizes the method of plural 
Principle which is a logical contradiction, If, he asks, its 


À : the incapacity of others would it 
ogical to refuse entirely the electoral right to the latter? In admitting 


and in fact led tonne hee et o eten with universal suffrage 
ed to its logical annihilation. n the subj ing in 
general see Boroi subject of plural voting 


pp. 93 ff. 
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even if it were otherwise, popular opinion is so averse to the 
basing of political rights upon wealth that the scheme would be 
hard to defend in a democracy. It is sometimes said in support 
of the argument that the wealthy have more interests to be pro- 
tected than the poor and should therefore be given a propor- 
tionately larger share in the choice of those who govern? But 
to this it may be replied that the power of self-help among the 
rich is correspondingly greater, and hence the need of state pro- 
tection is less than in the case of the poor. Weighted voting for 
the wealthy, moreover, tends toward the establishment of class 
government and government by the wealthy few at that—the most 
obnoxious of all forms of government. The nature of one’s 
profession or occupation is regarded by some as a fairly just and 
practical test for determining the weight of a vote. Thus, it is 
said, an employer is likely to possess more ability and intelligence 
than an employee; a banker, a merchant, or a manufacturer, 
more than an artisan: one engaged in a learned profession, more 
than one engaged in an unskilled trade ; and so so. 


Mill’s Defense.—John Stuart Mill, who was an advocate of the 
scheme of “weighted voting,” expressed the opinion that two or 
more votes might properly be allowed to every person who “exer- 
cises any of these superior functions.” A system of plural voting in 
which a superior weight was assigned to the vote of the educated 
man was strongly recommended by Mill as a “counterpoise to the 
numerical weight of the least educated.” It would be a means, he 
argued, of offsetting the “more than equivalent evils” of a “com- 
pletely universal suffrage.” In any system providing a widely 
extended suffrage it might be wise, he said, “to allow all graduates 
of universities, all persons who have passed creditably through 
the higher schools, all members of the liberal professions, and 
perhaps some others who registered specifically in those characters, 
to give their votes as such in any constituency in which they 
choose to register; retaining in addition their votes as simple 
citizens in the localities in which they reside. All these sugges- 
tions are open to discussion as to details ; but it is evident to me 
that in this direction lies the true ideal of representative govern- 
ment, and that to work toward it by the best practical contrivances 
which can be found is the path of real political improvement.” 


*3 Compare Sidgwick, “Elements of Politics,” p. 390. 
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Systems of Plural Voting in Other Countries than Belgium.— 
In England plural voting was formerly employed in vestry elections 
and in the elections of poor law guardians. Even now one may 
cast two votes under certain conditions. Thus one who is ap 
occupier for business purposes of premises worth £10 a year n 
a constituency other than that in which he resides, may vote in 
both constituencies. Again the holder of a degree from any one 
af the universities may vote not only for the election of a mem- 
ber from the constituency in which he resides but also for the 
member to which his university is entitled. 

For many years the complete abolition of plural voting was 
a part of the Liberal program and in 1906, when the Liberal party 
came into power, the ministry brought in a bill to establish the 
principle of “one man one vote.” It passed the House of 
Commons but was rejected by the House of Lords?t The matter 
was discussed again in 1918 in connection with the Suffrage Act 
of that year, but the. Conservative elements insisted on retaining 
it as a means of preventing the submergence of the more educated 
and wealthy part of the electorate. The Liberals finally con- 
sented to retain the principle with the restrictions and conditions 
mentioned above.25 

In some of the German states, prior to the World War, a 
system of unequal suffrage existed. Thus the suffrage for the 
Landtag, or lower chamber of the Prussian legislature was orga- 
nized on a three-class basis under which the members were 
chosen individually by colleges of electors in each district who 
were themselves chosen by voters grouped into three classes 
according to the amount of the taxes which they paid. The result 
was to give the wealthier classes the preponderance of represen- 
tation in the legislature, as it was intended to do. Judged by the 
standards of modern democracy, it was the most archaic and 
unjust system of suffrage in the world. The Social Democra- 
tic party, although probably in the Majority numerically through- 
out Prussia, was rarely able to elect a single deputy to the 


«Lowell, “Government of England,” vol. I, p. 215, 

md Ogg, “Governments of Europe,” p, 130. 
e Under this system it happened in 1903 that in 2159 
single individual paid one third of the taxes. In 1893, of the nine Prussian 
ministers (among them Prince von Bülow), six voted in the third class and three 
in the second class, among them the historians Treitschke and Von Sybel and 


electoral districts 2 
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Landtag. ‘The same system existed for the election of members 
of Prussian municipal council?? and for the election of the legis- 
latures of several of the other German states, notably Saxony until 
1909, where each elector had from one to four votes according 
to his office, fortune, or education.*$ 

The system was defended in Germany on the theory that 
of voting was not inconsistent with true democracy, 
f the suffrage the interests of property 
as well as numbers ought to be taken into consideration, and that 
universal equal suffrage would lead to government by those who 
had the least interest at stake and to the exploitation by them of 
the wealthier classes2® So far as the Government of cities was 
concerned, it was the German theory that a municipal corpora- 
tion is analogous to a private stockholding enterprise and con- 
sequently only those who are stockholders—that is, those who pay 
taxes—could justly claim the right to vote in the management 
of the affairs of the enterprise, and that the voting power of those 
who were entitled to vote should be measured according to the 


amount of their interests. 


inequality 
that in the organization o 


Disappearance of Plural Voting.—The German constitution of 
1919 requires that the legislatures of all the states (Länder) com- 
posing the Reich shall be elected by equal suffrage. No one of 
the states could, therefore, if it desired, reéstablish a system of 
weighted and unequal suffrage. 

In Australia, until 1907, a complicated five-class system pre- 
vailed, under which the property-owning and tax-paying classes 


exercised the prepondering influence. Until 1896 only tax- 
but in that year an additional class was created 
which elected about one sixth of the 


By a constitutional amendment adopt- 


payers could vote, 
based on universal suffrage, 
members of the chamber. 


Prince Radziwill. See Gerlach, “Ņ histoire du droit électoral prussien” ; Brocard, 
“La réforme electorale en Prusse, et les partis,” Rev. Pol. et Parl., Feb. 1912, 
p. 289; Barthélemy, “Les institutions politiques de TAllemagne contemporaine,” 

p. 70; and Ogg. “Governments of Europe,” pp. 661 f- 
See Munro, “Government of European Cities,” pp. 128 ff., and Brooks, 
“The Three-Class System in Prussian Cities,” Municipal Affairs, vol. II, p. 396 f. 
3 As to the suffrage in the German states prior to the World War, see Dodd, 
“Constitutional Developments in Foreign Countries,’ Amer. Pol. Sci. Review, 

vol. IV (1910), pp. 337 ff. ? 
n scholars in “Modern Germany in 
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Relation to the Great War” (English translation by Whitelock, 1916), especially 


the observations of Professor Schmoller, p. 213, 
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ed in 1907, however, the five-class system was abolished and 
virtual manhood suffrage was established for the election of all 
representatives to the popular chamber.%° In consequence of 
the important constitutional changes that have been made in 
Europe since the World War the system of plural or weighted 
voting has disappeared everywhere except in England, where, as 
stated above, it still survives in very limited form. In so far as 
it permits an individual to vote both in the district in which he 
is domiciled and in another district in which he owns real estate, 
the principle is defensible on the theory that taxation and repre- 
sentation are conditioned the one upon the other. 


Proposed Family Voting in France.—In France during the 
World War a considerable propaganda was carried on for the intro- 
duction of a system of family voting under which the head of the 
family should have, besides his personal vote, a vote for his wife 
and one for each of his children. The principal argument in 
favor of the scheme was that it would prove an efficacious means of 
encouraging, by the reward which it offered, larger families and 
thus promote the increase of a declining population. Moreover, it 
was argued that a parliament elected by such a system would re- 
present the nation on its true basis, which it was assumed was the 
family rather than the individual. Bills providing for such a sys- 
tem were introduced at various times in the Chamber of Deputies, 
one of them in 1920 having been signed by 200 deputies. 


In Japan.—In the debates on the Japanese electoral law of 
1925 a strong plea was made in favor of confining the parliamen- 
tary suffrage to heads of families, whether males or females.32 


II. THE CONSTITUTION OF THE ELECTORATE 


Early Restrictions.—Regarding the constitution of the electo- 
rate—who should enjoy the franchise and who should be denied 
it—both theory and practice have materially varied in different 
epochs and in different countries. Perhaps the most remarkable 


Dedd, “Modern Constitutions,” vol, I, p. 27, note 5 
Amer. Pol. Sci. Rev., vol. IV, p. 330. ` 

“ Duguit, “Traité de droit const.” (2nd ed., 1923), vol. II, p. 451, There is 4 
considerable French literature dealing with the subject. See especially Enfiere, 
Le vote familial” (1923); Landrieu, “Le vote familial” (1923); Fosse, “L 
Vote familial” (1924), and an informing article by Gooch, “Family Voting ™ 
France, Amer. Pol. Sci. Review, vol. XX (1926), p. 299 ff. 

See Quigley, in Amer. Pol, Sci. Rev., vol. XX (1926), p. 395. 
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phenomenon in the history of democracy in the past century has 
been the steady evolution of the suffrage from a narrow, frequently 
unequal, and indirect system to one which is now virtually 
universal, direct, and equal. One restriction after another, reli- 
gious, economic, racial, and sexual, have disappeared before the 
rolling tide of democracy until to-day few barriers remain. 


In the early part of the nineteenth century important Tes- 


trictions were universal even in countries like France and the 


United States. 


Restrictions in France. 
1814, the payment of a tax amoun 
attainment of the thirtieth year of age were required as condi- 
tions to the exercise of the suffrage. The Revolution of 1830 
brought about a reduction from 300 to 200 francs in the amount 
of the tax contribution required of electors and the lowering of 
the age requirement of twenty-five years for members of the lower 
chamber. During both the period of the Restoration and the 
July monarchy, the number of electors in proportion to the popu- 
lation was exceedingly small, and this became the cause of wide- 
spread popular discontent. A movement for direct universal man- 
hood suffrage became active about 1840, and it triumphed in 1848 
with the establishment of the second republic, the construction of 
which declared that suffrage should be direct and universal and 
that all Frenchmen twenty-one years of age and in the enjoyment 
of their civil rights should be electors, regardless of the amount 
of their property. This system was continued under the second 
empire and under the third republic, and is still in existence. 

In England and the United States.—_In England, until 1832, the 
as limited in the counties to freeholders 


parliamentary franchise W: 
] value of forty shillings ; 


whose landed property was of the annua 
e value of forty shillings was 


and in the eighteenth century th 
many times what it is to-day.# In the English colonies of America 


freehold qualification for voting were common in the seventeenth 
and eighteenth centuries, and jn a number of them religious 


qualifications also existed. The Massachusetts charter of 1691, 


—In France under the Restoration, in 
ting to 300 francs and the 


= Charter of 1814, Art. 35. For excellent reviews of the history of the suffrage 
in France, see Duguit, “Droit const.” (Ist ed.), vol. I, pp. 175 ff, and Esmeri. 
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for example, limited the suffrage to possessors of freeholds of the 
annual value of forty shillings or of other estates to the value of 
forty pounds. Likewise the early state constitutions generally 
restricted the right of voting to the property-owning classes. In 
some, the New Hampshire, Delaware, Georgia, and Pennsyl- 
vania, the payment simply of a tax was required, but in others 
the suffrage was restricted to owners of land of an annual value 
ranging in amount from three pounds in Massachusetts to fifty 
pounds in New Jersey.3& 

With the rapid spread of democratic ideas after 1820, how- 
ever, restrictions upon the suffrage began to disappear, and before 
the middle of the century practically the entire adult white male 
population was in the enjoyment of the franchise, though here 
and there a small property qualification was required. Only one 


or two of the older states restricted the right to vote to those who 
could read and write. 


In Germany and Other Countries.—In Germany under the im- 
perial constitution of 1871 what amounted to universal manhood 
suffrage prevailed for elections to the Reichstag, although voters 
were required to be 25 years age. But as pointed out above, 
the suffrage for state elections in’ Prussia, Saxony, and other states 
was restricted, unequal, and indirect. In Austria until 1907 
only a small fraction of the lower chamber was elected by uni- 
versal suffrage. In Hungary the suffrage was constituted upon 
the basis of a complicated system of property, tax-paying or 
educational qualifications so adjusted as to insure the over- 
whelming domination of the Magyar race in parliament. In 
Norway universal male suffrage was not introduced until 1898. 
In Belgium until 1893 there was a tax-paying qualification, the 
effect of which was to exclude all but about 79,000 of the men 
ina population of 4,000,000.37 In that year the restrictions were 
teduced, but in consequence of the system of plural voting intro- 
duced at the same time and described above, the voting strength 
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of the poorer classes was kept far below what it would have been 
under a system of equal voting. In Italy until 1912 there was a tax- 
paying and an educational qualification the effect of which dis- 
franchised all but about 3,000,000 of the men in a total population 
of more than 34,000,000. With the removal of these restrictions 
in 1912 the number of voters rose to more than 8,000,000.88 Tu 
Japan until 1925 there was a tax-paying qualification, the effect 
of which was to disfranchise a large majority of the adult male 
population. 

ffrage.—The long movement 


Early Objections to Universal Su 
l] establishment of universal 


which finally triumphed in the genera 
manhood suffrage had many opponents who attacked it as unwise 
and dangerous. The historian Macaulay in 1820 argued that 
universal suffrage would, upon utilitarian principles, lead to one 
“vast spoliation” and that if it were ever put into effect in 
England “a few half naked fishermen would divide with the owls 
and foxes the ruins of the greatest of European cities.”*° 

Lecky in his “Democracy and Liberty,” as pointed out in an 
earlier chapter, dwelt upon what he conceived to be the dangers 
overnment by the ignorant masses and pleaded for a suffrage 


ducation arid property. The legislature, he 
and it should be chosen 


ose who contribute the 


of g 
based in part upon e€ 
said, is essentially a machine for taxing, 
by an electorate restricted mainly to th 
taxes.11 “One of the great questions of politics in our day,” he 
said, “is coming to be, whether at the last resort, the world should 


be governed by its ignorance or by its intelligence.” The idea 
that the “ultimate source of power should belong to the poorest, 
the most ignorant, the most incapable, who are necessarily the 
most numerous, is a theory which assuredly reverses all the past 
experiences of mankind.#2 The election. returns, Lecky went 


8 Ogg, op. Cit, p- 532. But since the advent of Mussolini new restrictions 
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on to say, very rarely represent real public opinion because under 
a system of universal suffrage there are multitudes who never 
contribute anything to public opinion, ' but cast their votes as 
directed by other individuals or organizations, or at haphazard, 
when they are ignorant of the candidates and issues. One man 
““will vote blue or yellow” because his father voted that way, 
without reference to the principles involved; others are governed 
by prejudices, and so on. “A bad harvest or some other disaster 
over which the government can have no more influence than over 
the march of the planets,” he observed, “will produce a discon- 
tent that will often govern dubious votes and may perhaps turn the 
scale in a nearly balanced election.” Lecky predicted that the day 
would come when it will appear to be “one of the strangest facts 
in the history of human folly” that the theory that the best way 
to improve the world and secure national progress is by placing 
the government under the control of the least enlightened classes 
should have once been regarded as liberal and progressive. 

In considering the attitude of the ignorant masses toward 
scientific progress, Sir Henry Maine, one of the most powerful 
critics of popular government, went to the length of asserting 
that “universal suffrage, which to-day excludes free trade from 
the United States, would certainly have prohibited the spinning 
jenny and the power loom. It would certainly have prohibited 
the threshing machine. It would have prevented the adoption 
of the Gregorian calendar, and it would have restored the 
Stuarts. It would have proscribed the Roman Catholics with 
the mob which burned Lord Mansfield’s house and library in 
1780, and it would have proscribed the Dissenters with the mob 
which burned Dr. Priestley’s house and library in 1791."4 Sir 
James Stephen, referring to the “accepted theory of government” 
which appeared to be “that everybody should have a vote,” 
declared that he for one must object to such a theory. The 
theory and practice of universal suffrage, he concluded, tended 
“to invert what I should have regarded as the true and natural 
relation between wisdom and folly.’44 

The Belgian publicist Emile Laveleye, another critic of 
universal suffrage, while admitting its advantages in dignifying 
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the individual and affording a means for the political education 
of the masses, yet asserted that under a parliamentary system of 
government it would lead to the “loss of liberty, of order, and 
of civilization.” 45 

The Triumph of Universal Suffrage.—But in the face of the 
democratic tide which as Stephen admitted was already sweeping 
onward with irresistible force even in England at the time he 
wrote (1873), these pleadings for a restricted suffrage were 
voices crying in the wilderness. There is no evidence that the 
enfranchisement of the masses in countries like England and 
America. is likely to produce the dire results which Lecky, 
Maine, and Stephen prophesised. Nevertheless, their warnings 
concerning the dangers of universal suffrage are not to be taken 
lightly. The truth of much of what they said regarding the in- 
capacity of the ignorant masses for self-government is abundantly 
established by reason and the experience of the past. If govern- 
ment by the whole people is to be a success they must be fitted 
and made capable for self-government. To vest the power of 
choosing those who are to rule the state in the hands of the in- 
capable and unworthy classes, as Bluntschli justly remarked, would 
mean state suicide. Give the Suffrage to the ignorant, said 
Laveleye, and they will fall into anarchy to-day and into despotism 
to-morrow.4® Whatever the truth in either proposition, we should 
do well to heed the saying of John Stuart Mill that universal 
teaching must precede universal enfranchisement. 


III. Woman SUFFRAGE 


Arguments against the Political Enfranchisement of Women. 
—Hand in hand with the spread of democracy and the extension 
of the suffrage to the masses of the male population has gone the 
movement for the political enfranchisement of women. At the 
time of the French Revolution, when the dogma of universal 
suffrage was at its height of popularity, a petition was presented 
to the National Assembly asking for an extension of the right 
of voting to women, and it received the support of men like 
Condorcet and others. It was said that if voting was a natural 
right of the citizen, it ought not to be denied to women. For 


“Te gouvernement dans la démocratie,” vol. II, pp. 51-52. 
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a long time, however, after the democratic movement had result- 
ed in the political enfranchisement of the masses of the male 
population, women were wholly excluded from the suffrage in 
all countries, even the most democratic. Restriction of the right 
to vote exclusively to males was not regarded as at all inconsistent 
with the principle of democratic government, or with the doc- 


trine of the consent of the governed. 


The arguments against the political emancipation of women 
are no doubt familiar to the readers of this book and do not 
therefore need to be reviewed in detail. Briefly stated, one of the 
main reasons advanced against it was the allegation that the active 
participation of women in political life would tend to unsex them 
and destroy the qualities which distinguish them from men. 


Those who held this view maintained that the function of 
maternity is woman’s peculiar mission, and that the home rather 
than the political arena is her natural sphere. Her nature unfits 
her for engaging in political affairs; if she allows herself to be 
drawn away from the home by the distractions of the political 
campaign, the household of which she is the guardian, and the 
young which it is her high mission to bear and rear, will be 
neglected. In short, the exactions of political life are inconsis- 
tent with the duties of child-bearing and the rearing of families. 
Woman suffrage strikes at the integrity of the home and leads 
to the lowering of family life, said Bluntschli, for upon the wife 
more than upon the husband depends the welfare of the family. 
It is impossible, he said, for man to revere and honor a “political 
woman.” Only man, he quoted Aristotle as saying, was intended 
for political life. Moreover, since the family cannot be expected 
always to vote as a unit, female suffrage would tend to introduce 
discord and dissension in the home by setting each member 
against the other. On the other hand, if the wife voted accord- 
ing to the advice or dictation of the husband, her vote would be 
merely a duplication of his, and nothing would be gained by 
giving her the ballot. In this case, said Bluntschli, it would be 
wiser to give the husband two votes, leaving to the wife the right 


of exerting her powerful influence but without the duty and 


responsibility of participating in the election herself. Both 


Bluntschli and Laveleye maintained that the enfranchisement of 
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women in Catholic lands would open the way to the rule of the 
Jesuit class, since their votes would be effectually controlled by 
the priests of the Catholic church. The Kulturkampf struggle 
between state and church in Germany, Bluntschli declared, 
abundantly showed that the opinions of women were easily con- 
trolled by Catholic priests and that had they possessed the 
suffrage equally with men the struggle would have terminated in 
favor of the church.*? This fear is one of the reasons why women 
are still unenfranchised in France and Italy. 

it is said by some opponents of woman suffrage that since 
women are physically incapable of discharging all the duties and 
Obligations of citizenship which devolve upon males, they have 
no right to demand the privileges. They cannot serve in the 
army or the militia or the posse comitatus, or serve the state in 
many other capacities without violating the properties and safe- 
guards of female virtue. Nevertheless, as Sidgwick aptly re- 
marked, the military argument has no force in states where 
military service is mainly voluntary and where men who are not 
trained soldiers are rarely called into the service.*s 


Defense of Woman Suffrage.—In answer to these and other 
arguments it was replied that differences of sex do not constitute 
a logical or rational ground for granting or withholding the 
suffrage to a citizen who is otherwise qualified; in short, the 
criterion for determining the right to vote is not physical, but 
moral and intellectual. “I see no adequate reason,” said Sidg- 


“Bluntschli, “Politik,” bk. X, ch. 2; Laveleye, “Le gouvernement | dans la 
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wick, “for refusing the franchise to any self-supporting adult, 
otherwise eligible, on the score of sex alone ; and there is a danger 
of material injustice resulting from such refusal so long as the 
state leaves unmarried women and widows to struggle for a 
livelihood in the general industrial competition without any 
special privileges or protection.’”"49 In short, one capable citizen 

led to participate in the choosing of those who 


js as much entit 
govern as another, and sex should have nothing to do in deter- 


mining the right. 
John Stuart Mill, one of the first and most powerful ad- 


vocates of woman suffrage, said: “I consider it entirely irrelevant 
to political rights, as difference in the color of the hair...... 
If there be any difference, women require it more than men, 
since, being physically weaker, they are more dependent on law 
and society for protection.” 


The Argument of Self-Protection.—In the second place, it was 
urged that women should be given the franchise as a means of 
self-protection—not necessarily that they may govern, but that 
they may defend themselves against the unjust class legislation 
to which it is alleged they are frequently subjected. Laws con- 
cerning the rights of women, remarked Laveleye, ought not to 
be made by men alone. In short, considerations of justice re- 
quire that government of both men and women should not be 
government by men alone. The force of this argument possesses 
added weight on account of the character of modern industrial 
and social conditions under which women live. They are to-day 
competing with men side by side in nearly every trade and occu- 
pation and in many of the learned professions. Therefore, the 
plea that the wage-earner should be given the ballot as a defense 
against his employer applies with equal, if now stronger, force 


to the argument for woman suffrage. 


Argument Based on Logic.—In the third place, it was urged 
that the political enfranchisement of women ought to follow 
naturally and logically their civil enfranchisement. Nearly 
nd legal disabilities of women have dis- 
capable of owning property, entering 
ll gainful occupations equally 


everywhere the old civil a 
appeared; they are now 
into contracts, and engaging 1n 4 
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with men. The arguments upon which they were formerly 
denied equal civil rights with men are largely the same as those 
which were recently relied upon to justify the denial to them 
of political rights and privileges. If women are capable of 
managing their own business affairs, of entering into con- 
tractual relations, of competing with men in the professions and 
Occupations, of teaching them in the schools and colleges, they 
are capable of sharing with men the exercise of political privileges 
and rights. It is difficult indeed to defend a theory which permits 
the shiftless, improvident, and non-taxpaying male to have a 
voice in legislation, particularly when its effect is to impose 
burdens upon the taxpayers, but denies a voice to the self- 
Supporting unmarried woman who owns property and contributes 
to the financial support of the state. 


The Purification Argument.—In the fourth place, it was argued 
that the admisssion of women to a share in the management 
of political affairs would inure to the common good by 
introducing into political life a purifying, ennobling, . and 
refining influence that not only would tend to elevate the tone 
of public life and bring about more wholesome political 
conditions in society, but also would insure better government. 
In other words, society would gain by the change. Many instances 
were cited by the advocates of suffrage for women to show that 
in countries where they had been given the franchise they had 
wielded a decisive influence in securing the enactment of 
advanced social legislation, particularly as regards such matters 
as child labor, the employment of women in factories, the public 
health, tenement houses, the sale of liquor, public libraries, 
better educational facilities, pure food legislation, and similar 
Matters. Nobody, said Mill, pretends to think that women would 
make a bad use of the suffrage. “The worst that can be said,” he 
continued, “is that they would vote as mere dependents at the 
bidding of their male relations. If it be so, let it be. If they think 
for themselves, great good will be done, and if they do not, no- 
harm. It is a benefit to human beings to take off their fetters, 
even if they do not desire to walk. It would already be a great 
improvement in the moral position of women to be no longer 
declared by law incapable of an opinion, and not entitled to a 
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preference, respecting the most important concerns of humanity. 
There would be some benefit to them individually in having some- 
thing to bestow which their male relatives cannot exact, and are 
yet desirous to have. It would also be no small thing that the hus- 
band would necessarily discuss the matter with his wife, and that 
the vote would not be his exclusive affair, but a joint concern.” 
Regarding Esmein’s argument that the exclusion of women 
from voting had its foundation in the natural law of the division 
of labor between the two sexes, Professor Duguit pointed out 
that the law invoked merely leads to this, that upon neither men 
nor women may be confided functions which their sexual nature 
prevents them from performing. It would be necessary to prove, 
therefore, that the physical and intellectual constitution of women 
rendered them incapable of exercising political functions—a 
proof which no one had produced.*? 


Early Extension of the Suffrage to Women.—Mill, in 1861, 
prophesied that “before the lapse of another generation the acci- 
dent of sex, no more than the accident of skin, will be deemed 
a sufficient justification for depriving its possessor of the equal 
protection and just privileges of a citizen.” The prophecy proved 
true in part, and before his own’ generation had passed, 
experiments with woman suffrage on a limited scale were already 
being made in the United States. Once introduced, it spread 
rapidly; organized movements for the political enfranchisement 
of women, some of which were international in scope, were 
formed in America and Europe and before the outbreak of the 
World War the movement had achieved notable successes in 
many countries. In the United States women had acquired an 
equal right to vote with men in a number of western states; and 
in others, the right to vote in school elections, municipal elections, 
or, in the case of taxpayers, on proposed bond issues. In Great 
Britain, they enjoyed the franchise equally with men in all ex- 
cept parliamentary elections and were eligible to most local offices. 
Both the Conservative and Liberal parties at different times pro- 
claimed themselves to be in favor of extending the privilege to 
parliamentary elections, and the rising Labor party made the 
enfranchisement of women a leading feature of its program. 
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In Australia women were given the full right of voting equally 
with men in the Commonwealth elections and were made eligible 
to seats in parliament. In most of the Australian states, including 
Tasmania, and in New Zealand, they were put on a footing of 
equality with men in respect to voting in state elections. In all 
the Canadian provinces widows and spinsters acquired the 
franchise either in school or municipal elections or both, and in 
some of the northwest provinces no distinction was made between 
married and unmarried women. 

In Finland in 1907, all women 25 years of age who paid a 
small tax were given the right to vote, the effect of which was to 
enfranchise almost 300,000 women. In 1908 the women of 
Denmark were given the right to vote in municipal elections and 
in 1915 the right was extended to all elections. 


Spread of Woman Suffrage since the World War.—The events 
of the World War gave a great impetus to the movement 
for the political enfranchisement of women everywhere, even in 
countries where it had formerly made little progress. During 
the war the women of most belligerent countries played an 
important rôle in the prosecution of the war. They filled many 
places left vacant by men who served in the armies ; they worked 
in government offices and in ammunition factories, and con- 
tributed in numerous ways to the advancement of the cause 
for which the nations were fighting. To many minds their full 
and equal political enfranchisement with men appeared to be a 
just and well-earned reward. In consequence, there was a general 
extension of the suffrage to women throughout America and 
Europe. In Great Britain by the Representation of the Peoples 
Act of 1918 the parliamentary franchise? was conferred upon 
all women over 30 years of age who themselves, or whose husbands, 
Were entitled to be registered as local government electors. The 
effect of this law was to add about 6,000,000 new voters to the 
British electorate. Ten years latter (1928) the age requirement 
for women voters in Great Britain was reduced to 21 years, the 
same as for men. The Russian Soviet constitution of 1918 
(Art. 64) conferred equal suffrage upon women who had attained 
their 18th year. By constitutional amendment in the United 


= As stated above, English women already had the local fran 
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States (1919) women were put on an equal footing with men in 
all state, national, and local elections. In Germany, where before 
the war the political enfranchisement of women found few 
advocates, all women over 20 years of age were by the constitution 
of 1919 (Art. 22) given the full and equal suffrage with men in 
the parliamentary elections; and the Prussian constitution of 
1920 (Art. 4) gave the same right to women in the state elections. 
The new constitutions of Austria (Art. 26), Czechoslovakia 
(Art. 9), and Poland (Art. 12) did likewise. That of Yugoslavia 
(Art. 70) left the matter to the legislature with an injunction that 
it should provide for woman suffrage. The revised Belgian 
constitution of 1921 (Art. 47) contained a transitory provision 
conferring the suffrage upon unmarried widows of soldiers who 
died during the war, those of Belgian husbands who were shot 
or killed by the enemy, and women who were condemned by 
the enemy during the war to imprisonment or internment on 
account of their political motives. The amendment empowered 
the legislature by a two-thirds vote to extend the right of suffrage 
to women generally under the same conditions as applied to men. 
The constitution of Luxemburg (1920) proclaimed the political 
equality of both sexes. The constitution of the Irish Free State 
(1922) confers the suffrage equally on men and women 21 years 
of age, and of Rumania (1923) and of Spain (1931) make no 
distinction between men and women. By the Hungarian electoral 
law of July 5, 1925, women 30 years of age who have attended 
school for six years (four years in case of mothers of three 
children) and those who earn their own livelihood were made 
voters.° Naturally the enfranchisement of women has been 
followed by their election to public office in nearly all countries 
where they have acquired the suffrage. 

Countries in which Women Are Unenfranchised.—There still 


remain a few countries in Europe in which women have not yet 
acquired the suffrage—at least not equal suffrage with men. They are 
the Netherlands, Bulgaria, Yugoslavia, Portugal, Italy,55 and France. 


"Graham, Amer. Pol. Sci. Rev., vol. XX (1926), p. 386. 
"See as to this Shepard, “Women Members of European Parliaments,” ibid., 


pp. 379 ff. : Lay; ve 
®TInder the Mussolini régime women were given the franchise in municipal 


elections ; but the subsequent virtual abolition of municipal elections leaves the 
women of Italy without political privileges. 
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In none of the countries of Latin America and Asia has 
woman suffrage been introduced, even in limited form, al- 
though a strong plea was made in the Japanese parliament in 
1925 in favor of the enfranchisement of women who were heads of 
families. In France women who are employers may vote for the 
election of members of the councils of prud'hommes, and those 
who are engaged in business are entitled to vote for the election of 
judges of the commercial courts. By recent legislation they have 
been made eligible to practice law, to serve on the consultative 
labor councils, and to participate in the election of members of the 
cantonal and departmental councils for technical instruction.5® 

Recently the feminist movement in France has grown in 
influence and numbers and the demand for full parliamentary 
and local suffrage has become widespread. On May 20, 1919, the 
Chamber of Deputies voted by a large majority a resolution 
proclaiming the electoral equality of all French citizens without 
distinction of sex and again in 1932 it voted to extend the suffrage 
to women but each time the proposal was repealed by the Senate. 
Professor Duguit, a staunch advocate of woman suffrage comment- 
ing on the great réle played by the French women in the economic 
“and public life of France during the World War, has lately 
expressed the opinion that the present exclusion of women from 
the suffrage is only temporary and contingent, and that the 
evolution of modern society everywhere toward the political 
enfranchisement of women is profound and irresistible." There 
is at the present time a strong organized moyement in France for 
the enfranchisement of women. 


IV. EXISTENCE SUFFRAGE REQUIREMENTS 


Exceptions to the Principle of Universal Suffrage.—While the 
principle of what is commonly described as universal suffrage—at 
least for male citizens and in the great majority of countries for 
women also—has now become the general rule, it is hardly 
necessary to say that the principle is not absolute. No one, as 
Judge Story well remarked, not even the most strenuous advocate 
of universal suffrage, has ever yet contended that the privilege 
Should be absolutely universal; and no one has ever been 


"Duguit, op. cit., vol. II, p. 369. 
"Op. cit., vol. II, p. 455. 
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sufficiently visionary to maintain that all persons of every age, 
degree, and character should be entitled to vote in all elections 
for all public officers.5S As a matter of fact, all states, even the 
most democratic, restrict the suffrage to those who by reason of 
their maturity of age, moral character, and degree of intelligence 
are believed to be capable of exercising the privilege. In fact, as 
Barthélemy remarks, the electorate is the élite of the population. 
Most states deny the privilege to minors? insane persons, and 
idiots; as pointed out above, a goodly number still exclude 
women wholly or in part; in most countries the voter must be 
in possession of his full civil rights ; and sometimes persons under 
guardianship are disqualified. In Brazil members of monastic 
orders are disqualified (Const. Art. 70). Practically all states 
debar those who have been convicted of grave crimes, including 
corrupt practices at elections; most of them exclude those who 
have to be supported by the state ;6° some withhold the right from 
bankrupts; others deny the privilege to vagrants and even to 
worthy persons who do not have a fixed residence within the elec- 
toral district; some exclude the holders of certain offices, particu- 
larly those whose duties are connected with the management of 
elections; most European countries exclude persons in the active 
military service (but not the reserve corps); nearly everywhere 
voters who are not properly registered are deprived of the exercise 
of the privilege, and a period of residence in the state or voting dis- 
trict is required. A few debar persons who do not own property or 


38 “Commentaries,” vol. I, p. 412. Compare also Bluntschli, “Politik,” p. 422. + 

"The age requirement varies. For the German imperial elections and the 
Prussian elections it was formerly 25 years; but the new constitution, as does 
that of Austria, require the attainment of the 20th year only. The requirement 
in most countries is 21 years, but the Russian Soviet constitution fixes it at 18 years, 
In Finland and Sweden it is 24 years, and in Denmark 30. In Hungary women 
vcters must be 30 years of age and in Italy this is the requirement for illiterate 
males. A few countries make a distinction between the age requirement for the 
electorate of the two chambers. Thus in Czechoslovakia voters for members of 
the lower chamber must be 21 years of age whereas tho-e fer the upper house 
must be 26, while in Rumania it 1s 21 years and 40 years respectively. There 
would seem to be no substantial reason for some of these distinctions. Barthélemy 
(“Le problème de la compétence,” p. 31) points out that the rule which permits 
voting at 21 years of age produces grave inequality in France, where the mass of 
young men are obliged to serve two years in the army beginning with the 21st 
year and during this period are deprived of the electoral privilege, whereas those 
who escape military service are not thus disfranchised. i 

Tn Chile (Const. Art. 8), persons under indictment for an offense punish- 
able corporally are disqualified. 
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pay direct taxes to the state ; generally also aliens are excluded. 

Soviet Russia, as is well known, goes to the extreme limit of 
confining the electoral privilege to the working classes, peasants, 
and soldiers, and of expressly disfranchising employers of working- 
men hired for profit, recipients of income from other sources. 
than their own labor, merchants, traders, commercial brokers, 
the clergy, monks, and others.®* 


Educational, Property-Owing, and Tax-Paying Tests.—Many 
writers have favored some sort of educational or property-owning 
test, and advocates of such requirements are not lacking to-day. 
One of the best-known of these was John Stuart Mill, who in 
his “Considerations on Representative Government” Sard aiel 
regard it as wholly inadmissible that any person should participate 
in the suffrage without being able to read and write, and, I will 
add, perform the common operations of arithmetic....No one 
but those in whom a priori theory has silenced common sense 
will maintain that power over others, and over the whole 
community, should be imparted to people who have not acquired 
the commonest and most essential requisites for taking care of 
themselves. ...It would be eminently desirable, that other things 
besides reading, writing, and arithmetic should be made necessary 
to the suffrage; that some knowledge of the conformation of 
the earth, its natural and_ political divisions, the elements of 
general history and of the history and institutions of their own 
country, could be required of all electors.” Mill, however, properly 
maintained that where the suffrage is made to depend upon 
ability to read and write, the state should provide as a matter of 
justice the means of attaining these accomplishments without 
costs to the poor, otherwise the requirement becomes a hardship. 
Mill also defended tax-paying qualifications as legitimate even 
in a democratic state. “It is important’, he asserted, “that the 
assembly which votes the taxes, either general or local, should be 
elected exclusively by those who pay something towards the taxes 
imposed. Those who pay no taxes, disposing by their votes of 


“But in 1914 aliens who had formally declared their intention of becoming 
citizens of the United States were qualified voters in nine states. During and 
subsequent to the war, however, the number was reduced to four. S 

= Constitution of the Russian Socialist Federated Soviet Republic. 1918 
Article 64. T 
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other people’s money, have every motive to be lavish and none to 
economize....The voting of taxes by those who do not themselves 
contribute is a violation of the fundamental principle of free 
government ; representation should be coextensive with taxation". 

Lecky, Sir Henry Maine, Sidgwick, Laveleye, Bluntschli, 
Treitschke, and other well-known political writers held similar 
opinions. In_ practice such requirements were formerly not 
uncommon. In Italy until 1912 all persons who were unable to 
read and write and who did not pay a small tax were excluded 
from voting-qualifications which disfranchised more than 90 per 
cent of the adult male population of the country. In that year 
these restrictions were removed, although the minimum age 
requirement for illiterates was fixed at thirty years, whereas the 
attainment of the 2lst year is sufficient for literates. As already 
stated above, Japan until 1925 had a tax-paying requirement 
which disfranchised a large portion of the population. The present 
constitutions of Brazil (Art. 70) and Chile (Art. 7) expressly 
excluded illiterates. As a consequence of the Brazilian require- 
ment, the number of voters registered at the time of the presi- 
dential election in 1922 was only 1,305,000 out of a total popula- 
tion of more than 30,000,000.%7 Under the Hungarian electoral 
law of 1925 male voters must have had at least three years in the 
primary schools and females six. In the United States ability 
to read and write has been required for many years in the states 
of Connecticut, Massachusetts, New Hampshire, Maine, Dela- 
ware, North Dakota, Wyoming, California, and Washington ; and 
for some years also in New York, Arizona, and Oregon. In this 
list also belong southern states named in the following section. 

In Porto Rico ability to read and write is required, and in 
the Philippine Islands voters must be owners of real estate worth 
500 pesos, pay taxes to the amount of 50 pesos annually, or be 
able to read Spanish, English or some native language. 


Negro Suffrage.—In the United States prior to the Civil War 
only white men could vote in the southern states and in some of 
the northern states, but the Reconstruction Acts gave the vote 
to southern negroes, and the disfranchisement of the negro race, 
as such, was ended by the fifteenth amendment to the federal con- 


& James, “The Constitutional System of Brazil,” p. 56. 
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stitution (1870). In many southern states, however, the negroes 
were so numerous that the dominant white party favored educa- 
tional and other restrictions to exclude most of them from the 
franchise. Mississippi in 1890 took the initiative and adopted 
a new constitution which required ability either to read the text 
of the constitution or to understand it when read to the voter 
by an election officer. South Carolina followed her example in 
1895, but with the modification that an illiterate person who 
was the owner of at least $300 worth of property should not be 
disfranchised. Louisiana, Alabama, North Carolina, Virginia, 
Oklahoma, and Georgia followed with restrictions based on simi- 
lar principles. In several of these states, however, the educational 
qualification did not apply to those who were voters in 1867 
(when the negro race was still unenfranchised), or to their des- 
cedants (the so-called “grandfather clause”), or to those who 
served in the army or navy during the Civil War. 

In a number of these states the payment of a poll tax is 
required (as it is also in Arkansas and Tennessee) ,“* while in 
others it is an alternative to the educational requirement. These 
restrictions were contested as being in violation of the fifteenth 
amendment to the federal constitution, but so far as the educa- 
tional and tax-paying requirements were concerned their consti- 
tutionality was upheld by the United States Supreme Court.‘ 
The so-called “grandfather” provisions were, however, pronounced 
unconstitutional.%6 

In some of the British possessions educational or property 
qualifications are required for reasons similar to those which led 
to their adoption in the southern states of the American Union. 
Thus in Natal, the Transvaal and the Orange River Colony the 


ĉ In Pennsylvania, the payment of a county tax is still required—the only 
northern state, apparently, in which there is a taxpaying qualification. 

S Williams v. Mississippi, 170 U. S. 213 (1898). 

® Guinn v. The United States, 238 U. S. 347 (1914). As to educational 
qualifications generally in the United States see Phillips, “Educational Qualifica- 
tions for Voters,” Univ. of Colorado Studies, vol. II (190%), pp. 52 ff.; and Haynes, 
“Educational Qualifications for the Suffrage in the United States,” Pol. Sci. 
Quar., vol. XIT (1898), pp. 495 ff. As to the restrictions upon negro suffrage 
in the South, see Rose, “Negro Suffrage : the Constitutional Point of View,” 
Amer. Pol. Sci. Rev. vol. I (1906), pp. 17 ff; Gaffney, “Suffrage Limitations 
at the South,” Pol. Sci. Quar., vol. XX (1905), pp. 53 ff; and the illuminating 
chapter on “Negro Suffrage in the South,” by W. Roy Smith in Garner (editor) 
Studies in Southern History and Politics” (1914), ch. X. i 
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blacks are entirely disfranchised, and in Barbados they are largely 
so, as a result of high property-owning requirement. In Cape 
Colony there are restrictions which debar large numbers of them, 
and their complete disfranchisement is widely demanded. 


Merits of the Literacy Test.—Leaving aside states in which 
there is a large black population and in which educational tests 
are defended as a means for the protection of the white popu- 
lation against the rule of the colored race—a legitimate measure 
of self-preservation, according to many writers—we may con- 
sider the merits of property-owning and educational qualifica- 
tions in those states in which no such defense can be invoked. 
Stated in simple terms the question comes to this: shall a 
normal adult citizen of the community, of good moral character 
not otherwise disqualified, be denied a share in the government 
to which he is subject, for the reason that he does not possess the 
elements of an education, is not a property owner, and does not 
contribute by the payment of taxes to the maintenance of the 
government which aids and protects him? ‘There ought to be 
no difference of opinion that the voter should be sufficiently 
“educated” to be able to exercise the electoral function intelli- 
gently, but when we have laid down this apparently simple 
proposition we are still far from a definite workable principle. 
The electoral function varies in the degree of its complexity from 
the choice of a local officer to the election on the same ballot of 
several score of officers, local, state, and national; from voting 
on a proposed bond issue for the building of a schoolhouse, to 
voting on thirty or forty proposed laws, some of which only 
lawyers or other specialists are capable of understanding. To 
insist that the voter should be sufficiently educated to cast a really 
intelligent ballot in some of the referendum elections that have 
taken place in the United States would probably debar 90 per 
cent of the adult population from exercising the suffrage. John 
Stuart Mill, as pointed out above, thought no person should be 
allowed to vote who was unable to read and write and perform 
“the common operations of arithmetic,” and most of the educa- 
tional tests that have been adopted have been based on the 
assumption that ability to read or write, or both, is evidence of 
capacity to vote intelligently and wisely; that it is a true measure 
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of fitness for participation in political life—a fitness which the 
illiterate man does not possess. But as Lord Bryce very properly 
pointed out, this assumption is of doubtful validity. Every one, 
he said, knows or has known intelligent workingmen, farmers, 
peasants who for one reason or another never learned to read 
or write—white men of this type were numerous in the southern 
states during the period following the Civil War and were not 
lacking in England—but who nevertheless had “plenty of mother 
wit, and by their strong sense and solid judgment were quite as 
well qualified to vote as are their grandchildren today who read 
a newspaper and revel in the cinema.’** Moreover, as Lord 
Bryce pertinently added, the printed page, the ability to read 
which is regarded as a test of capacity to vote, may contain as 
much falsehood as truth—especially if it be a party organ which 
suppresses some facts and misrepresents others—and he who 
derives his information regarding political issues from it may be 
no better off than his grandfather who eighty years ago voted at 
the bidding of his landlord or his employer. Finally, high 
intellectual attainments in science or other fields of knowledge 
is no gurantee against crass ignorance in respect of public 
affairs, and every one has known voters with college educations 
who were less informed upon such matters than their unedu- 
cated neighbours who were artisans and workingmen. 

Nevertheless, when all is said that can be said against the 
literacy test as evidence in itself of fitness for voting, it does not 
indicate that an educational requirement for the suffrage is 
unsound in principle. It only asserts that mere ability to read 
and write does not necessarily equip one with the information 
which one ought to have, and must have, to decide wisely ques- 
tions of public policy submitted to him for his opinion. An 
educational test, like the principle of weighted voting is perfectly 
sound in principle; the difficulty lies in the lack of a just and 
practical criterion by which it can be applied. 

Property-Owning and Tax-Paying Tests.—The property-owning 
or tax-paying requirement is, to many persons, open to the same 
objections. On the one hand, the state may be regarded as a 
Sort of stockholding company in which only those who possess 


“ “Modern Democracies,” vol. I, pp. 73-74. Compare, in the same sense. 
Barthélemy, “Le probéme de la compétence dans la démocratie,” p. 41. . 
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property can properly be considered shareholders ; or as an 
agency for the protection of those only who contribute by the 
taxes which they pay for its maintenance. But to proceed on 
such a theory would, as in the case of the educational test, lead 
to manifest injustice in many cases. The ownership of property 
gained by toil, industry, and thrift may very properly be re- 
garded as evidence of the fitness of the owner for a share in the 
government which determines the conditions under which he 
may acquire, use, and dispose of property, and which exacts con- 
tributions of him on the basis of its value, but can the owner of 
property not acquired in this way lay claim to the same right? Is 
it just to disfranchise and disqualify from office holding the 
otherwise worthy citizen who in consequence of adversity and 
misfortune finds himself without property? It may be seriously 
doubted. The tax-paying test has more to commend it. It is 
entirely conceivable that it would be a hardship in specific cases 
to insist upon the ownership of property as a condition of voting 
when it would not be so to require the payment of a small tax 
in part return for the protection which, as a member of the state, 
the voter receives. In short, that ownership of property and the 
payment of contributions for the maintenance of the state stand 
on different footings and are not interdependent. 


V. Factors WHICH DETERMINE THE VALUE OF THE 
ELECTORAL PRIVILEGE 


First, the Number of Elective Officers.—Manifestly the value 
of the suffrage and the power which its possessor is capable of 
wielding through its exercise depend upon several conditions. 
In the first place, it necessarily varies in proportion to the 
number of elective officers and the extent to which the principle 
of the popular referendum in legislation and upon public 
policies exists in the state. Clearly, universal suffrage would 
amount to nothing in a state where there were no elective offices 
and where the referendum did not exist in any form. On the 
continent of Europe, generally, few executive, administrative, or 
judicial offices are filled by popular election. In France, to take 
a conspicuous example, where a system of virtual universal man- 
hood suffrage prevails, no executive offices from the presidency 
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of the republic down to the mayor of a village, and no judges 
of the courts (with the exception of the members of the councils 
of prud’ hommes and the tribunals of commerce) are elected. 
There, only members of parliament and of the departmental and 
other local councils are elected by popular vote, and the 
referendum, as it exists in the United States, is unknown in 
practice. Obviously the réle of universal suffrage under such 
‘conditions is a very restricted one. On the other hand, in the 
States of the American Union where the elective principle 
extends to a large number of executive and even administrative 
offices, where in most states even the judges of the courts are 
Popularly elected, where candidates are nominated by popular 
vote, and where the referendum is resorted to on a wide scale 
for the purposes of ordinary legislation, the ratification of new 
‘constitutions and constitutional amendments, and for the deci- 
Sion of various questions of public policy, where official tenures 
are short and consequently elections frequent, the rôle of the 
‘elector is—potentially at least-much more important than in 
Europe and, as pointed out above, his burden and responsibility 
are correspondingly heavier—so heavy indeed that intelligent 
voting has become increasingly difficult. 


Second, Direct and Indirect Elections.—In the second place, 
the influence and rôle of the elector vary with the directness or 
indirectness with which the electoral function is exercised. In 
various countries of Europe when large extensions of the suffrage 
Were made, a system of indirect and double election was intro- 
duced at the same time, as a means of counteracting or atte- 
Nuating the possible evils of a democratic suffrage. Reference 
has already been made to the old Prussian system of indirect 
election for the members of the lower chamber. In a number of 
the other German states a system of indirect election prevailed 
until recently, for example in Bavaria until 1906. In France 
Senators are still chosen by a process of indirect election. Norway, 
Prior to 1905, had a system of indirect voting for the election 
of members of the Storthing, and in Sweden such a system stil] 
Prevails for the election of members of the upper chamber. In 
Denmark 54 of the 66 members of the Landsthing are indirectly 
chosen by local electoral colleges. As is well known, the Soviet 
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Government of Russia is based on a system of indirect elections. 
The peasant and artisan voters elect village soviets; these elect 
representatives to the bolost soviet, which chooses represen- 
tatives to the All Russian Congress at Moscow ; and this latter 
assembly elects the executive committee which is the principal 
governing authority of the country. All the other constitutions 
put into effect since the World War specifically declare that 
elections of members of the lower chamber (and also the upper 
chamber where it is popularly elected) shall be direct. 
Arguments for the Method of Indirect Election—The prin- 
cipal argument in favor of the system of indirect election is that it 
eliminates to some extent, as has been said, the possible dangers 
of universal suffrage by confining the ultimate choice to a body 
of select persons possessing a higher average of ability and neces- 
sarily feeling a keener sense of responsibility. Moreover, it 
tends to diminish the evils of party passion and struggle by 
removing the object of the popular choice one degree and con- 
fining the function of the electorate as a whole to the choice 
of those upon whom the ultimate responsibility must rest- 
“This contrivance,” said John Stuart Mill, “was probably intend- 
ed as a slight impediment to the full sweep of popular feeling, 
giving the suffrage and with it the complete ultimate power to 
the many, but compelling them to exercise it through the agency 
of a comparatively few who, it was supposed, would be less moved 
than the Demos by the gust of popular passion, as the electors, 
being already a select body, might be expected to exceed in intellect 
and character the common level of their constituents, the choice 
made by them was thought likely to be more careful and enlight- 
ened and would in any case be made under the greater feeling of 
responsibility than election by the masses themselves.”68 But ex- 
perience with the indirect system of election has never worked 
out in practice satisfactorily. In France it failed to meet the expec- 
tations of its authors and was abandoned for the system of direct 


S “Representative Government,” ch. 9, p. 180. “Election in two stages has 
certainly a prima facie tendency to improve the quality of the legislature,” says 
Sidgwick, “if it does not become a formality, and if both parts of the process 
are performed with independence and honesty of purpose ; since the competence 
of the elected electors may be expected to be on the ayerage greater than that of 
the citizens who elect them, and their sense of responsibility stronger.” “Elements 
of Politics,” p. 403. 
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election, except for the choice of senators; and this has been the 
experience of most states where it has been tried.*® 


Objections te Indirect Election.—Where the party system is 
well developed, the indirect scheme is likely to degenerate into 
a cumbrous formality, since the intermediate electors will be 
chosen under party pledges to vote for particular candidates. 
This has been the history of the indirect system for choosing 
the President and Vice-President of the United States, where 
the presidential electors have become mere party puppets, with- 
out judgment or freedom of action in performing the high func- 
tions that were intended to be exercised by them.7? Wherever 
the intermediate electors are reduced to the position of party 
puppets, they are certain to be persons of less weight, as Lord 
Brougham observed, because their office is only occasional and 
temporary and hence their sense of responsibility is weakened." 
“Te may be safely asserted,” said Francis Lieber, “that the Anglican 
people are distinctly in ‘favor of simple elections.” Elections 
by middlemen deprive the representation of its directness in res- 
ponsibility and temper; the first electors lose their interest, be- 
cause they do not know what their action may end in; no distinct 
candidates can be before the constituents and be canvassed by 
them, and inasmuch as the number of electors is a small one, 
intrigue is made easy.”72  Manifestly, whatever may be the advan- 
tages of indirect election, a suffrage which limits the power of 
the vote merely to the election of those who are to choose instead 
of those who are to represent him will not satisfy the masses in 
the present state of the world’s opinion concerning the nature 
of representative government.” The idea is out of harmony with 
the spirit of modern democracy. One of the chief merits of 
Popular government comes from the fact that it stimulates inte- 

For a defense of the indirect system, see Laveleye, “Le gouvernement dans 
la démocratie,” vol. II, bk. IX, ch. 6. Laveleye argued that the system would 
Secure representatives of higher character and ability because the choice would 
be made after discussion and reflection on the part of the electors. 

® Compare Duguit, “Manuel de droit constitutionnel,” pp. 350-351. 

See as to this point Dougherty, “The Electoral System of the United 
States,” ch. 10. 

“The British Constitution,” p. 70. 

_ “Civil Liberty and Self-goyernment,” p. 174. See also Story, “Commen- 
taries,” vol. I, sec. 576. 

T believe,” says Lieber, “that neither Americans nor Englishmen would 


think the franchise worth haying were double elections introduced.” “Civil 
iberty and Self-government,” p. 174. 
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rest in public affairs and increases the political intelligence of the 
masses. If a middleman is interposed between the voter and the 
object of his choice, his interest is necessarily diminished and his 
opportunity for political education weakened.™ If a person is 
fit to choose an elector, said Lord Brougham, he is fit to choose 
a representative. He may, of course, be unfit to vote wisely upon 
a measure or a question of public policy and still be fit to choose 
some one to act for him in such matters. Finally, the indirect 
system tends to increase the evils of bribery, because the ultimate 
electoral body is much less numerous and consequently more 
easily reached by corrupt influences than the whole mass of voters- 


Public Versus Secret Voting.—Again, the value and effective- 
ness of the electoral privilege depend to some extent upon the 
manner in which the formality of voting is exercised. Opinion 
and practice are now universal that if the privilege is to be exer- 
cised freely and independently, guarantees must be provided 
under which the choice or decision of ‘the voter can be expressed 
in secret. Formerly, however, the practice of oral or public 
voting had its defenders and in practice it was the general rule. 
Montesquieu defended it on the ground that it afforded a means 
by which the common people could be assisted and instructed by 
the more enlightened. John Stuart Mill defended it on the 
ground that “the duty of voting, like any other public duty, 
should be performed under the eye and criticism of the public’— 
a duty in the proper performance of which every one has an 
interest and a right to consider himself wronged when it is not 
so performed.7® More recently the secret ballot was characterized 
by Professor Treitschke as “the shabbiest trick that was ever 
proposed in the name of liberalism.” It was, he said, “unreason- 
able and immoral; voting is a public responsibility and its exer- 
cise should be public; no man can have a true sense of political 
honor who does not feel humiliated when he slinks up to the 
ballot box and slips his paper in !’""7 


From the first, however, there were men like Harrington’ 

“See as to this point Bluntschli, “Politik,” p. 455; also his “Allgemeines 
Staatsrecht,” p. 69. For a criticism of the indirect system by a French scholar, 
see Benoist, “Crise de létat moderne,” pp. 82-98. 

im ‘Esprit des lois,” bk. I, ch. 2. 

5 ‘Representative Government,” ch. 10. 

a Politics” (Eng. Trans.), vol. II, p. 198. 

Oceana” (Morley’s ed.), p. 104. 
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who defended secret voting as an essential condition to a free 
and independent suffrage. But until 1920, the system of public 
voting prevailed in Prussia; until 1909 in Saxony; until 1888 in 
Bavaria, and until 1901 in Denmark. Apparently Hungary (ex- 
cept the city of Budapest and the cities which enjoy municipal 
home rule) and Soviet Russia are the only countries left in which 
public oral voting is required or permitted.*® In Prussia, espe- 
cially, the results were deplorable. The government took advan- 
tage of the opportunity which it afforded to exert pressure upon 
the electors to vote for government candidates, and landholders 
and employers did likewise in respect to those who were more 
or less subject to their control. The result was, large numbers 
of voters, rather than be exposed to intimidation of this kind or 
to loss of their positions through having their votes known to 
the public, abstained from voting. In the elections of 1903, 
while 75 per cent of the registered electors of Prussia voted for 
the election of members of the Reichstag, for which the system 
of envelope, and therefore, secret, voting prevailed, only 23.6 per 
cent voted for members of the Prussian Landtag under the system 
of public voting. Nevertheless, the system was defended by Beth- 
mann-Hollweg in a speech on February 10, 1910, before the 
Landtag, in which he said : “We are against secret suffrage because, 
in the place of developing in the elector the sentiment of respon- 
sibility, it attenuates it; while on the other hand it favors terro- 
rism on the part of Socialists against the bourgeois electors.’ 


The French Method of Voting Prior to 1914.—In France, strict- 
ly secret voting did not exist before 1914. Ballots were provided 
by the candidates themselves, rather than by the state, and were 
distributed among the electors in advance of the election, and 
while the law required the ballots to be printed on white paper 
and without any external marks or signs by which they could 
be identified, there was no restriction as to their size or shape. 
Naturally each candidate took advantage of the opportunity 


° When the Hungarian electoral law of 1925, which provides for oral 
voting, was under discussion, Count Andrassy made a strong plea for the intro- 
duction of the secret ballot. Graham, “Reconstruction of the Hungarian Parlia- 
ment,” Amer. Pol. Sci. Rev., vol. XX, p. 387. 

Gerlach, “L'histoire du droit électoral prussien.” p. 222; Brocard, “La 
réforme électorale en Prusse,” Rev. Pol. et Parl., Feb. 1912, p. 289; and Barthélemy. 

es Institutions politiques de PAllemagne contemporaine,” p. 72. i 

Quoted by Barthélemy, op. Cita p. 112 
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which the absence of the latter requirement afforded, to provide 
himself with a ballot of such size or shape as to enable him to 
identify his own when it was being cast by the voter. The poll- 
ing room was open to the general public and there was no pro- 
vision for screened voting booths as in the United States or for 
concealing the ballot in an envelope as was the method employed 
in Belgium and for the Reichstag elections in Germany. Under 
these conditions it was fairly easy for candidates or their repre- 
sentatives, for employers, or for government watchers to deter- 
mine for whom the ballots were intended when they were handed 
to the election officers by whom they were placed in the urn in 
full view of the assembled spectators. After a long controversy. 
between the Chamber and the Senate over the reform of this 
method of voting, a law was finally passed in July, 1914, provid- 
ing for a system of envelope voting, of ballots furnished by the 
state, which are obtainable by the voter only when he enters the 
voting hall and which are required to be placed in the envelope 
in a screened voting booth (cabine d’isolement). The law was 
passed in the face of considerable objection, especially against the 
provision for voting booths, which it was said would be cabines 
de réflexion and would, besides, entail large expense. ‘The 
Senate refused to accept a provision permitting candidates to have 


watchers at the polls for the purpose of challenging the right of 
electors who were believed to be disqualified.S2 


Facilities for Voting.—Finally, it may be observed that the 
value of the electoral franchise depends in some measure upon 
the opportunities which are provided for its convenient exercise 
by the mass of the electorate, especially the working classes. Be- 
fore the World War it was one of the outstanding grievances of 
the Social Democrats in Germany that the elections were not held 
on Sundays when workingmen and government employees were 
free to go to the polls. There were no laws such as are common in 
the United States which allow such persons to absent themselves 
from their work or offices on election day for the period of time 
necessary to cast their ballots, without deduction of their wages or 


® As to the conditions of voting prior to 1914 and the details of the new law 
‘see a mais “Electoral Reform in France,” Amer. Pol. Sci. Rev., vol. VII 
(1913), pp. 631 ff., and the literature there cited. 
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salaries. Under the circumstances large numbers of voters were 
prevented from exercising in fact a privilege which the law con- 
ferred upon them. The German government, controlled as it was 
by those who desired to keep down the Socialist vote, refused to 
permit the elections to be held on Sundays. The new German 
constitutions, however, expressly provide that the elections shall 
be held on Sunday, and this practice is general throughout 
Europe. 

Naturally, the smaller the voting district and hence the 
shorter the distance which must be traveled by the elector to 
reach the voting place, the fewer is likely to be the number of 
voters who will be deterred by considerations of convenience. As 
pointed out above, one explanation of the large number of abs- 
tensions from voting in Belgium prior to 1893 was the necessity 
which the voters were under of journeying to the capital town 
of the arrondissement in order to vote. 

One further recent reform which has had the effect of increas- 
ing the value of the electoral franchise is the provision now com- 
mon in the United States by which electors who are absent from 
home on election day may forward their ballot by mail and have 
the result recorded the same as if it were cast personally by the 
elector at his voting place. A similar provision is contained 
in the British Representation of the Peoples Act of 1918, but the 
practice does not appear to have yet been introduced on the 
Continent. Under the conditions of modern life the facility for 
voting thus provided serves to prevent the disfranchisement of 
large numbers whose occupation, business, health, or pleasure 
require them to be absent from their voting districts on election 
day. 


= As to the legislation see the summaries in the Amer. Pol. Sci. Rev., from 
1914 to 1924 (vols. X-XVIII), by Professor Ray. In the summary of May, 1924, 
p. 321, it was said that all the states except four have absent-voting laws of one 


Kind or another. 
_ “In 1923 the legislature of Ontario passed an act which enables railway 


ployees and commercial travelers who expect to be absent from home on the 
i te of a municipal election to cast their yotes at a special polling at the city hall 
0 


n any one of the three days preceding the election. 
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J. DISTRIBUTION OF THE POWERS OF GOVERNMENT 


The Two-Power Theory-—Strictly speaking, the powers of gov- 
ernment may be classified as: first, those which consist in the 
formulation and expression of the will of the state, and, second, 
h have to do with the execution of the will thus ex- 


those whic 
hended under the general 


pressed. The first power may be compre 
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term of legislation, interpreted in the broad sense of embracing 
acts emanating from both the constituent and the legislative 
organs. According to this classification the administration of 
justice—what is usually called the judicial power—is merely a 
part, a dependency, or a phase of the executive power." 

Generally the advocates of the “duality” theory subdivide the 
activities which have to do with the execution of the state will into 
three classes: (1) those which are excutive in the larger sense, or 
which are limited to the supervision and direction of the task of 
execution; (2) those which are administrative in character or 
which are concerned with the actual mechanical or technical work 
involved in carrying on the executive functions of government ; 
and (3) those which are judicial, or which have to do with the 
interpretation and application of the law to concrete cases. Finally, 
it should be noted that while most French writers conceive the 
Judicial power to be a particular phase or manifestation of the 
executive power, they nevertheless separate rigidly the function 
of administration, strictly speaking, from judicial administration, 
or the administration of justice, by taking away from the judiciary 
Practically all power of control over the administrative autho- 
tities. In other words, the doctrine of the separation of powers, 
as Dicey remarks, has in the mind of a French statesman a mean- 
ing very different from that attributed to it by statesmen in 
England or the United States. In France it means not merely 
that the judges should be independent as understood in the 
United States, but that the government and its agents ought to be 


_ ‘This classification finds many supporters among French jurists. “The 
mind,” says Ducrocq (“Traité de droit administratif”, vol. I, p. 26) “can con- 
ceive of but two powers (pouvoirs): that which makes the law and that which 
executes it; there is no place for a third power by the side of the other two.” 

o the same effect see also Duguit, “La séparation des pouvoirs,’ pp. 73-77 ; 

tadier-Fodéré, “Précis de droit admin? ch. 1; Girons, “La separation des 
Pouvoirs,” pp. 1-3, 135, 411. See also my article on “French Administrative Law”, 
m the Yale Law Journal, vol. XXXIII (1924), pp. 597 f., where various opinions 
are cited. Compare also Goodnow (“Politics and Administration,” especially 
chs. 1 and 2), who supports the French theory of the duality of governmental 
Powers, All the powers of the state, he says, have to do either with the expres- 
‘ton of the will of the state or the execution of that will. Those activities which 
delong to the former class may be appropriately comprehended under the name 
politics”, while those belonging to the second category may be embraced under 
the term “administration.” “Politics” and “administration”, therefore, include 
all „the activities of the state, whether we describe them as legislative, executive, 
Judicial, administrative, or otherwise. i 
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indépendent of, and free from, the jurisdiction of the ordinary 
courts. 


The “Trinity” Theory.—While the “duality” theory is accepted 
by most French writers, there are a few of high standing who Ae 
ject it as unsound. Esmein, for example, asserts that the function 
of the judges in the application of the law is not simply an inci- 
dent of execution and hence is not subordinate to the executive 
power. It is true, he admits, that the function of interpretation 
by the judiciary is preliminary to that of execution; that is, the 
judges determine in the first instance whether the law is appli- 
cable, in a particular case ; but that does not make it a part of the 
act of execution. If the judicial power is only an incident of the 
executive power, then the judges are nothing more than the 
agents of executive and render justice in its name. Moreover, 
since the exercise of judicial power in many cases has no bearing 
whatever on the execution of the law, how can it be a part or 
phase of the executive power in such cases ?? 

While strict legal logic is in favor of the duality view, the vast 
majority of writers approve the traditional theory, which classifies 
the powers of government as legislative, executive, and judicial. 


Other Classifications.—Some recent writers, however, have found 
fault with this classification on the ground that it does not take 
into account certain powers of government included in the three 
groups mentioned but which deserve to be placed in separate 
categories of their own. Thus one writer proposes five classes: 
deliberative, legislative, executive, administrative, and judicial.® 
Another adds the electorate and administrative powers to the 


2 “Law of the Constitution”, p. 181. See also, as to this, my article on “French 
Administrative Law,” Yale Law Journal, vol. XXXIII (1924), pp. 597 f. 

3&Droit constitutionnel,” pp- 337-351. 

4 Carré de Malberg, in his monumental treatise, “Théorie gentrale de état” 
(1922), vol. II, chs. 1-3, adopts a slight variation from the traditional classifica- 
tion. He classifies the functions of the state as legislative, administrative, and 
judicial (juridictionnelle). He admits, however, that the judicial function “is 
not in itself a function irreducibly distinct from the, administrative function but is 
rather a part of the administrative function, submitted to a special régime and 
special forms.” But he concludes that this does not prove that the judiciary is 
not a third power of the state. On the contrary it must be recognised as such. 
See . 810-811. 

Dealey, “The Development of the State” (1909), p. 144, and the somewhat 
similar classification of Gettell. “Problems of Political Evolution,” p. 248. 
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legislative, executive, and judicial. In countries like the United 
States, he says, where popular government has made the greatest 
advance and where the initiative and referendum have come to 
play a large rôle in the determination of public policies, the elec- 
torate has become “a distinct branch of government” and may be 
looked upon as “an integral part of the machinery of government 
or as standing outside of the government strictly speaking.”7 The 
administrative power, he points out, as French writers have often 
done, is different in its character from the executive power and 
falls therefore, in any practical classification, in a class by itsel, 
It is different in that it has to do mainly with the actual carrying 
out of orders, whereas the executive power involves the making 
of decisions, sometimes the determination of policies, and em- 
braces the functions of direction, supervision, and control. ‘The 
distinction is a proper one but since the administrative power 
and the executive power are entrusted to the same organ or 
department of goyernment most writers will probably continue 
to treat them as one and inseparable. 


Supremacy of the Legislative Power.—Of the several organs 
through which the will of the state is expressed and carried out, 
the legislature unquestionably occupies the paramount place. In 
States which have the unitary system of government it is the organ 
which determines how the powers of government shall be distri- 
buted territorially, that is, the degree to which the government 
shall be centralized or decentralized.® In states like France whose 


° Willoughby, “The Government of Modern States,” p. 229. 

‘The Italian writer Brunialti likewise treats the electoral power along with 
the legislative, executive, and judicial as one of the powers of government. To 
these he adds public opinion. “Il Diritto Constituzionale,” vol. I, p. 314, quoted 
y Fairlie in his article, “The Separation of Powers,” Mich. Law Review, vol. 

(1923), p. 30. Carré de Malberg (op. cit., vol. II, ch. 3) treats the elec- 
torate as a distinct organ of government and apparently also Barth‘lemy (“Le 
Pouvoir exécutif dans les républiques modernes,” p. 26). 

_ *To make room for more important matter, it seems desirable to omit from 
this book the discussion of the theories of the separation of powers to which I 
devoted a chapter (ch. 13) in my earlier work, “Introduction to Political Science.” 

he early theory that the strict separation of the legislative and executive branches 
Was essential to the preservation of liberty is now largely discredited, and the 
Organization of the great majority of governments to-day is not in fact in accord 
with the theory. The literature dealing with the subject is very extensive. The 
Ylews of the more important writers are sunmarized by Professor John A. Fairlie 
an his excellent article cited above. i 

Compare Willoughby, “The Government of Modern States,” p. 289, 
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constitutions contain little detail in regard to the organization of 
the government, it is the legislature which determines its organi- 
zation, how its powers shall be distributed, the relations between 
the organs created, etc. In all states it exercises a large control over 
the constitution and activities of the other organs, through its 
power over the sources of supply and its power to create public 
offices and to establish new services. Thus the legislature is in a 
sense the regulator of the administration. The will of the law- 
making power must from the very necessity of the case be superior, 
to a certain extent, to those of the executive and judicial organs, 
first because that will must be expressed before it can be inter- 
preted and enforced and, second, because it belongs to the legis- 
lature to provide the subordinate agencies and authorities through 
which the law is interpreted, applied, and executed. As was poin- 
ted out in a previous chapter, the dominant rôle assumed by the 
French parliament as over against the executive organ has tended 
to destroy the equilibrium which is an essential condition to the 
successful operation of the cabinet system, and has in consequence 
seriously impaired the French system of cabinet government. 

In some countries, of which England is the most conspicuous 
example, where the constituent power and the legislative power 
are consolidated, the legislature plays a double réle: it makes and 
alters the constitution and at the same time serves as the organ 
for ordinary legislation.11 In unitary states it also plays the dual 
rôle of both national and local lawmaking body. 


Non-Lawmaking Functions of the Legislature.—In most 
countries the legislature is not merely the lawmaking organ but 
at the same time it exercises a variety of other functions ; electoral, 
judicial, directorial, and executive. Thus in many countries it has 
a share in the process of amending the constitution, through its power 
to propose amendments, and, in the case of the American state 


10 Compare Goodnow, “Comparative Administrative Law,” vol. I, p. 31, and 
Bluntschli op. cit, bk. VIL ch. 7. ¥. j À 

“Tt has been pointed out that the British parliament acts in four separate 
capacities : (1) as the local legislature for England and Scotland (and until recently 
Ireland); (2) as the general legislature for both countries; (3) as the final 
legislative authority for the dependencies ; and (4) the supreme legislature for 
the Empire as a whole. See Macdonald, “The Federal Solution,” Contemporary 
Review, vol. CXIV (1918), p. 134. 
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legislatures, to ratify amendments proposed by Congress. In the 
United States, Congress serves as a canvassing board to determine 
the validity of electoral returns in the-case of the election of the 
President and the Vice President, and many state legislatures are 
vested with the same function in the election of the governor. 
Under certain circumstances the lower chamber of Congress may 
be called upon to choose a President and the Senate to choose a 
Vice President. In France and most of the newly established re- 
publics in Europe it is the parliament which elects the President. 
In Switzerland the legislature is the electoral body for choosing 
not only the members of the executive council but also the judges, 
the chancellor, and even the general of the army. In Prussia, 
Bavaria, and Baden it elects the ministry, or at least the prime 
minister. In the United States the upper house serves as a kind 
of executive council to confirm appointments by the President 
and to advise and (negatively) control him in the exercise of the 
treaty-making power. One of the outstanding prerogatives of the 
old German Bundesrath was its extensive power to make ordi- 
nances and to perform various other acts of an administrative and 
judicial character. In countries where public officers are remoy- 
able by impeachment one of the chambers serves as the court for 
the trial of the case and in some European countries, of which 
France is a conspicuous example, the upper chamber may be cons- 
tituted as a high court of justice not only for the trial of the head 
of the state and the ministers for high crimes but also for the 
trial of offences generally against the safety of the state. In many 
European states the quasi-judicial power of granting amnesties 
also belongs to the legislature. 


The American Congress has also been described as an organ 
analogous to the board of directors of a corporation in that it 
determines how the government, and particularly the adminis- 
rative branch, shall be organized, what services it shall under- 
take, how they shall be performed, and the amount of money 
which shall be expended for their maintenance. Finally the 
legislature is an organ for the expression of public opinion. Its 
members have, or are supposed to have, mandates from their 
constituents in regard to the important political issues of the day ; 


2 Willoughby, op. cit., p. 301. 
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to it petitions and memorials are addressed; and before its com- 
mittees representatives of particular interests likely to be affected 
by legislation appear and dre heard. 

From this summary it is quite clear that the modern legis- 
lature is much more thar. a mere lawmaking organ, although its 
primary or normal function is still that of legislation. 


II. ORIGIN AND DEVELOPMENT OF THE LEGISLATIVE ORGAN 


Ancient Legislative Organs.—Representative legislative assem- 
blies as we know them to-day are of comparatively recent origin. 
Montesquieu observed that the ancients had no notion of a legis- 
lative assembly composed of representatives of the people.!3 In 
the states of antiquity the legislative power was not delegated to 
small select bodies of representatives but was exercised by kings 
or by the people themselves in primary assemblies. ‘The historian 
Freeman, in speaking of the governments of ancient Greece, said 
that “the ancient world trampled on the very verge of represen- 
tative government without actually crossing the boundary”; that 
the assembly which acted upon proposed laws and gave them their 
sanction was composed of the freemen themselves meeting in their 
personal capacity, and that representation in the adoption and 
passage of laws was unknown."* 


Origin of the Representative System ; England.—The beginn- 
ings of the modern representative system?" are found in the folk-moots 
of the early Teutons of Germany. ‘These were assemblies of the 
natural leaders of the tribe,4¢ who determined the more important 
questions of common interest to the tribe. The Witenagemot of 
early English history was the assembly out of which in the course 
of time the first representative legislature known to history—the 
“mother of parliaments’—was evolved. Not a representative body 


2 “Esprit des lois,” bk. XI, ch. 8. 

4 “History of Federal Government, ” ch. 2. fi 

1 “The idea of representation,” said Rousseau, “is modern : it comes to us 
from the feudal governments, from that iniquitous and absurd government under 
which the human race was degraded and where the name of man was a dishonor. 
In the ancient republics and even in monarchies the people never had representa- 
tives; the very word was unknown.” “Contrat social”, bk. II, ch. 15. 

3° This is the traditional view but it has found opponents. See the discussion 


on p. 317, supra.. 
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at first—at least not in the modern sense—it came in time, under 
another name, to contain a certain number of members who pos- 
sessed the true representative character. At first chosen probably 
by the sheriffs of the countries, they came eventually to be elected 
by the freeholders. Under Simon de Montfort in the thirteenth 
century representatives from the boroughs were added, and finally, 
by the end of the century, the assembly had come to possess all the 
elements which enter into the constitution of the British parlia- 
ment to-day. The clerical element also was represented, so that 
the Parliament was indeed the assembly of the representatives of 
the three estates of the realm—the nobility, the commons, and the 
clergy. Early in the fourteenth century the division into two 
houses was effected, and the process of evolution was complete.“ 


On the Continent.—On the continent of Europe the develop- 
ment of representative institutions came later, was much slower 
of growth, proceeded with less continuity and upon somewhat 
different lines. In the government of some continental states of 
the Middle Ages the principle of representation played some part, 
but it was crude and imperfect. It was representation of the 
nobility, or of the trade guilds, or of other classes or organizations. 
rather than of the people. In the Cortes of Castile and of Aragon 
in the twelfth century we have a legislative assembly containing, 
among others, representatives of the cities. It was, in fact, the 
growth of cities during the Middle Ages that gave a powerful 
impetus to the development of the representative principle by the 
demand which they made for representation in the national 
assemblies. In France the beginnings of the representative system 
are found in the meeting of deputies of the three estates—the 
nobility, the clergy, and the townspeople—in a general parliament 
for the first time in 1302. At first summoned by the king for 
advice and information, the states-general soon established the 
Principle that no taxes could be levied without their assent.1§ 


* But in the Scotch parliament the representatives of the different estates sat 
together in one chamber. 

Gk *Bluntschli, “Allgemeines Staatsrecht,” p- 44, and especially Esmein, “Cours 
émentaire d’une histoire du droit,” pp. 491 ff., and Carré de Malberg, op. cit 
ws Tee. 232 iff. On the development of the representative principle in Europe 
fone e untel, bk. IM, ch. 1; also Jellinek, “Recht des mod. Staates,” 
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Meetings of the states-general of France took place at irregular 
intervals for severa} hundred years, after which the practice of 
summoning them ceased until the Revolution. The Revolution 
abolished the system of representation by estates and established a 
system of national representation. In Germany, the system of 
representation by estates grew up in the thirteenth and fourteenth 
centuries along somewhat the same lines as in France. 


Characteristics of Early Representative Systems.—It was char- 
acteristic of the system in the Middle Ages that it was representation 
of special classes or interests such as the nobility, the clergy, the 
townspeople, etc., rather than representation of the people as a 
whole. The organization of society in the Middle Ages, in fact, 
consisted largely of clearly differentiated social groups and classes, 
and it was a part of the political science of the time to allow each 
class distinct representation as such; and the idea survives to-day 
in the constitution of some second chambers, which represent to 
some extent the privileged or conservative elements in monarchial 
states. In the medieval system the church was also represented 
equally with the nobility, the cities, and the country. In practi- 
cally all countries the church as such has lost its representation, 
though the idea still survives in the constitutions of a number of 
European states which allow certain high ecclesiastical functionaries 
seats as of right in the national parliament. 


The Medieval Deputy.—For a long time the deputies of each 
state were separately summoned and often sat in different 
chambers and voted separately. Thus it came about that in the 
place of single or double-chambered assemblies there were some- 
times three chambers and even four. The national parliament of 
Sweden, until 1866, consisted of four chambers, representing the 
nobility, the clergy, the bourgeois class, and the peasant class. 
Under the medieval system the deputy received a commission 
from his constituency; he often bore instructions as to how he 
should vote, and he was obliged to render an account of the 
manner in which he exercised his mandate, which unlike the 
mandate of a modern representative, was what the French call 
a mandat impératif. Usually he had only a specific power of 
attorney to remedy certain grievances and only rarely a general 
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power of legislation.1® Nowhere outside of England?° indeed, did 
the deputies chosen by the estates become representatives of 
the country at large with general powers of legislation.” 

As Lord Brougham pointed out, the ancient and medieval 
representative was a delegate appointed to meet with other dele- 
gates to declare the will of the community, but not to consult for 
the good of the whole. He was like an ambassador sent to treat 
with ambassadors sent by other states. He was not a representa- 
tive sent by one portion of the community to consult with the re- 
presentatives of other portions of the same community and to 
agree upon the measures best adapted for securing the interests of 
the whole. On the, contrary, he was an agent commissioned to 
watch over the separate, independent, and possibly conflicting 
interests of his principal. In no other sense had the delegate a 
truly representative character.*? 

It was not until the end of the eighteenth century that the 
estates system on the continent of Europe gave way to a truly 


Compare Jellinek, “Recht des mod. Staates,” pp. 556-558 ; Duguit, “L’état,” 
vol. II, pp. 6 ff.; Bluntschli, “Allgemeines Staatsrecht,” p. 50; Stubbs, “Constitu- 
tional History of Englarnd,” vol. IM, p. 424; Sidgwick, “Development of European 
Polity,” ch. 21, especially p. 302. Edward Jenks in his “The State and the 
Nation” (1919), pp. 185, 193, maintains that the earliest political representatives 
were not agents or deputies charged with asserting the claims of their constituents 
but hostages seized by the royal authority from a reluctant community and held 
to ransom for the satisfaction of claims put forward by the royal authority. 

*°Tn the seventeenth century the idea that the deputy was a representative of 
the people rather than a delegate or mandataire was generally asserted in England. 
Gardiner, “Const. Docs.” p. 279. Already during the reign of Elizabeth, Sir 
Thomas Smith in his remarkable book, “De Republica Anglorum” (1583), had 
asserted that every Englishman was represented in parliament and consequently 
was personally present by means of his representative. 

Hallam, speaking of a debate in the English Parliament in 1571 on the pro- 
posed abolition of an old law requiring members to be resident burgesses, said : 
“This is a remarkable and perhaps the earliest assertion of an important constitu- 
tional principle that each member of the House of Commons is deputed to serve 
not only for his constituents, but for the whole kingddm ; a principle which marks 
the distinction between a modern English Parliament and such deputations of the 
estates as were assembled in several Continental kingdoms ; a principle to which 
the House of Commons is indebted for its weight and dignity as well as its bene- 
ficial efficiency, and which none but the servile worshippers of the populace are 
ever found to gain-say.” “Constitutional History,” vol. I, p. 

2 Lieber, “Civil Liberty and Self-Government,” p. 164. 

2 The British Constitution,” “Works,” vol. XI, p. 30. “The estates of the 
Middle Ages,” says Lieber, “consisted of deputies strictly instructed, limited, and 
fettered ; sending for new instructions on each new question which ehit tira 
up ; jealously, often hostilely, extorting from one another ; granting and “demands 


ing, like separate sovereigns ; little concerned about the advantage of the other 
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national system of representation ; and, indeed, in some instances 
the old system survived until late in the nineteenth century? 
The transformation was fairly complete in England by the middie 
of the sixteenth century, but did not come in France until the 
Revolution, when the states-general declared themselves to be the 
representatives of the nation. 


Role of Early Legislatures.—For a long time the legislature did 
not possess the plenitude of lawmaking power. Even in England 
until modern times it did little more than receive petitions, con- 
sider grievances, and make its wishes known to the crown, which 
was the legal repository of the legislative power. It expressed its 
views in the form of petitions addressed to the king, by whom, if 
they were granted, they were formulated in “statutes” which 
he promulgated. Later on the parliament adopted the practice of 
itself formulating the statute and of sending it to the king, not 
as a petition, but as an act, for his assent. Down until the Resto- 
ration the king in council, acting independently of parliament, 
exercised a large power of legislation under the form of ordi- 
nances. It was not until the Revolution of 1688 that parliament 
became in full measure the legislative organ of the country. A 
somewhat similar development took place on the Continent. 
Prior to 1918 it was the legal theory in Prussia that the king was 
the repository of the legislative power and that the rôle of the 
parliament was the negative one, of merely giving its assent to 
what the king willed in the form of law.2: The legal theory, if 
not the fact, appears to be the same in Japan to-day25 


III. Constitution oF THE LEGISLATIVE ORGAN 


The Unicameral Principle.—For a long time it was regarded 


parties or general justice and universal fairness ; treating as now a congress of 
universal plenipotentiaries, sent from various independent nations, would do but 
upon no broad or social and mutual principle. _ “Political Ethics,” vol. II, p. 317. 
See also Bornhak, “Das standische System,” in his “Allegemeine Staatslehre,” 
2d ed., pt. II, sec. I, The medieval system of representation by estates, said 
Bluntschli, was not Volksvertretung but Volksspaltung. “Politik,” p. 451. 

77In the German kingdom of Württemberg, for example, traces of it lasted 
until the year 1907. Cf. De Lestrade, “Les monarchies de empire allemand,” 
k If cree: “Preussisches Staatsrecht,” vol. II, pp. 21 ff., and Lahand, “Staats 
recht des deutschen Reiches,” vol. I, p. 517. a 

*Compare Willoughby, “Fundamental Concepts,” p. 103. By Article 5 of 
the constitution, the emperor “exercises the legislative power with the consent 
of the imperial diet.” 
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almost as an axiom in political science that legislative bodies— 
especially national _ legislatures—should be constituted of two 
chambers, and in practice the great majority of them are so cons- 
tituted to-day. This principle, said Bryce, is the quod semper, the 
quod ubique, the quod omnibus of American constitutional doc- 
trine2° Sir Henry Maine expressed the opinion that almost any 
kind of second chamber is better than none; what ought to be 
expected of it, he said, is not a “rival infallibility but an additional 
security.” Bagehot thought that with an ideal lower chamber 
“perfectly representing the nation, always moderate, never pas- 
sionate, abounding in men of leisure, never omitting the slow and 
steady forms necessary to good consideration” an upper chamber 
would not be necessary, but that it would be “extremely useful” 
as a “revising and leisured legislature”. 

In the eighteenth and early part of the nineteenth century 
single-chambered (unicameral) assemblies were looked upon with 
more favor. In America the unicameral system had an influential 
advocate in Benjamin Franklin, who is said to have compared a 
double-chambered legislative assembly to a cart with a horse 
hitched to each end, both pulling in opposite directions. Largely 
through his influence the legislature of Pennsylvania under its 
first constitution was constructed on the unicameral principle, and 
we have the testimony of John Adams that the question of 
whether the early American legislatures generally should consist of 
one or two chambers was one of transcendent importance at the 
time of the adoption of the first state constitutions°* In England 
at the same time, a unicameral parliament was advocated by 
Bentham. 

In France, at the time of the Revolution, the unicameral idea 
had many supporters, and the principle was incorporated in the 
constitution of 1791 by an almost unanimous vote of the 
National Assembly, and was continued in the constitution of 
179328 The constitution of the year III (1795), however, estab- 


©The American Commonwealth” (1910), vol. I, p. 485; compare also 
Esmein, “Droit constitutionnel,” 3d ed., p. 72; Laveleye, “Le gouvernement dans 
la démocratie,” vol. II, p. 7; Story, “Commentaries,” vol. I, sec, 548. 

“See hi: essay entitled, “A Defense of the American Constitutions.” 

For a summary of the views of the Advocates and opponents of the single- 
chamber system in the French Constituent Assembly of 1789, see St. Girons a 
séparation des pouvoirs,” pp. 175 ff. ie 


548 THE LEGISLATIVE ORGAN 


lished the bicameral system; and it was continued until 1848, 
when the single-chamber system was again reverted to, though 
only for a brief interval. Among the powerful advocates of the 
unicameral principle in 1848 was Lamartine, as Turgot had been 
its ablest defender at the time of the Revolution. The experience 
of France with single-chamber legislative assemblies, however, 
was not satisfactory ; and their proceedings, it is said, “were marked 
by violence, instability, and excesses of the worst kind.”29 With 
very few exceptions the states which have experimented with the 
single-chamber system have abandoned it for the bicameral 
system. In England, during the Commonwealth, it was tried for 
a brief period, but without satisfaction ; and the House of Lords, 
which had been abolished, was soon restored. The lack of a 
second chamber in the national Congress was one of the causes 
of dissatisfaction with the Articles of Confederation in the United 
States, and, with the exception of Benjamin Franklin, none of the 
framers of the constitution favored retaining the unicameral 
system.* In Pennsylvania, where it existed for a time (until 
1790) ,—as also in a few other states for a time,—we are told that 
it was marked by a “want of stability’ and resulted in “extremely 
impulsive and variable legislation’’1 Other countries, notably 


” Boissy d’Anglas, one of the French advocates of the bicameral system at 
the time of the Revolution, asserted in 1795 that many of the evils which. French- 
men had suffered since the beginning of the Revolution had been due to the 
violence and excesses of a single-chambered legislative assembly. See also St. 
Girons, “La séparation des pouvoirs,” p. 178. 

# Compare Hamilton, in The Federalist, Nos, 62 and 63. See also the 
editor’s note to Ford’s edition of The Federalist, No. 22, p. 142. “The Continental 
Congress,” he remarks, “had illustrated the evils of a single legislative body. 
Frequently it had adopted resolutions only to repeal them the next day, and in 
several cases had rejected, considered, and adopted, and again rejected in the 
course of a week, the same motion ; the change being due to the arrival or de- 
parture of members, and to the lack of any check.” See also Kent’s “Commen- 
taries,” 12th ed., vol. I, p. 222, where it is said that “the instability and passion” 
which marked the proceedings of the single-chamber assemblies of Pennsylvania 
and Georgia “were very visible at the time and the subject of much public animad- 
version.” “No portion of the political history of mankind,” remarked Kent, “is 
more full of instructive lessons on this subject, or contains more striking proof 
of the faction, instability, and misery of states under the dominion of a single 
unchecked assembly, than that of the Italian republic of the Middle Ages which 
arose in great numbers and with dazzling but transient splendor, in the interval 
between the fall of the western and of the eastern empire of the Romans. They 
were all alike ill constituted, with a single unbalanced assembly. They were alike 
miserable and all ended in similar disgrace. ; f 

"The Federalist, Ford’s ed., p. 142, note 1. As to early American experi- 
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Spain, Portugal, Naples, Mexico, Bolivia, Ecuador, and Peru, all 
abandoned it, after trial, for the double-chambered system. But the 
new Spanish constitution of 1931 provides for a single chamber. 


Argument in Favor of the Unicameral System.—The chief 
argument advanced in favor of the unicameral system by French 
statesmen and political writers in 1789 and again in 1848 was 
that it secured “unity” instead of “duality” in the organization 
of the legislative branch of the government. Two or three cham- 
bers, it was argued, meant two or three sovereignties.®? The 
law,” said Sieyès, “is the will of the people; the people cannot at 
the same time have two different wills on the same subject; 
therefore, the legislative body which represents the people ought 
to be essentially one. Where there are two chambers, discord 
and division will be inevitable and the will of the people will be 
paralyzed by inaction.” “If a second chamber dissents from the 
first, it is mischievous; if it agrees with it, it is superfluous”—a 
dilemma, said Bryce, which recalls that attributed to the Khalif 
Omar when he permitted the destruction. of the library at 
Alexandria: “If the books agree with the Koran, they are not 
needed; if they differ they ought to perish.”8% The same view 
was expressed by Lamartine, who maintained that the double- 
chamber sacrificed the great principle of unity by dividing the 
sovereignty of the state.8! A similar line of reasoning was fol- 


ence see Moran, “Rise and Development of the Bicameral System in America,” 
Johns-Hopkins University Studies, vol. XIU, and Morey, Ann. Amer. Acad. of 
Pol. and Soc. Sci. vol. IV, pp. 215 ff. More than half the original thirteen 
colonies began with unicameral legislative assemblies but before the end of the 
eighteenth century all had become bicameral in structure. Of the newer states 
Vermont alone adopted the unicameral system, which lasted until 1836. 

®Duguit, “Manuel de droit constitutionnel?’ p. 344. 

3 Modern Democracies,” vol, II, p. 339. “As usually happens,” says Bryce, 
“these dilemmas owe their point to the omission of other possibilities. A second 
chamber may do work involving neither agreement nor disagreement with the 
other house, and it may, where it agrees in aims, suggest others and better means 
of obtaining them. The Khalifs remark would begin to have force only if the 
Koran were an encyclopedia containing all a Moslem needs to know. Probably 
he thought it was.” 

“Cited by Lieber in his “Civil Liberty and Self-government,” p. 199. Com- 
pare also Destutt de Tracy, who argued that “the legislative bodv ought to be a 
unit in order that it may legislate without struggling against itself.” “Commen- 
taire de Pesprit des lois,” bk. XI, ch. 2. See also St. Girons. “La séparation des 
Puvoirs,” pp. 175-176. One manifest advantage of the single-chamber principle 
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lowed by Condorcet, Robespierre, and other leaders in France 
at the time of the Revolution. In America, likewise, the same 
kind of argument was advanced by Franklin and others against 
the bicameral theory. Legislation being merely the expression of 
the common will, the necessity of committing it to two separate 
assemblies, each having a veto upon the action of the other, was 
not apparent. “All the arguments,” said Judge Story, “derived 
from the analogy between the movements of political bodies and 
the operations of physical nature, all the impulses of political 
parsimony, all the prejudices against a second codrdinate legis- 
lative assembly stimulated by the exemplification of it in the 
British parliament, were against a division of the legislative 
power.”* In short, a double-chambered legislature was an 
assembly divided against itself. 

Notwithstanding all the objections raised against the 
bicameral system, it has, as stated above, become almost universal. 
“It accompanies the Anglican race,” observed Francis Lieber, 
“like the common law, and everywhere it succeeds.”®° “Of all the 
forms of government that are possible among mankind,” said 
Lecky, “I do not know any which is likely to be worse than the 
government of a single omnipotent democratic chamber. It is at 
least as susceptible as an individual despot to the temptations that 
grow out of the possession of an uncontrolled power, and it is 
likely to act with much less sense of responsibility and much less 
real deliberation.”37 


Advantages Claimed for the Bicameral System.—The advan- 
tages claimed for a second chamber may be summarized as follows : 
First, it serves as a check upon hasty, rash, and ill-considered 


is that in countries where the cabinet system of government prevails ministerial 
responsibility can be more readily enforced. The existence of two chambers 
under such a system is confusing, and one of them must necessarily play a sub- 
ordinate réle, since it has worked out in practice that responsibility to two cham- 
bers cannot very well be enforced. Controversies in France, Belgium, and other 
countries over the qetim of the responsibility of the ministry to both chambers 
ns been lacking. É i 

ee meins Ba vol. I, sec. 548. Duguit denies that the principle of 
“duality” in the structure of the legislature necessarily means conflict and en- 
feeblement of the legislative power or retards needed political reforms and he 
shows from the experience of France that assertions to the contrary are not sup- 
ported by the facts. “Manuel de droit constitutionnel, p. 347, 

38 «Civil Liberty and Self-government,” p. 197. 

= “Democracy and Liberty,” vol. I, p. 299. 
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legislation. Legislative assemblies are often subject to strong pas- 
sions and excitement and are sometimes impatient, impetuous, 
and careless. The function of a second chamber is to restrain 
such tendencies and to compel careful consideration of legislative 
projects. It interposes delay between the introduction and final 
adoption of a measure and thus permits time for reflection and 
deliberation.*8 “One great object of the separation of the legis- 
lature into two houses acting separately and with coérdinate 
powers,” said Chancellor Kent, “is to destroy the evil effects of 
sudden and strong excitement and of precipitate measures spring- 
ing from passion, caprice, prejudice, personal influence, and party 
intrigue, which have been found by sad experience to exercise a 
potent and dangerous sway in single assemblies.”39 It is clear, 
Said Bluntschli, in explaining the advantages of the bicameral 
System, that four eyes see better than two, especially when a sub- 
ject may be considered from different standpoints.!° 

In the second place, the bicameral principle not only serves 
to protect the legislatures against its own errors of haste and im- 
pulse, but it also affords a protection to the individual against the 
despotism of a single chamber. The existence of a second cham- 
ber is thus a guarantee of liberty as well as to some extent a 
Safeguard against tyranny.41 There is a natural propensity on the 
part of legislative bodies to accumulate power into their hands, 
to absorb the powers of the executive and the judiciary, in short, 
to draw into their grasp the whole government of the state. They 
have a constant tendency, said Judge Story, to overstep their pro- 
per boundaries, from passion, from ambition, from inadvertence. 
from the prevalence of faction, or from the overwhelming influ- 
‘nce of private interests. Under such circumstances, he added, 
the effective barrier against oppression, whether accidental or 


= Story, “Commentaries,” yol. I, secs, 550-554. i z) A 

_. “Commentaries,” vol. I, lect. XI. “There is certainly po proposition in 
politics,” said Lecky, “more indubitable than that the attempt to govern a great 
eterogeneous empire simply by such an assembly must ultimately prove disastrous, 
and the necessity of a second chamber to exercise a controlling, modifying, retard- 
mg, and steadying influence has acquired almost the position of an axiom.” 
Democracy and Liberty,” vol. I, p. 300. See also St. Girons, “La séparation 
es. pouvoirs,” p, 185. 

Ri f lgemeines Staatsrecht,” p. 6. ) M 
a Cf. St. Girons, op. cit, p. 182, See also Liarlege “Le gouvernement dans 
Hy ggr cratie,” vol. II, p. 4, and Acton, “History of Freedom and Other Essays,” 
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intentional, is to “separate its operations, to balance interest 
against interest, ambition against ambition, the combinations and 
spirit of dominion of one body against the like combinations and 
spirit of another.”!2 The existence of a second chamber, Story 
continued, doubles the security of the people by requiring the 
concurrence of two distinct bodies in any scheme of usurpation 
or perfidy where otherwise the ambition of a single body would 
be sufficient? “The necessity of two chambers,” said Bryce, “is 
based on the belief that the innate tendency of an assembly to 
become hateful, tyrannical, and corrupt, needs to be checked by 
the co-existence of another house of equal authority.’ 

A third advantage formerly claimed for the bicameral system 
is that it affords a convenient means of giving representation to 
special interests or classes in the state and particularly to the aristo- 
cratic portion of society, in order to counterbalance the undue 
preponderance of the popular element in one of the chambers, 
thus introducing into the legislature a conservative force to curb 
the radicalism of the popular chamber. We cannot, said Blunts- 
chli, ignore the distinction between the aristocratic and demo- 
cratic elements in the population of the state and allow one of 
these elements alone representation in the legislature without 
doing the other an injustice.*® 


# “Commentaries,” vol, I, sec. 558. “The executive powers in our govern- 
ment,” said Jefferson, “is not the only, perhaps not even the principal object of 
my solicitude. The tyranny of the legislature is really the danger most to be 
feared and will continue to be so for many years to come.” Letter to Madison, 
March 15, 1789. 

43 Ibid., sec. 700. 

“ Sidgwick remarked that passions are more likely to affect a single body 
than two, and that the danger of encroachments by legislature on the func- 
tions of the executive is undoubtedly diminished by the existence of two legisla- 
tive chambers. John Stuart Mill did not attach much importance to the value 
of a second chamber as a check upon precipitancy of legislation or as a means of 
compelling deliberation, and he expressed the opinion that the subject had received 
an amount of attention, especially on the continent of Europe, out of all pro- 
portion to its importance. “For my own part,” he said, “I set little value of 
any check which a second chamber can apply to a democracy otherwise un- 
checked.” Yet Mill admitted that a second chamber serves an important purpose 
as a check upon legislative despotism. A majority in a single assembly, he said, 
with no check but their own will, “easily becomes despotic and overweening, 3 
released from the necessity of considering whether its acts will be concurred in 
by another constituted authority.” “Representative Government,” ch. 13. 4 

Allgemeines Staatsrecht,” pp. 63-64. Compare also Esmein, “Droit con® 


titutionnel,” pp. 100-101. 
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It also affords a means of giving separate representation to the 
somewhat dissimilar interests of capital and labor. An actual illus- 
tration of the value of this principle is found, we are told by a 
well-known writer, in the Australian state of Victoria, where the 
upper chamber of the legislature is made up mainly of the repre- 
sentatives of capital, while the other chamber is composed prin- 
cipally of the representatives of labor. This is the result chiefly of 
a restricted suffrage for the upper house, higher property quali- 
fications for membership in it, and the non-payment of its mem- 
bers for their services.t¢ But it was such a situation as this which 
led to the abolition of the upper chamber of Queensland in 1922. 

Finally, the bicameral system affords an opportunity, in 
countries having the federal form of government, of giving repre- 
Sentation to the units composing the federation. In order to 
Maintain the proper equilibrium between the component mem- 
bers and the federation as a whole, the former ought to be repre- 
Sented in one chamber of the legislature without regard to 
Population, that is, represented as distinct and equal political 
Organizations. This, in fact, is the principle upon which the 
legislatures of most states having the federal form of government 
are at present constructed. 


Reaction against the Bicameral System.—Notwithstanding the 
Spread of the bicameral system there has been in recent years more 
and more of a disposition to recognize that some of the advantages 
claimed for it are not real and to maintain that, on the contrary, 
the advantages of a single-chamber assembly, under modern 
Conditions, more than counterbalances the disadvantages. The 
bicameral principle, therefore, like the theory of the separation of 
Powers, has lost much of the sacrosanct character which it once 
Possessed in the popular mind and has been the object of increas- 
Ing attack by political writers. Important movements have taken 
Place in several American states (notably California, 1913, Oregon, 
1914, 1916, Nebraska, 1914) for the substitution of a single cham- 

r in the place of the existing bicameral legislature.47 Similar 


Edward Jenks, “Government of Victoria” (1891), p. 379. 
A majority of the California legislature in 1913 voted in favor of a consti- 
al amendment for this Purpose but as a two-thirds majority was necese 


posal mendment was not submitted to the electorate. A somewhat similar 


tution 
ary 
Was made the object of a referendum in Oregon in 1914 and again in 1916. 
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movements have taken place in other countries, in some instances 
with success. Thus in the state of Queensland, Australia in 1922 
the upper chamber of the legislature was formally abolished ; 48 
when the South African Union was formed in 1909 the upper 
chambers of the local legislatures were all abolished and there was 
a strong sentiment in favor of establishing a unicameral parlia- 
ment for the Union, but the force of tradition was too deep- 
rooted to be overcome.*® Bulgaria, Costa Rica, Honduras, 
Salvador, Panama, all the Canadian provinces except two (Quebec 
and Nova Scotia), the cantons of Switzerland, many of the 
jndividual states of the German and Austrian federal republics, 
and most of the individual states of the Latin American federa- 
tions, have unicameral legislatures. In a sense the parliament of 
Norway may also be regarded as unicameral, since the upper 
chamber is a body coöpted from the assembly elected by the 
people. Several of the new states that have come into existence 
since the war—Finland, Latvia, and Esthonia—have adopted the 
unicameral system. In 1931 Spain abolished the Senate. In this 
connection it may be observed that constituent assemblies or 
constitutional conventions (as they are called in the United 


a majority of those yoting on the proposal in 1916 were in fayor of it, but since 
it did not receive a majority of the total votes cast in the election it was defeated. 
In 1913 the governors of Arizona and Kansas in their messages to the legislature 
recommended the adoption of such an amendment. The governor of Kansas 
stated that he was satisfied after eight years’ service in the legislature that a 
system of legislation by a two-chambered assembly was “antiquated and inefficient.” 
Some details as to their proposals are contained in my address before the Illinois 
State Bar Association in 1907, Proceedings, pp. 378 ff. As to the fight in Oregon 
for the abolition of the Senate, see Barnett, Amer. Pol. Sci. Rev., vol. IX (1915), 
. 453. 

Erara The upper chamber was appointed for life by the Crown; in practice 
appointments were made by the ministry in power. When the Labor party in 
1915 carried the lower chamber and a Labor ministry came into power it found 
its policies opposed and defeated by what it considered a reactionary and irres- 
ponsible upper chamber. A movement for the abolition of the chamber was 
accordingly inaugurated which finally triumphed seven years later. See tbe details 
in the Queensland Government Gazette of Mar. 23, 1922. 

4 But the provision for two chambers was only temporary and the parliament 
was left free to abolish the upper chamber if it saw fit after 1920. See Smith, 
“A Nation in the Making,” Yale Review, Feb., 1911. In 1911 Dr. TF. J. Goodnow, 
constitutional adviser to the president of China, recommended the establishment 
f i rliament with a single chamber for the Chinese republic. He pointed out 
ie China had no aristocracy and was not a federal union composed of states 
to which it would be desirable to accord separate representation ; consequently 
there was no real reason for two chambers. Text of his memorandum in Amer- 


Pol. Sci. Rev., Nov., 1911, pp. 5141 ff. 
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States) for framing and revising constitutions have universally 
been unicameral in structure and no one, apparently, has ever 
proposed another system. 


Recent Curtailment of the Powers of Upper Chambers.—Final- 
ly, and this is significant, there has been a marked disposition in re- 
cent years to curtail the powers of upper chambers in countries where 
they exist and to reduce them to the rôle of mere revising and 
delaying bodies. This movement began with the British Parlia- 
ment Act of 1911, which virtually took away from the House of 
Lords its power to defeat bills passed by the House of Commons. 
In consequence of this Act the upper chamber retains only the 
power, to oppose legislation proposed by the lower house and to 
delay its enactment, but the latter may override the Lords and 
make its own will prevail in the end. To a large extent therefore, 
it may be said that the British parliament is the House of Com- 
mons. Likewise. many of the new Continental constitutions 
Which have been framed since the World War provide that the 
lower chambers may by an extraordinary majority override the 
upper chamber and make their own will prevail in respect to 
legislation which they insist upon. Such provisions in one form or 
another are found in the new constitutions of Germany, Austria, 
Poland, and Czechoslovakia. These facts leave little doubt that 
the old idea of the necessity of two chambers with equality of 
legislative powers is losing ground. 


Results of Experience as the Test of Utility.—The value of the 
unicameral system should be determined not on the basis of a 
Priori considerations or time-honored theories but upon consi- 
derations of utility founded upon the results of actual experience. 
Where careful studies of the actual workings of the system have 
been made the results do not by any means support all the claims 
that have been put forward in favor of the utility of second cham- 
bers, Thus a study of the work of the New York legislature at 
tS session of 1910 brought out the fact that the lower house 
tejected only six per cent of the bills passed by the upper house 
while the latter house rejected only fourteen per cent of the 
bills passed by the lower house. It was shown that a much 
Ae number of bills were defeated by the executive veto than 

gh the checking device of the bicameral system, from which 
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the author concluded that “it can scarcely be claimed, therefore, 
that the bicameral system provides an effective check on hasty, 
ill-considered, and careless legislation.”5° 

In 1914 a joint committee of the Nebraska legislature made a 
report in favor of a constitutional amendment providing for a 
legislature of a single house. Among other reasons why, in the 
opinion of the committee, the bicameral system was not a success, 
js stated that “in practice it has been found that the so-called 
‘check’ between the two houses results in deadlocks and the 
absence of real responsibility which should be felt by represen- 
tatives of the people”. 

“Nothing is more common,” said the committee, “than for 
one house to pass a bill and for the members who voted for it to 
urge the other house to defeat it, and for a little group of members 
in one house to hold up legislation for the other house until they 
extort from it what they demand.” “Deliberation and reflection,” 
it added, “do not now mark the work of a two-house legislature, 
which passes most of its legislation in the last ten days of the 
session. A smaller body, with a more direct responsibility upon 
each member arising therefrom, will tend to greater deliberation 
and reflection than the present system.’ 

One of the common arguments in support of the bicameral 
system is that it increases the difficulty of getting measures through 
the legislature by means of bribery and corruption or measures 
which are objectionable upon their intrinsic merits and for which 
there is no popular demand or necessity. But those who rely 
upon this argument overlook the fact that the device works both 
ways, since it may serve to delay or prevent the enactment of good 
laws as well as bad ones. A committee of the People’s Power 
League of Oregon, in an argument prepared in 1914 in support 
of a constitutional amendment to abolish the Senate in that 
state, asserted that the Senate had more often prevented the 


oo in, “The Bicameral System in the New York Legislature,” p. 180. A 
So fap conclusion was reached by Mr. Lynn Haines in a study of the -. 
Minnesota legislature in 1911 and by Franklin Hichborn in his “story of the 
California Legislature of 1913.” See also the conclusions of Professor W. R. 
Sharp in his “Le probléme de la seconde chambre et Ja démocratie moderne” (1922), 
pp. 75 89. to the effect that American ne ae experience has failed to 

monstrate i elective chambers. 
aaa a eron e bulletin No. 4, of the Nebraska Legislative Reference 


Bureau, 1914. 
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enactment of laws for which there was a popular demand than it 
had defeated the enactment of bad laws. Whether the assertion 
was true or not may be questioned, but it may at least be said that 
the possibility exists where the bicameral system is found. The 
popular notion that large double-chamber legislatures insure 
greater safeguards against haste, corruption, and irresponsibility 
than do small single-chamber bodies may be seriously doubted ; 
on the contrary, where the legislature consists of a small uni- 
cameral assembly each members responsibility can be more 
definitely fixed and there can be no shifting of responsibility from 
one chamber to another. Experience with the bicameral system 
also shows that the operation of the legislative machine is 
frequently impeded and sometimes paralyzed by deadlocks 
between the two chambers, and it is hardly necessary to add that 
it is characterized by “logrolling” and trading between the two 
chambers.5? The possibility of deadlocks is recognized by the 
constitutions of various states (for example Australia and the 
South African Union) and provision has been made by which 
they may be terminated. 

Another criticism of the bicameral system has been made, 
namely, the increased expense in the form of salaries of members 
and the hire of extra clerks and other employees.** 

In considering the merits of the bicameral system one further 
element may be mentioned, namely that it was not adopted ori- 
ginally out of consideration of utility, efficiency, or protection 
against the despotism and tyranny of single chambers but was 
rather the result of historical conditions. Both in England and on 
the Continent second chambers grew into existence as the result 
of the existence in those countries of privileged aristocratic classes 
to which it was necessary to accord special representation in a 


= Professor Barthélemy, a member of the French chamber of deputies, in 
his excellent book “Le problème de la compétence dans la démocratie” (1918, 
p. 116), dwells upon the use which is made of the bicameral system in France 
for the sabotage of legislation. “Too often,” he says, “the lower chamber adopts 
a measure of democratic outbidding while saying ‘the Senate will kill it’; too 
often jt passes a bill without consideration, saying ‘the Senate will correct it.” 

% As to these [provisions see Temperly, “Senates and Upper Chambers,” 
pp. 59 ff, and Marriott, “Second Chambers,” pp. 190 ff. 

“In this connection it was claimed that the bicameral legislature of Oregon 
spent almost ten times as much money for clerical hire in 1907 as did the single- 
chamber legislature of British Columbia in 1908. 
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separate chamber. But for this necessity it is by no means certain 
that second chambers would ever have been provided for. In the 
British colonies of America, Australia, and elsewhere the historical 
reasons which gave rise to the bicameral system in England never 
existed. To what extent its adoption in these latter countries was 
due to the unconscious force of imitation and to what extent it 
was due to deliberate creation and a conscious belief than it pos- 
sessed distinct advantages over the unicameral system, cannot be 
determined. So far as the United States Senate is concerned—and 
to a certain extent this may be said of the upper chambers of 
federal unions generally—its creation was certainly the result 
quite as much of political necessity (the necessity as it was then 
understood of providing a separate chamber in which the indivi- 
dual states as such could be represented) as of any belief as to the 
inherent superiority of the bicameral system.5> But it does not 
follow that because the establishment of the bicameral system is. 
a necessary condition in the process of formation of federal unions 
or because it may possess certain intrinsic merits in such states, 
it is equally necessary and desirable in unitary states. 


IV. UPPER CHAMBERS 


Constitution of Upper Chambers.—It is not possible here to 
discuss in detail the constitution of upper chambers, even of the 
more important states. Upon examination it will be found that 
they may be grouped in the following classes : 

First: Those which are constituted wholly or predominantly 
upon the hereditary principle. They include the British House 


“Compare in this connection Marriott, “Second Chambers,” p. 242. In 1911 
Mr. J. M. Robertson, member of the British Parliament, in a chapter in a collec- 
tion of essays published under the title “Second Chambers in Practice” (London, 
1911), thus evaluated the bicameral system: “There are no valid theoretical 
arguments for second chambers, apart from the special cases of federations like 
the United States and Switzerland ; and the theoretic argument against them has 
never been met. The supremacy of the second chamber in the Federal constitu- 
tion of the United States is illogical, indefensible, and injurious. The argument 
from experience turns out to be invalid ; second chambers are constant sources of 
friction where they are not mere iinstruments of delay and delay can, demonstrably 
be better provided for by another expedient. All forms of senate either frustrate 
the principle of representation or are superfluities, ee a 

An able partisan of the unicameral Seba ra essor Laski (“Grammar of 
Politics,” p. 330 ff.), who thinks a single chamber “best answers the needs of the 
modern state.” It is also advocated by Mr. Lees-Smith in his recent book. 


“Second Chambers in Theory and Practice.” 
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of Lords, the former Hungarian Table of Magnates (prior to 
1926), and the former upper chamber of Austria. Until recently 
there was a large hereditary element in the upper chambers of 
most of the German states, although it was not predominant.®® 

Second: Those which are composed wholly or in prepon- 
derating part of members appointed by the executive for life or a 
term of years, which in countries having the cabinet system means 
appointment by the ministry. In this group are the Italian Senate, 
the Japanese House of Peers, the Canadian Senate, the upper 
chambers of Quebec and Nova Scotia, certain Australian states, 
and until recently New Zealand. 

Third: Those which are composed of members elected 
directly on the basis of the same suffrage as that upon which the 
lower chamber is elected. In this class are the Senate of the 
United States (since 1913), the senates of the several states com- 
posing the federal union, the senates of Brazil, Australia, New 
Zealand, Sweden, Chile and most of the other Latin-American 
states, Czechoslovakia, and Poland.57 

Fourth: Those composed wholly or preponderantly of mem- 
bers chosen by indirect election based on popular suffrage. In 
this class are the upper chambers of France and Denmark. 

Fifth: Those composed of members elected by the local 
legislatures or councils. They include the upper chambers of the 
Netherlands, Prussia, China, Portugal, Union of South Africa, 
and formerly the United States. 

Several upper chambers combine two or more of these 
methods of selection. Thus the British House of Lords contains 
both hereditary and appointed members and so did a number of 
the Continental upper chambers prior to the World War. As 
Stated above, the Japanese upper chamber is composed of heredi- 
tary, appointed, and elected members. The Danish upper cham- 
Der is composed of two classes of members: those chosen by 
Indirect election and those appointed by the crown. Similarly 
the upper chamber of the South African Union is composed of 


“There is a considerable hereditary element in the Japanese House of Peers 
a large appointive element, and a number of members who are elected, though 
not by popular election. 
. “The members of the Irish senate will ultimately be chosen by popular elec- 
tion, but by electors who are at least 30 years af age whereas members of T 
lower chamber are chosen by electors 21 years of age and above. 
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ators appointed by the governor-general in council and 
eight senators elected from each of the four provinces by the pro- 
vincial council thereof.°* The Spanish upper chamber prior to 
1931 contained three categories of members: indirectly elected 
members, hereditary members, and appointed members. The 
Belgian Senate since 1921 has consisted of three classes of mem- 
bers: popularly elected senators, senators chosen by the provincial 
councils, and senators chosen by the Senate itself (coépted sena- 
tors). The senate of Rumania is composed of two classes of 
senators: those who are elected and those who are senators of 
right ex officio. The upper chamber of Norway is unique in that 
it consists entirely of members coöpted from the lower chamber. 
The Swiss upper chamber also is peculiar: in the majority of 
cantons members of the upper chamber are chosen by direct 
popular election ; in those which have landesgemeinden they are 
chosen by the popular assemblies, which amounts to the same 
thing ; in seven cantons they are chosen by the cantonal legislatures. 


eight sen 


Merits of the Several Systems.—It will be seen from this sum- 
mary that the constitutions and modes of election of upper 
chambers vary widely. It would be difficult to say which of these 
has the most (or the least) to commend it. As to those like the 
British House of Lords which are composed mainly of hereditary 
members the consensus of opinion now even in England is dis- 
tinctly hostile. In fact, chambers constituted on this principle 
have disappeared everywhere in Europe except in Great Britain, 
and here the House of Lords has been deprived of real power, as 
we have seen. Appointed chambers, such as those of Italy,5° 
Canada, and some of the Australian states, are objectionable for 
various reasons. The members being appointed by the ministry 
of the day, the appointments are made as rewards for party service, 
or for the purpose of “packing? the chamber in order to over- 
come opposition to ministerial policies, and in any case a chamber 


8 This provision for the constitution of the upper chamber, as contained in 
the South African Act, was to be in force only ten years from the date of the 
taking effect of that act (May 31, 1910). After that date the South African 
parliament was authorized to provide how the senate should be constituted. As 
to the constitution of the upper chambers | in the British dominions. see Keith, 
“Responsible Government in the Dominions,” vol. I. ch. 7. 

fp, accordance with the reorganization measure of Mussolini, the Italian 
Senate is to become ultimately a body elected by the various economic, industrial. 
and labor organizations which are recognized by the Fascisti government. 
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so constituted, owing no responsibility to the electorate, and un- 
influenced by public opinion, is likely to be weak and distrusted 
by the public. Such a body is naturally undemocratic, especially 
when the members are appointed for life. For these reasons the 
late Professor Goldwin Smith pronounced the Canadian Senate 
to be “as nearly a cipher as it is possible for an assembly legally 
invested with large powers to be.”6® In recent years the demand 
for “reform” of the Senate has been widespread and to-day it is 
one of the paramount questions of Canadian politics. The only 
thing that can be said in favor of a chamber constituted on this 
principle is that it affords a means by which distinguished scholars 
and statesmen, who could not gain access to it through popular 
election, may become members.*! If it is a gain to the state to 
have such men in the legislature the method of appointment 
may be commended for thus opening the door to them. Since 
appointed members usually serve for life or for long periods, it 
may also be argued that there is an advantage in having one 
‘chamber composed of men who are not influenced by the momen- 
tary changes of party politics and who by reason of their long 
tenures acquire a valuable experience which may be a distinct 
asset in the performance of the increasingly difficult tasks of 
legislation.®? 


Popular Election of Upper Chambers.—The method of direct 
popular election of the members of upper chambers in the same 
manner and by the same electorate as those by which the members 
of lower chambers are elected appears to represent the modern 
tendency. The chief argument for this method is that it is more 
in harmony with current notions of democracy and of popular 
responsibility. In fact the only upper chambers to-day which 
share anything like equality of actual power and influence with 
the lower chamber are those which are elected by the people 


“Canada and the Canadian Question,” p. 163. Compare also Porritt, 
“Evolution of the Dominion of Canada,” p. 303, and Mackay, “The Unreformed 
Senate of Canada” (1927). 

“Jt is through appointment that large number of Italian scholars, scientists. 
literary men, and publicists have found their way into the Senate. As to the 
value of appointments as a source of membership in the legislature, see Sidgwick 
op. cit, p. 476. a 

For this reason many Frenchmen regretted the constitutional amendment 
of 1884 which abolished the provision of the constitutional law of 1875 for 75 life 
senators. It is doubtful whether France has even had since that date a Senate 
equal in ability and character to the Senate of 1876-1885. Compare Bracq, 


ee 
wunder the Republic,” p. 8. Hamme 
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either directly or indirectly. Those which are composed of here- 
ditary or appointed members in all democratic peas play a 
distinctly subordinate réle—the modest rôle of “revising” and of 
delaying bills passed by the lower chamber. 

On the other hand, it may be argued and was so argued dur- 
ing the debates on the proposed amendment to the constitution 
of the United States providing for the popular election of senators, 
that this method of choice would lead to the general lowering of 
the character of the Senate, that it would result in the election 
of a larger number of demagogues and politicians in the place of 
eminent statesmen who are often poor vote-getters, and that it 
would even drive from the Senate a class of able men who would 
be disinclined to seek election under a system which required their 
active participation in long-drawn-out and expensive campaigns. 
That the change has had this effect, in some measure at least, 
there is abundant evidence. Another objection which may be 
made to a chamber chosen by the same electorate as that which 
chooses the lower chamber, especially if there is no great disparity: 
between the duration of their tenures and the qualifications re- 
quired for membership in it, is that in such a case much of the 
value of the bicameral system will be lost. 

If, the two chambers are identical in constitution, then the 
second is a mere duplication of the first. In that case you will have 
two rival chambers competing for leadership. Why then have two? 
Cannot the will of the people be effectively made known through 
one? “If the two houses were elected for the same period and by 
the same electors,” observed Lieber, “they would amount in prac- 
tice to little more than two committees of the same house ; we want 
two bona fide different houses representing the impulse as well as: 
the continuity, the progress and the conservatism, the onward zeal 
and the retentive element, innovation and adhesion, which must 
ever form integral elements of all civilization. One house, there- 
fore, ought to be large; the other comparatively small, and elected’ 
or appointed for a longer time.”63 Some writers maintain that no: 
advantage whatever is to be gained by the bicameral system if the 
two chambers are identical in constitution. In such a case it is, 
said Bluntschli, like employing duplicate Organs to do the same: 
thing. Bluntschli argued that the upper chamber ought to rest om 


6 «Civil Liberty and Self-government,” p. 198. 
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a different basis from the lower chamber, that it ought, to some 
extent at least, to represent special classes or interests or political 
units as such without full regard to population ; while the lower 
chamber ought to represent the opinion and interests of the mass 
of population, and to this end the representatives ought to be 
chosen by the whole body of the citizens.** Judge Story was of the 
same opinion. The division of the legislature into two branches, 
he declared, would be of little or no intrinsic value unless the 
organization was such that each house could operate as a real 
check upon undue and rash legislation."5 


Indirect Election of Upper Chambers.—It was to avoid the 
abovementioned objections that some states have adopted the method 
of indirect election, the most important example of which is 
France, where the senators are chosen in each departmental cir- 
cumscription by a college of electors who themselves (with the 
exception of the municipal delegates) have been chosen by direct 
popular election. ‘There is little demand in France for the method 
of direct popular election of senators, such as led to the change 
in the United States, although there is considerable criticism that 
some of the electors are chosen not by popular vote but by the 
municipal councils, this for the same reason that the election of 
United States senators formerly by the state legislatures was cri- 
ticized, namely, that it throws upon the municipal councils 
extraneous duties of a partisan character and injects into muni- 
cipal elections issues relative to senatorial elections.%¢ 


Election of Local Legislatures——The method of election by local 
legislatures or councils is a favorite one, and in states having the 
federal system of government it has something to recommend it. 


“Allegemeines Staatsrecht,” bk. 4, ch. 6. Lord Bryce, referring to 
this argument, points out that those who advance it are stopped by the democratic 
dogma. If the second chamber is appointed, or chosen by a process of indirect 
election or by a restricted suffrage, or represents particular classes or interests, 
then the principle of modern democracy is violated. If, therefore, there is to be 
an upper chamber democracy requires that it shall be elected like the lower by 
popular suffrage. “Modern Democracies,” vol. II, p. 405. 

S “Commentaries,” vol. I. sec. 699. 

"See Duguit, “Droit const.” vol. TI, p. 246. There have, however, been 
some proposals for direct popular election of the Senate. Sharp, op. cit., pP. 97 
In France as in the United States the Senate has often heen criticized for His 
Opposition to legislation demanded by public opinion and favored by the Cham. 
ber of Deputies. For instances, see Barthélemy, “Les résistances au Sénat” 
Rev. de droit public, 1913, pp. 371 f., and Sharp, op. cit, pp. 94-95. i 
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It was the method by which United States senators were elected. 
for 120 years, but it was abandoned in 1913 partly because of the 
inherent defects and difficulties of the method. So long as senators 
were chosen by the state legislatures there were frequent dead- 
locks between the two houses, cases of flagrant bribery were not 
lacking, the legislatures were often diverted from the discharge of 
their normal functions by long-drawn-out senatorial contests, 
and not infrequently the election of members of the legislature 
itself was determined not so much on the basis of their qualifica- 
tions as representatives but with reference to their preferences for 
particular candidates for the United States Senate.67 


Proposals for Organization of Upper Chambers.—The ques- 
tion as to the best mode of constituting an upper chamber is one of the 
most difficult in the whole field of political science, and it has fre- 
quently occupied the attention of political writers and of consti- 
tution makers. Professor Goldwin Smith is said to have remarked 
that it passed the wit of man to construct an effective upper cham- 
ber which would give general satisfaction. Even now there is no 
general agreement or uniformity of practice, although, as stated 
above, the tendency is to make the upper chamber a duplicate of 
the lower chamber so far as the source and manner of its election 
are concerned. 

John Stuart Mill advocated a second chamber constructed on 
the principle of political experience and training without refer- 
ence to considerations of birth or wealth. If one chamber, he said, 
represents popular feeling, the other should represent personal 
merit, tested and guaranteed by actual public service and fortified 
by practical experience. If one is the people’s chamber, the other 
should be a chamber of statesmen, a council composed of all 
living public men who have passed through important political 
offices or employments. Such a chamber, Mill argued, would be 
not merely a moderating body, or a simple check, but also an 
impelling force. It would be a body of natural leaders and would 
guide the people forward in the path of progress.88 The best 


As to these objections and the actual experience, see Haines. “The Election 
f Senators” (1906), chs. 7-8. i 
i its ai Government,” ch. 13. Mill suggested that such a chamber 
might include all who had distinguished legislative experience, all who had 
held high judicial positions, all who had been members of the cabinet for at Jeast 
two years, all who had held the highest positions in the army and navy, all who 
/ 
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constitution of the second chamber, he declared, is that which 
embodies the greatest number of elements exempt from the class 
interests and prejudices of the majority, but having in themselves 
nothing offensive to democratic feeling. 

Proposal of the Bryce Conference.—In 1918 a conference of 
which Lord Bryce was chairman, appointed to study and report upon 
the question of the reform of the British House of Lords, made 
an elaborate report in which it examined the various systems by 
which existing upper chambers are constituted and elected, and 
it recommended the recruitment of the British upper chamber by 
a combined process of derivation and coöperation under which a 
large majority of the members would be chosen by, though not 
from, the House of Commons, divided into geographical groups. 
The other members were to be selected by a joint committee of 
the two houses on the basis of the great interests from which the 
House of Lords originally sprang."° The report was not favorably 
received, no action has been taken upon its proposals, and the 
House of Lords still remains “unreformed.” 


Lessons of Experience.—Reason and experience would seem to 
suggest that if legislative bodies are to continue to be organized on 
the bicameral principle the two chambers should be constituted 
on different bases and principles.?? The members of one cham- 
ber ought to enjoy longer tenures, they ought to represent a larger 


had held diplomatic positions of the first rank, and those who had been governors 
of colonies for a certain length of time. In short, membership in this chamber 
should, he said, be restricted to those who had attained legal, political, or military 
distinction. : 

© Text of Lord Bryce’s letter to the prime minister accompanying and ex- 
plaining the Report in McBain and Rogers. “The New Constitutions of Europe,” 
pp. 573, and their comments, pp. 45 ff. The Bryce proposal is criticized by 
Sharp, op. cit, pp. 116 f, and by LeesSmith in his ‘Second Chambers in 
Theory and Practice,” pp. 216 ff. The latter author advocates the Norwegian 
method of codpting a second chamber from the membership of the lower chamber 
(pp. 249 fi). at a ae aiis 

Mr. and Mrs. Sidney Webb, in their “Constitution for the Socialist Common- 
wealth of Great Britain” (pt. II, ch. 1), criticize the existing bicameral system, 
but, ‘impressed by the overwhelming burden of modern legislative assemblies, 
they propose a division of its functions into two parts, one part to be confided 
to a “political” parliament, the other to a “social” parliament; in other words, 
they propose two parliaments between which the functions of legislation shall he 
divided, The scheme is criticized by Laski (op. cit, p. 337) as “attractive” 


but “unworkable.” 
® Compare the conclusions of Professor Sharp in his “Problème de la seconde 


566 THE LEGISLATIVE ORGAN 


constituency, higher membership qualifications ought to be re- 
quired of them, and they might well be chosen in a different 
manner and by a differently constituted electorate.” But as stated 
above, modern democratic notions are not favorable to such 
chambers. Where these requirements exist there will always be 
one chamber smaller in size than the other, possessing a higher 
degree of experience and perhaps of ability, more conservatism 
of spirit, and representing more fully the higher property and 
intellectual interests of the state. Thus the high age qualification 
(the attainment of the fortieth year) required of senators in Bel- 
gium, France, Poland and Italy (the forty-fifth year in Czecho- 
slovakia) has had the effect of securing more experienced states- 
men in the legislatures of those countries. The longer tenure 
and the larger constituency of members of upper chambers 
generally have had something of the same effect. 


Distribution of Seats in Upper Chambers.—As to the basis of 
representation in Upper Chambers two rules are followed in 
practice. In the first place, in most federal unions members are appor- 
tioned roughly among the provinces, departments, or states on the 
basis of population. This method is followed in France, Ger- 
many, Belgium, Canada, and other countries. In the United 
States, Brazil, and the Commonwealth of Australia the principle 
of equality of representation prevails. In the United States each 
state has two senators, in Brazil three, and in Australia six. In 


chambre” (pp. 75, 89, 129), that Australian and American experience shows the 
inutility of two chambers when one is, as to its mode of election, a mere dupli- 
cate of the other. Democratic logic, as he points out, requires that the upper 
chamber shall be elected upon a suffrage as broad as that of the lower chamber 
and consequently must possess equality of powers with the lower chamber. Yet 
if it is so elected, and so endowed with authority, its value as a moderating and 
restraining chamber will be in large measure gone. 

“The Bryce Report recommended that the tenure of members of the pro- 
posed British upper chamber should be longer (12 years) than that of members 
of the House of Commons, and that its membership should not be renewed at 
once in its entirety but partially at stated intervals. It may be noted that the 
constitution of Ireland fixes the terms of senators at 12 years. More interesting 
still, it lays down that “the senate shall be composed of citizens who have done 
honor to the nation by reason of useful public service or who, because of special 
qualifications or attainments, represent important aspects of the nation’s life’ 
(Art. 29). But since senators are to be elected by the people it is not easy to 


see how this requirement can be enforced. 
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view of the vast inequality of population among the different 
states it is hard to defend the principle of equality of representa- 
tion upon the theory of democracy. In the United States where 
the state of New York with a population of more than 12,500,000 
has only two senators, whereas Nevada with a population of 
about 91,000 has two, the inequality is absurd and indefensible. 
On a proportional basis New York would be entitled to 275 
senators. The five .states of New York, Pennsylvania, Illinois, 
Ohio, and Texas have forty two million inhabitants, or about 
34 per cent of the total population of the country, yet in a 
Senate of ninety-six members they have but ten, that is, slightly 
more than 10 per cent of the total.’? 


Powers of Upper Chambers.—It has long been an almost univer- 
sal practice to confer upon upper chambers certain special powers 
which lower chambers do not possess. Thus the House of Lords 
is the Supreme Court of Appeal for Great Britain, in cases arising 
in the United Kingdom, although its jurisdiction is exercised in 
fact by the Lord Chancellor and six law lords. As already stated 
above, the upper chamber in various European countries may 
serve as a high court of justice for the trial of the chief of state, 
ministers, and all persons charged with offenses against the safety 
of the state. In the United States and some other countries it 
serves as a court for the trial of impeachment cases. In Chile it is 
a sort of “competence-conflict” court, charged with deciding dis- 
putes between the administrative and political authorities on the 
one hand, and the superior courts of justice on the other. In 
Germany under the old constitution it exercised numerous judi- 
cial and administrative powers. In France and Poland its consent 
is necessary to a dissolution of the Chamber of Deputies. In the 
United States its assent is necessary to the validity of presidential 
appointments to public office and to the ratification of treaties, 
and in Chile it is charged with advising the president upon any 
questions upon which he may desire its opinion. In Chile also 
proposed Jaws relating to amnesties and general pardons may 
originate only in the senate. 

4 On the other hand, upper chambers generally are on a foot- 
ing of inequality with the lower chambers in respect to financial 


2 Ogg and Ray, “Introduction to American Government,” p. 346. 
G: Pc—37 | 
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legislation. In Great Britain, the United States, France, and vari- 
ous other countries, particularly those of Latin America, revenue 
bills cannot be initiated in the upper chambers. In France there 
is a difference of opinion as to whether the Senate has power to 
amend or reject the budget as passed by the lower chamber. ‘The 
preponderance of opinion seems to be that while the Senate has 
no power to propose appropriations or new taxes it may reduce 
amounts voted by the lower chamber and may even restore items 
in the budget proposed by the ministry but which have been 
stricken out by the lower chamber.*# 


* As to this Duguit, “Droit const.” (1911), vol. II, p. 337, and Esmein, 
“Droit const.” (5th ed.), p. 909. 
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V. CONSTITUTION oF LOWER CHAMBERS 


General Principles.—Concerning the constitution and mode of 
recruitment of the lower chamber there is now substantial unani- 
Mity of opinion and of practice that it should rest upon a popular 
basis, that its members should be elected by direct, equal, secret, 
and what is commonly described as universal suffrage, and that the 
tenure of their mandates should be of relatively short duration. 
Prior to the recent constitutional changes in Europe, this view and 
Practice was not, however, universal. In some of the German 
States (notably Prussia) the lower chambers were chosen indirectly 
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by electors who themselves were elected according to a three-class 
system under which the voters were grouped on the basis of the 
amount of the taxes which they paid. The result was in large 
measure the disfranchisement of the working and professional 
classes and the devolution of the legislative power upon the repre- 
sentatives of the wealthy, and especially the large land-owning 
classes An almost equally undemocratic system prevailed in 
Austria until 1907. In Belgium prior to 1921 where, as pointed 
out in a previous chapter, a system of plural or weighted voting 
prevailed,” the Catholic party was able to elect the majority of 
the members of the lower Chamber, while, in consequence of the 
system, the strength of the Liberal and Socialist parties was greatly 
reduced.? To-day, however, there appear to be no lower cham- 
bers in Europe or Asia which are indirectly elected or elected 
upon the basis of a restricted or unequal suffrage. 


The Basis of Representation.—A principle which is now almost 
universal is that representation in the lower chamber (and in 
some states likewise in the upper chamber) shall be based upon 
the total population, including citizens and aliens alike, men and 
‘women, adults and minors, rather than upon the number of voters. 
In several states of the American union, however, there are devia- 
tions from this principle. Thus in Alabama and Idaho the basis 
of apportionment is the total number of votes polled at the pre- 
ceding election ; in Arkansas and Indiana it is the number of male 
inhabitants 21 years of age or over; in Massachusetts it is the 
number of legal voters ; and in North Carolina aliens are not coun- 
ted in determining the basis of representation. In France there 


* In consequence of this arrangement the Social Democrat‘c party, whose 
membership was composed in preponderating part of the working classes, sma 
shop keepers, and to some extent of professional men, although able on occasions 
to elect as many as 100 members to the imperial Reichstag, which chamber was 
elected on the basis of manhood suffrage, were rarely able to elect any members 
at all to the lower chamber of the Prussian legislature, which rested on the 
three-class system described above. Thus in the Prussian elections of 1903 the 
two conservative parties with 372,132 votes elected 202 members of the Landtag, 
while the Social Democratic party with 314,149 votes did not elect a single 
member. Again in the election of 1908 the Conservatives returned 212 members 
while the Social Democrats elected none. As to this extremely undemocratic 
system of representation see. the details in Barthélemy, “Les institutions politiques 
de l'Allemagne contemporaine, pp. 68 ff Also an illuminating article by 

“Ch. Brocard, entitled “La réforme électorale en Prusse et les partis.” Rev. Pol- 
et Parl., July, 1912, pp. 287 f. 


2 See supra, p- : Ke r 
? See Reed, “Government and Politics of Belgium,” p. 41. 
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has been considerable public sentiment in recent years in favor 
of basing representation in the parliament upon the French popu- 
lation alone and of excluding aliens from the basis of apportion- 
ment—this for the reason that the presence of large numbers of 
aliens in certain districts and their almost total absence in others 
leads to inequalities of representation which are artificial and 
unjust. Something might be said in favor of basing representa- 
tion upon the voting population alone, but in most constituencies 
it would make little difference in the result. 


Deviations from the Principie of Equality of Representation. 
—While it is the theory that representation shall be based upon 
population and that constituencies of substantially equal population 
shall be equally represented, in fact there are frequent deviations 
from the principle. Thus it is a common provision in constitutions 
(for example in the American and the French constitutions) that 
each state, county, town, or district shall be entitled to at least one 
representative however small its population. As a consequence 
of such a provision four American states (Delaware, Nevada. 
Wyoming, and Arizona) elect one representative each to Congress 
although their populations are below the Congressional quota— 
that of Nevada far below it. So in France there are, or were re- 
cently, some districts with populations of less than 14,000 each 
which elected one deputy, while there were others with popula- 
tions exceeding 112,000 which elected only one» In some Ameri- 
can states the constitutional provision that each county, regard- 
less of its population, shall be entitled to one and only one sena- 
tor, plays havoc with the principle of equality of representation. 
Thus in New Jersey under the operation of this rule Cape May 
county, with a population of about 20,000 inhabitants, elects one 
senator while Essex county, with a population in excess of 500,000, 
elects but one senator. Somewhat similar inequalities are found 
in Maryland, South Carolina, and other states. In some of the 
New England states where the town system of representation in 
the legislature prevails, the inequalities are still more flagrant. 


‘Thus according to the census of 1906 the arrondissement of Briey had a 
Population of 100,525 and elected two deputies although about 26 per cent of the 
population were aliens. Somewhat the same situation existed in the arrendis:e- 
ment of Nice, where one third of the population were aliens. 

5 Compare Moreau, “Pour le régime parlementaire,” p. 294. 
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Thus in Connecticut certain small towns with four or five hun- 
dred inhabitants each have the same number of representatives as 
cities like New Haven with 150,000 inhabitants.6 The four prin- 
cipal cities of that state contain about a third of the total popu- 
lation, yet they elect less than one thirtieth of the representa- 
tives in the lower house of the legislature. The provisions in 
some state constitutions which limit the number of representa- 
tives which certain counties having large cities may elect (¢.g., 
New York and Rhode Island) also lead to flagrant inequalities 
of representation. 


Redistribution Requirements.—In order to insure a correspon- 
dence between the representation of a district (or in the case ot 
federal unions, of a state or province) and its growth in popula- 
tion, some constitutions (e.g. the constitution of the United 
States and those of some of the individual states) require that a 
census of the population shall be made at stated intervals and that 
there shall be a reapportionment or redistribution of representa- 
tion, on the basis of the results thereof. But there is no ‘way of 
enforcing compliance on the part of the legislature to whom such 
injunctions are addressed.” For many years it was a standing 
complaint by the Social Democratic party in Germany that no 
substantial redistribution of seats in the Prussian legislature was 
ever made subsequent to 1860 and none at all of seats in the 
Reichstag after 1871. In consequence of the growth of cities it 
came to pass that they were greatly under-represented in compa- 
rison with the rural districts, which were correspondingly over- 
represented. All together it was quite the most unequal system 
of representation in the world. Since the strength of the Social 
Democratic party lay chiefly in the great industrial centers while 


€ Compare. Dealey “Our | State Constitutions,” p. 72; Ford, “Rural Domina- 
tion of Cities in Connecticut,” Mun. Affairs, vol. VI (1902), pp. 220 ff., and Jones, 
“The Rotten Boroughs of New England,” North Amer. Rev., Apr., 1913, 
pp. 486 ff. , Pt bat 

7Thus there is a provision in the constitution of Illinois requiring that a 
reapportionment of representatives shall be made every ten years, but the Jegis- 
lature did not comply with the requirement after the census of 1910 nor after 
that of 1920. Likewise the Congress of the United States made no reapportion- 
ment of federal representatives after the census of 1920. 

® Details in Ogg, “Government of Europe,” pp. 644, 661. As already stated 
above, the three-class system of voting in the Prussian elections was sufficient, 
even under an equitable system of representation, to keep Social Democratic repre- 


sentatives out of the legislature. 
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that of the Conservative parties was mainly in the country dis- 
tricts, the effect was to keep down to relatively small proportions 
the representation of the former, and it was for this very reason 
that the ruling classes refused to permit a redistribution of seats. 


Electoral Circumscriptions.—For convenience in choosing re- 
presentatives and to insure a closer relationship between the repre- 
sentative and his constituents, it is the practice in all countries to 
divide the territory into electoral circumscriptions, districts, or 
constituencies, from each of which, ordinarily, one representative 
is chosen. The entire chamber might be chosen from the country 
at large on a general ticket, each elector being allowed to cast a 
vote for the entire number; but in, states of considerable area, 
where several hundred members are to be elected, such a method 
would obviously be impracticable. The time and effort involved 
in voting such a ballot would be considerable; and what is of- 
more importance, the ignorance of the elector concerning the 
candidates from distant parts of the state would be so great that 
an election under such circumstances would be largely a guess. 


General Ticket versus Single-Member District.—In the laying 
out of electoral districts two methods are employed; one is to 
divide the state into as many districts as there are representatives 
to be chosen and allow a single member to be chosen from each ; 
the other is to create a smaller number of districts, from each of 
which a number of representatives is chosen at large on a general 
ticket. The former is known as the single-member district plan ; 
the latter, as the general ticket method. Each has been employed 
by most states at different times in their history, but nearly all came 
ultimately to adopt the single-member district method, although 
the recent spread of the system of proportional representation has 
necessitated the adoption of the general ticket system in one form 
or another in the countries where it has been introduced except 
where the form is that of the single transferable vote. In the 
United States, for a long time, representatives in Congress were 
chosen from the state at large, each elector being allowed to cast a 
vote for the entire ticket: but the objections to the method were 
so serious that Congress in 1842 enacted that thereafter they 
should be chosen by districts containing as nearly as possible 
equal populations, and this rule still prevails. 
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In Great Britain the singlemember district method has long 
prevailed though from 1867 to 1885 a few of the more populous 
boroughs were permitted to choose their members by general 
ticket. These were the so-called “three-cornered” constituencies, 
thirteen in number, in which a minority of not less than two fifths 
was allowed to choose one member.® 


French Practice.—The method first employed in the Third’ 
French Republic for choosing members of the Chamber of 
Deputies was the single-member district system (scrutin d’arron- 
dissement or scrutin uninominal) ; but in 1885 the general ticket 
method was adopted, under which all the deputies apportioned 
to each department were elected from the department at large by 
general ticket (scrutin de liste). Under this law the 38 deputies 
to which the department of the Seine was entitled were elected on 
a single ballot, each elector having 38 votes. In consequence of the 
alarm in 1889 caused by General Boulanger’s threat to take a ple- 
biscite of France on the issue of his dismissal from the army and 
the success which he achieved in several elections—a success which 
was greatly facilitated by the general ticket system,—the French 
parliament made haste to abolish the system and to restore the 
single member district system. 

In time, however, widespread dissatisfaction with the latter 
method grew up and a demand was made for a return to the gene- 
ral ticket system. The chief grounds of complaint were that the 
system of election from small districts had the effect of lowering 
the character of the chamber by making the representative a mere 
agent (mandataire) of his petty district—députés de clocher they 
were called—charged ‘by his constituents with obtaining appropria- 
tions for public works, construction of rail-roads, appointments to 
office, decorations for prominent residents, etc. The system was 
denounced as députantism instead of parliamentarism ; as Gam- 
betta in his day had declared France to be, under such a system, a 
miroir brisé, so Briand and others now declared her to be a mare 
stagnante. Furthermore, election from small districts greatly faci- 
litated the power of the government to control the elections, as 
experience during the Second Empire and during the presidency 


°Of the existing 595 constituencies in Great Britain and northern Ireland, 
576 elect one member each, 18 two members each, and there is one which elects 
three—the Scottish Universities combined. 
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of MacMahon had clearly demonstrated. Finally another result 
of the system was the existence of flagrant inequalities in the popu- 
lation of the districts and consequently inequalities of representa- 
tion.10 In these circumstances a law was passed in 1919 reéstab- 
lishing a system of scrutin de liste but different from the system of 
1885 in that it was coupled with a system of proportional repre- 
sentation and subject to the restriction that not more than six 
deputies should be chosen on a general ticket; that is, the depart- 
ment should be the election district only in case it was not entitled 
to more than six members. Without this latter modification the 
50 deputies to which the department of the Seine was entitled 
would have been elected from the department at large upon 
general ticket, each elector having 50 votes—a system which 
would obviously have been impracticable. The working of the 
law of 1919, however, proved unsatisfactory, and in 1927 it was 
repealed and France returned again to the system of scrutin 
Warrondissement. 


Practice in Other Countries.—Italian practice, like that of 
France, has oscillated between the two systems. From 1891 to 1919 the 
single-member district system was in force. In the latter year, how- 
ever, Italy followed the example of France and returned to the 
general ticket system with proportional representation. Under the 
régime of Mussolini certain changes to be explained below have 
been introduced. In the other countries where schemes of propor- 
tional representation have recently been introduced the general 
ticket system has necessarily taken the place of the single-member 
district system. 

In the states of the American Union the single-member district 
method of choosing representatives is the rule, though there are a 
few exceptions. Likewise in the choice of members of municipal 
councils the district or ward method generally prevails, especially 
Where the single-chambered council exists, though there are some 
notable exceptions, especially in cities which have introduced the 
commission form of government. In some municipalities a mixed 
System is employed, according to which a certain number of mem- 


1] have reviewed the history of this movement and discussed the arguments 
which were put forward in favor of the abolition of the scrutin darrondissement 
method of election, in an article entitled “Electoral Reform in France,” Amer. 
Pol. Sci. Review, vol. VIL (1913), pp. 610 ff. ph 
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bers, in addition to the ward representatives, are chosen from the 
; 
city at large on general ticket. 


Advantages of Single-Member District Method.—One advan- 
tage of the single-member district method is its simplicity and con- 
venience. Where the country is divided into as many electoral 
.circumscriptions as there are representatives to be chosen, the task 
of the voter in each district is restricted to the simple duty of 
casting a ballot for one representative. Owing to the necessarily 
restricted area of the electoral district under this system, the 
chances are considerable that the candidate will be better known to 
the voters than would be possible under the general ticket system, 
which requires larger districts, and that he will in turn be more 
familiar with the needs and conditions of the district which he is 
‘chosen to represent. It affords a means of establishing a closer 
relationship between the elector and his representative ; it tends to 
increase the responsibility of the voter in choosing his representative 
and at the same time perhaps intensifies the interest of the repre- 
sentative in and his responsibility to his constituency. The Hon. 
A. J. Balfour, speaking in the House of Commons on April 13, 1894, 
said, “I have always been of the opinion that the whole basis of re- 
presentation in this House is a local basis, and that the various 
localities, when they send representatives here, while conscious, of 
course, of the imperial obligations resting upon them, must vote as 
localities and have regard to the interest of localities.”12 Experience 
has shown in fact that the election of representatives on a general 
ticket from large districts will not prevent them from regarding 
themselves as the immediate representatives of a particular part of 
the district. By agreement and understandings among them they 
are likely to divide the district into small constituencies, eack 


u Among the advocates of the single-member district method were Montes 
quien (“Esprit des lois, English ed. by Prichard, vol. I, p. 166). Sidgwick 
(“Elements of Politics,” p. 396), Bluntschli (“Politik,” p, 444), Esmein (‘Droit 
constitutionnel,” p- 205), Brougham (“The British Constitution, “Works, vol. 
XI, p. 73), and Bradford (“Lessons of Popular Government,” vol. II, p. 168). 
Where several candidates are chosen from the same district, says Bradford, the 
voter “has to decide upon their relative merits without even the party guide, 
a task for which he is unfitted, and which, unless he has some special object to 
gain, he will renounce 1m disgust. The system is favored by Laski (op. cita 
p- 318) subject to the qualification that no constituency should be limited by 
aw or custom to the choice of a resident of the district. 


12 Parl, Debates, 4th series, Vol. XXIV, p. 386. 
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charging himself with the care of the particular interests of the one 
which he regards as his own. Indeed, according to Poincaré and 
others, this is actually what happened in France when the general 
ticket system was introduced in 1885. Each former circumscription 
insisted upon its own particular deputy to look after its special 
interests and by mutual agreement such an arrangement was 
brought about.!8 The constitution of France and of the European 
countries generally expressly declare that deputies shall be the 
representatives of the entire nation and not of their particular dis- 
tricts, but as Carré de Malberg has conclusively shown, such pro- 
visions are, certainly in France at least, mere pious declarations 
which mean little or nothing in fact. 

Another advantage of the single-member district method is 
that it tends to secure representation of the minority party in the 
state, city, or province, as a whole. Obviously, if all the representa- 
tives are chosen at large on a general ticket, the party having a 
bare majority will elect all and the minority none. Thus in the 
United States, as long as representatives in Congress were chosen 
from the state at large, the majority party in each usually elected 
the entire congressional delegation; whereas if the district ticket 
method had prevailed, some districts in states not overwhelmingly 
in control of one party or the other would have chosen representa- 
tives belonging to the minority party. The injustice of such a 
scheme led to the substitution of the district method, as has been 
said, by an act of Congress in 1842. In the same way it happened 
under the general ticket system established in France in 1885 that 
the majority party in the department was able to elect all the 
deputies to which the department was entitled (in case of the 
department of the Seine 38 altogether) and the minority elected 
none. If such a system had been established in 1919 without a 
System of proportional representation the Radical and Radical 
Socialist parties with 216,000 votes in the department of the Seine 
would have been able to elect all the 50 deputies to which the 
department was then entitled, while the votes of 197,000 “unified” 
Socialists and those of the Progressists, Nationalists, and Clericals 
would have counted for nothing. 


™ Poincaré, “Vues politiques,” in La Revue de Paris, April 15, 1910 (vol 
XVII) p. 851, and Ferneuil, “Le réforme électorale,” Rev. Pol. et, Parl., vol. LIX. 
p. 465. 
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Objections to the Single-Member District System.—The objec- 
tions to the single-member district method are: first, that it narrows 
the range of choice and often leads to the election of inferior men. 
This is notably the case in the large cities where the ward system 
of choosing aldermen is almost universal. Experience abundantly 
proves that in cities where such a system prevails not only inferior, 
but often corrupt, representatives are chosen. In the second place. 
the district system leads to the choice of men who regard them- 
selves as the representatives of local interests rather than men who 
consider themselves as the representatives of the interests of the 
country as a whole, and the men chosen therefore are likely to take 
a narrow and particularistic view of public questions instead of a 
broad national view. The experience of both France and Italy 
with the scrutin d’arrondissement system of choosing deputies. 
clearly established the truth of this statement. 


The district system encourages the view that the representa- 
tive is the mandataire of his constituency rather than of the coun- 
try; that, in short, he is commissioned to represent a part rather 
than the whole of the state. As pointed out above, it facilitates the 
power of the government to control the elections, since the smaller 
the district the more easily it can influence the decisions of a suff- 
cient number of voters to obtain the return of government candi- 
dates. This evil has been especially great on the continent of 
Europe and it constituted one of the principal reasons which led 
the French in 1919 to abandon for a time the system of scrutin 
d'arrondissement. Moreover, the custom which regards the legis- 
lator as the representative of a particular locality is responsible for 
the election of men whose energies are likely to be engrossed with 
the pressure of petty local influences, and therefore often deprives 
the state of the services of able statesmen who would be willing to 
serve in the legislature could they be freed from such influences. 


In the third place, the system increases powerfully the tempta- 
tion of legislative majorities to “gerrymander” the state, that is, to 


“See my article on “Electoral Reform in France,” cited above, where # 
summary of French opinion will be found. 
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construct the electoral districts in such a way as to give the majority 
party more representatives than its voting strength entitles it to.1ř 


Qualifications for Membership in the Legislature.—The con- 
stitutions of all states prescribe certain qualifications for eligibility 
to the office of representative, and some expressly lay down a 
number of disqualifications. The qualifications relate for the most 
part to citizenship, age, and residence ; the disqualifications relate 
mainly to the incompatibility of the legislative function with that 
of public office. The propriety of excluding aliens from member- 
ship in the legislative body is universally recognized, for the reason 
that aliens, owing no permanent allegiance to the state and having 
perhaps only a transient interest in its welfare, cannot be expected 
to possess the requisite qualifications for participating in its govern- 
ment. Moreover, their presence in the legislature would afford a 
possible means through which the mischiefs of foreign influence 
might find their way into the public councils.° 

Practically all constitutions require of the representative the 
attainment of a certain age, for the reason that the experience and 
knowledge necessary to a successful discharge of legislative duties 
are not likely to be possessed by minors. Some states, like Great 
Britain, require merely the attainment of the majority—twenty-one 
years of age, and this is the rule in the British dominions ; most 
states, however, insist on a higher age, twenty-five for the lower 
chamber, thirty for the upper, while some require the attainment 
of a greater age. Thus Belgium, France, Italy, and Poland require 
the attainment of forty years for membership in the upper cham- 
ber, although only twenty-five years for membership in the lower 
chamber. Czechoslovakia requires 30 years for the lower house and 
45 for the upper: Chile 21 years for the chamber of deputies and 


See Commons, “Proportional Representation,” ch. 3, for a discussion of the 
evils cf the district system with particular reference to the practice of gerry- 
mandering : see also Reinsch, “American Legislatures,” pp. 200-209. 

7 Cf, Story, “Conmmentaries,” vol. I, sec. 618 ; also The Federalist, No. 62, 

Story obverved that “all just reasoning” is against the view that the mere 
attainment of the twenty-first years is a proper age qualification for membership 
in the legislative body (“Commentaries,” sec. 617). But compare Bluntschli 
((“Allgemeines Staatsrecht,” bk. II, ch. 5), who pointed out that the English 
statesmen Pitt, Burke, Fox, Grey, Canning, and Lord John Russell were all in 
Parliament at the age of twenty, as was also true of the Hungarian statesman 
Franc's Déak. i 
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35 years for the senate. A few, like Denmark, make no distinction 
between the age requirements for eligibility to the two chambers. 


The Residence Requirement 5 European Practice.—Residence 
in the district which the member represents is required by positive 
law or custom in many states. In the United States the representa- 
tive in Congress is required by the constitution to be an inhabitant 
of the state, but neither the constitution nor the statutes require 
that he shall be a resident of the district. Nevertheless, a custom 
so strong and universal as to possess almost the force of positive law 
requires that he shall be a resident of the district, and this rule has 
rarely been disregarded in practice.18 The popular notion is that 
an actual resident will feel a deeper concern and possess a more 
intimate knowledge of the needs and conditions of his constituents 
than a non-resident would. In England, formerly, residence in the 
district was required by law ; but for a long time the rule was syste- 
matically ignored, and the statute requiring it was repealed in 
1774. “It was found,” said Judge Story, “that boroughs and cities 
were often better represented by men of eminence and known 
patriotism, who were strangers to them, than by those chosen from 
their own vicinage.”!9 The election of non-residents to represent 
constituencies to which they are to all intents and purposes stran- 
gers is an occurrence so common in England that it has come to 
be almost as much the rule as the exception. There has been no 
parliament for many years which has not contained a large number 
of members who represented districts in which they were not resi- 
dents. The English practice not only has the effect of securing the 
election of representatives who are more free from the tyranny of 
petty local interests and who are likely to take broad national views 
of public questions, but it affords a means of bringing into and re- 
taining in public life able men who otherwise would be unable to 
obtain seats in parliament. There have been times when some of 
the most distinguished leaders in English public life would have 
been in retirement had a residence requirement been enforced.”? 
Under the English practice the continuance in public life of a 


i i in the large cities where the districts are 
“In a few instances, especially in 7 s where the distric 
small, “downtown” districts have elected residents of “uptown” districts. 
1 Op. cit, sec. 619. 


2 Two recent examples of the working of the English rule were the election 
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great statesman and leader is not dependent upon the favor of æ 
particular constituency which may refuse to return him for local 
or personal reasons having no relation to his qualifications. 

On the continent of Europe neither constitutions nor customs 
limit the choice of representatives to the residents of districts from 
which they are chosen. Non-residents are frequently chosen; in 
fact most of the French colonial deputies and senators are non- 
residents and instances are not lacking in which Parisians have 
been chosen to represent colonies which they had never even 
visited before announcing their candidacies. 


Results in America.—In the United States, where the opposite 
practice prevails, the country has, as a consequence, been deprived 
at times of the services of some of its ablest and most experienced 
statesmen.?! Lord Bryce thus criticized the American custom of 
limiting the choice of representatives to residents of the district ; 
“The mischief is twofold. Inferior men are returned, because there 
are many parts of the country which do not produce statesmen, 
where nobody, or at any rate nobody desiring to enter Congress, is 
to be found above a moderate level of political capacity ; and men 
of marked ability and zeal are prevented from forcing their way in. 
Such men are produced chiefly in the great cities of the older states. 
There is not room enough there for all of them, but no other doors 
to Congress are open. Boston, New York, Philadelphia, and Balti- 
more could furnish eight times as many good members as there are 
seats in these cities. As such men cannot enter from their place of 
residence, they do not enter at all, and the nation is deprived of 
the benefit of their services. Careers are moreover interrupted. A 
promising politician may lose his seat in his own district through 
some fluctuation of opinion or perhaps because he has offended the 
local wire-pullers by too much independence. Since he cannot find’ 


of Ex-Premier A. J. Balfour in 1905 by a London district after he had been 
defeated in his home district of Manchester ; and the election in 1908 of Winston 
Churchill, a member of the cabinet, by another constituency after his defeat in 
the district of which he was a resident. 

71In this way the Democrats lost the services of their leader, William R. 
Morrison, and the Republicans their leader, William McKinley, in 1890. Com 
pare Commons, “Proportional Representation,” pp. 41-42, 
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a seat elsewhere he is stranded; his political life is closed, while 
other young men inclined to independence take warning from his 
fate.'22 

Property Qualifications.—Property qualifications for member- 
ship in legislative bodies were very common in former times and 
still survive in some countries. In Great Britain, for example, until 
1858 the possession of an income of £600 was required of county 
members and £300 of borough members. Under the French char- 
ter of 1814 the payment of direct taxes to the amount of at least 
1000 francs twas required of all deputies, and this requirement 
lasted until 1848. In many of the early state constitutions of the 
United States membership in the legislatures was restricted to large 
landowners, tax-payers, or owners of personal property of a certain 
amount.23 With the advance of the democratic movement, how- 
ever, property requirements have disappeared almost everywhere. 
They still survive only here and there for membership in upper 
chambers. In the Dominion of Canada, for example, the owner- 
ship of $4000 worth of property is required for membership in the 
Senate; in the South African Union elected senators must be 
owners of unmortgaged real estate of the value of £500.24 In Bel- 
gium the ownership of $2400 worth of property, or the payment of 
$240 of taxes, was formerly required for membership in the Senate, 
but that requirement was abolished in 1921. In Sweden the posses- 
sion of real property of the value of 80,000 rix-dollars or an income 
of 4000 rix-dollars is required. In the Netherlands only the highest 
taxpayers are eligible; in Spain prior to 1931 grandees were 
senators of right only if they had a yearly income of 60,000 pesetas 
derived from real property of their own. There appear to be no 
existing lower chambers for which there is a property-owning qua- 
lification for membership. 


2 “American Commonwealth,” 1910, vol. I, p. 195. Compare also the criticism 
by Ford in his “Representative Government,” pp. 165 ff. See also the criticism 
of Laski, op. cit., p. 318, who aptly remarks that the American practice is based 
on the false assumption that the ability at the command of the state is distributed 
with mathematical accuracy over the electoral districts, 

2 See an articles by W. C. Morey entitled “Revolutionary State Constitutions,” 
in the Annals of the American Academy of Political and Social Science, vol. IV 4 
also an article on the same subject by W. C. Webster in the same publication, 
vol. IX. 

But this requirement may now be changed “by the local parliament (since 


1910). 
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The chief argument in favor of property qualifications for 
membership in the legislature is that the ownership of property 
is likely to be evidence of certain qualities in the individual which 
indicate legislative fitness, such, for example, as thrift, economy, 
intelligence, or business ability. Moreover, the man of means is 
more likely to have the time and opportunity for study and devo- 
tion to the public service than one who must devote a large part 
of his energies to earning a livelihood. As a matter of fact, where 
the principle of non-payment of members is the rule, as was 
formerly the case in European countries generally, and where even 
now the salary is not sufficient to cover the expenses of the mem- 
bers, it is practically necessary that they should have a private in- 
come, and thus the possession of property becomes an implied 
qualification, 


Disqualifications.—It is a principle of representation well re- 
cognized in many states that legislative mandate and administra- 
tive office are incompatible and ought not to be intrusted to the 
same hands. Accordingly, we find in the constitutions of most 
States provisions disqualifying holders of certain offices from 
Occupying seats in the legislature. In the United States the dis- 
qualification is practically absolute, exceptions being recognized 
only in the case of a few minor offices, the duties of which are 
hardly incompatible with the legislative function. It is practically 
the same in Chile (Const. 1925, Art. 29), where the mandate of a 
deputy or senator is declared to be incompatible with every 
salaried state or municipal office and with every service or com- 
mission of the same kind with the exception of educational service 
in the capital city. 

“The new constitution of Prussia (1920) apparently does not recognize any 
incompatibility between the holding of office and legislative mandate. It declares 
that officials, public employees, and workers for the state shall not be required to 
obtain leave to sit as deputies, that they shall also be entitled to the leave necessary 
to carry on their campaigns, and that the payment of their official salaries or 
wages shall continue during such leaves (Art. 11). The German federal constitu- 
tion (Art. 39) contains similar provisions. That of Czechoslovakia (Art. 20) 
provides that civil servants shall be entitled to leave during their terms as members 
of the legislature and also to their official salaries. But the constitution of Yugo- 
slavia requires that they resign their offices for the term during which they are 
elected, though ministers and university professors may, while members of the 
legislature, retain their positions (Art, 73). That of Poland (Art. 16) requires 
them to obtain leaves of absence but, the rule does not apply to ministers and 
professors. But with the exception of the latter a deputy who is appointed to a 
salaried office loses his seat. 


G: Pc—38 
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In states having the cabinet system of government, however, 
the doctrine of the separation of powers is not carried to the same 
length as in the United States, and the heads of the executive 
department are usually not only members of the legislature but 
are in fact its leaders. In Great Britain until 1919, however, 
-when a member of the legislature was appointed to a cabinet office, 
he was required to resign his legislative mandate and seek reélec- 
tion in order to give his constituents an opportunity to approve OF 
disapprove of his assumption of an administrative office. This 
rule still prevails in few Continental states. 

Formerly religious qualifications were common both in 
Europe and in America, but with the growth of religious liberty 
and the separation of church and state such requirements have 
almost entirely disappeared.®® In some states, however, certain 
ecclesiastical persons are debarred from sitting in the legislature. 
Thus in Great Britain the clergy of both the Roman Catholic 
Church and the Established Church of England are excluded from 
the House of Commons and disqualifications of a similar nature 
exist in some of the Continental states; for example in Switzer- 
land, where the Roman Catholic clergy are in effect debarred. In 

a few of the American states, notably Maryland and Tennessee, 
ministers of the gospel are ineligible to public office, which in- 
cludes membership in the legislature. 


The Legislative Tenure.—The principle of modern representa- 
tive government requires that the tenure of the representative shall 
be limited. If it were perpetual, or even very long, the respon- 
sibility of the representative to his constituents could not be 
enforced. Under such circumstances representative government 
would obviously be such only in name, for a permanent mandate 
ina representative system is a contradiction of terms. There must 
be periodical elections if the will of the electorate is to be ascer- 
tained and made known to the representative and by him enacted 
into law. Concerning the necessity of frequent elections as 2 


27n a few of the American states, however, persons who do not believe in 
the existence of God or a future state of rewards and punishments are debarred 
from holding any office, legislative or administrative. Oaths are commonly 1°- 
quired ; but in England this requirement was abolished in 1885, following a 
unsuccessful attempt to unseat Bradlaugh for refusing to take the oath the 


required, 
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means of preserving the representative system there is to-day little 
difference of opinion; but as to the length of term sufficient to 
insure responsibility, there is no precise rule or principle of 
universal application, and as a matter of fact the practice of states 
varies widely. Thus we find the term of the representatives in 
the lower chambers varying from one year in two of the American 
states to five years (formerly seven) in Great Britain, though in 
the latter country, owing to dissolution of parliament, elections 
in fact came oftener than seven years, the average duration of 
recent parliaments having been less than four years. In most of 
the Continental states it is four years, but in Poland it is five 
years and in Czechoslovakia it is six. In the British dominions 
the duration of the parliament in most cases is three years, but 
that of the Canadian parliament is five years and so it is in the 
provinces of Quebec and Ontario and the Union of South Africa. 

It was the prevailing opinion in certain parts of America at 
the time of the adoption of the federal constitution that “where 
annual elections end, tyranny begins”; and this feeling lay at the 
basis of a good deal of the opposition to the constitution which 
disregarded this principle in fixing the term of national represen- 
tatives at two years.27 This opinion, however, was not general 
and the constitutions of only two of the states to-day, in fact, 
provide for annual elections of representatives.28 In none of the 
European states has the principle of annual elections been intro- 
duced, the general practice there being four-year or five-year terms. 

It may well be questioned whether the disadvantages and 
inconveniences of annual elections do not outweigh the advan- 
tages. The very frequency of elections, observed Judge Story, 
has a tendency to create agitations and dissensions in the public 
mind, to nourish factions and encourage restlessness, to favor rash 
innovations in domestic legislation and public policy, and to pro- 
duce violent and sudden changes in the administration of public 
affairs founded upon temporary excitement and prejudices.29 
Short tenures and frequent elections involve heavy expense to 
candidates and to the people and lead to constant shifting in 
the membership of the legislature with the result that it is always 


“See The Federalist, No. 53. 
New York and New Jersey (for members of the lower house). 
3 “Commentaries,” vol. I, sec, 593. 
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composed in large part of SEW and inexperienced members.%? 
With regard to the frequency of election necessary to preserve the 
yepresentative principle, about all one can say i that the marfdate 
ought to be neither too short to defeat its purpose nor too long 
to remove the representative from all popular control. There is 
a popular belief that, where no other circumstances affect the case, 
the greater the powcr, the shorter ought to be its duration. Fisher 
Ames in his day very well remarked that the term ought to be so 
long that, the representatives may ‘understand the interests of the 
people, and yet so limited that his fidelity may be secured by a 
dependence upon their approbation. John Stuart Mill stated 
the general principle as follows: “On the one hand, the member 
ought not to have so long a tenure of his seat as to make him 
forget his responsibility, take his duties easily, conduct them with 
a view to his own personal advantage, or neglect those full and 
public conferences with his constituents which, whether he agrees 
or differs with them, are one of the benefits of representative 
government. On the other hand, he should have such a term of 
office to look forward to as will enable him to be judged not by 
a single act, but by his course of action.” 

It may be doubted whether a five or six-year term such as now 
prevails in Poland and Czechoslovakia and the still longer terms 
of eight, nine, and twelve years for senators in Chile, France, and 
Ireland, are conducive to effective popular control, especially in 
countries where the senate cannot be dissolved, although it un- 
doubtedly possesses distinct advantages such as result from longer 
experience and the freedom of the member from the necessity of 
engaging in frequent election campaigns in order to keep his seat 
in the legislature. Democratic logic would seem to require that 
where the legislative tenure is a long one, some form of the device 
known as the “recall” should be provided in order to insure that 
the representative shall be responsive to the opinion of the 
electorate.*? 


Payment of Members ; American Praetice.—Whether members 
of legislative assemblies should be paid salaries out of the public 
treasury for their services was once a much controverted question, 
and until recently there existed a wide divergence of practice in 
regard to the matter. In the United States, members of both houses 


°° As to this see Jones, “Statute Law Making,” pp. 12-13. : 
% “Representative Government,” ch. 11. Compare Laski, op. cit, p. 320. 
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of the national and state legislatures, and in most cities, the mem- 
bers of municipal councils, have from the beginning received com- 
pensation either in the form of a specified sum or a per diem 
allowance, and in addition it has been customary to allow them 
a certain sum known as “mileage” to cover their traveling expenses 
to and from the meeting place of the legislature. The federal 
constitution and many of the state constitutions have left the legis- 
lature free to determine the amount without restriction, but in 
the late years there has been a tendency among the states to limit 
by constitutional provisions the amount which the legislature may 
vote itself, especially where the compensation takes the form of a 
per diem allowance. It is also a common provision that no in- 
crease in the amount of compensation may apply to the legislature 
which votes the increase. 

European Practice—In Europe, for a long time, the contrary 
practice was followed, for there the view prevailed that service in 
the legislature ought to be gratuitous. But with the rise of the 
Socialist and Labor parties and the election to the legislatures of 
workingmen who were dependent for their livelihood upon the 
wages or salaries received from their labor, which sources were 
necessarily cut off wholly or partially when they became members 
of the legislature, there grew up a strong demand that they should 
be compensated by the state for their legislative services.’ In 
Germany when representatives of the Social Democratic party 
began to obtain seats in the legislature, in the absence of provi- 
sions for the payment of salaries out of the public treasury for 
their services, the party, by means of voluntary contributions, 
raised a sum for defraying the expenses of its members. But 
Bismarck, considering this practice to be in violation of the consti- 
tution, caused a suit to be brought against the party and the court 
sustained his contention and put a stop to the practice.84 It was not 
until 1906 that the Reichstag abandoned the old practice and pro- 
vided that its members should receive a small salary (3000 inarks ; 
about $750 per year) to be paid out of the imperial treasury. 
The present constitution (Art 40) declares that they shall have a 
right to compensation provided by national law, as well as free 


3 Compare Horwill, “The Payment of Labour Representatives in Parliament,” 
Pol. Sci. Quar., June, 1910. = 

Lowell, “Governments and Political Parties in Continental Europe,” vol. I, 
p. 254. 


588 THE LEGISLATIVE ORGAN 


transportation on all German railways. y _ The constitution of 
Prussia (Art. 28) contains a similar provision for the benefit of 
members of the Landtag. That of Czechoslovakia (Art. 27) pro- 
vides that members of both chambers shall have a right to remune- 
ration as provided by law. That of Belgium (Art. 52) as amended 
in 1921 expressly fixes the amount which members of the Chamber 
of Deputies shall receive (12,000 francs per year) and provides 
that they shall be entitled, in addition, to free transportation on 
all state or concessionary railways. But it also expressly provides 
that senators shall receive no salary further than an indemnity of 
4,000 francs per year for their expenses (Art. 57). Some of the 
new European constitutions are silent on the question, in which 
case the whole matter is left to the discretion of the legislature. 
This is the situation in France, where both senators and deputies 
at present receive the same indemnity (25,000 francs per year). 
In Italy compensation for members of parliament out of the state 
treasury was first provided for in 1912. In Great Britain members 
of the House of Lords have never received compensation for their 
services as members and this was true of the House of Commons 
until 1911, when in consequence of the demands of the Labor 
party, which had already for some years followed the practice of 
contributing from the party funds certain sums for the support of 
its members in the House,’ Parliament passed a resolution pro- 
viding that members of the House of Commons, other than those 
who were already in receipt of a salary as minister, officer of the 
House, or officer of the royal household should receive a salary 
of £400 per year. In the British dominions members of the lower 
chambers of all the parliaments, national and local, now receive 
salaries paid out of the public treasury, and the same is true of 
those of the upper chambers with some few exceptions. In most 
cases it is also provided that they shall have free transportation 
over the railroads where they are owned by the state; otherwise 
they shall be allowed “mileage” or traveling expenses.3¢ 


% But the House of Lords, following the German decision of 1885, referred to 
above, had ruled in 1909 in the famous Osborne Case that the payment of parlia- 
mentary members as such from dues collected by labor organizations was contrary 
to law. It was this decision which intensified the demand of the Labor Party for 
provision for the payment of legislative salaries out of the public treasury. See 
Webb, “History of Trade Unionism” (1911), pp. 344 ff. ae 

3 As to the details see Keith, “Responsible Government in the Dominions, 
vol. I, pp. 503-504. 


| 
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Merits and Demerits of Payment of Members.—The result of 
recent constitutional or parliamentary legislation is that the practice 
of payment of members of legislative assemblies out of the public 
treasury (with the exception of the members of a few upper 
chambers) is now universal, and consequently the merits of the 
question have to a large degree been removed from the domain of 
theoretical discussion. Under modern ‘conditions with the legis- 
lative bodies of many countries composed in large part of the 
representatives of the Labor and Socialist parties, who generally 
are not in the possession of private incomes sufficiently large to 
enable them to render gratuitous service to the state, and with 
the increasing democratization of the process of election which 
necessarily entail heavy expenses upon candidates, the payment 
of salaries by the state is a necessity, if representatives without 
adequate private means are in fact to be available for service in 
the legislature. On the other hand, as Mill pointed out in his 
book on “Representative Government,” where the system of com- 
pensation prevails the tendency is to give politics the character of 
a gainful profession, to make seats in the legislature the objects of 
desire on the part of politicians, and to attract into the legislature 
incompetents instead of able men who would regard service in the 
legislature as a public duty the successful performance of which is 
in itself reward enough. It can hardly be denied that in so far 
as the system of payment applies to service in American municipal 
councils the objections which Mill foresaw have by no means 


been lacking." Outside the United States, the scale of compensa- 
. in some countries it is hardly sufficient to 


tion is relatively low ; eae 
cover thd living expenses of the member during the legislative 
where the size of the 


session. In certain European countries 
legislature is very large (in Great Britain 615 members of the 
House of Commons; in France 929 senators and deputies) the 
burden of a scale of legislative salaries which would amount to 
adequate compensation for the time and labor of the members 
would be larger than public opinion would tolerate. In com- 
parison with European standards the scale of compensation in 
the United States is high, but on account of the heavy expenses 
of candidates resulting from the existing democratic processes of 
election, especially from the system of primary elections, it is in 
many cases hardly sufficient to cover such expenses. 
“Compare Ford, “Representative Government,” p. 207. 
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VI. REPRESENTATION OF MINORITY PARTIES 


Early Advocates.—The question whether the constitution 
should not guarantee representation, proportional or otherwise, to 
the minor political parties in the state, especially the more impor- 
tant ones, has had supporters dating from the epoch when in prac- 
tice the principle of minority representation was unknown. John 
Stuart Mill in his classic book on “Representative Government,” 
published in 1861, declared that “it is an essential part of demo- 
cracy that minorities should be adequately represented.” “No real 
democracy, nothing but a false show of democracy,” he said, “is 
possible without it.” “Nothing is more certain,” he affirmed, “than 
that the virtual blotting out of the minority is no necessary or 
natural consequence of freedom, but instead is diametrically oppos- 
ed to the first principle of democracy: representation in proportion 
te numbers.”88 Mill lamented that most existing democracies were 
not “governments of the whole people, by the ‘whole people, equal- 
ly represented, but governments of the whole people, by a mere 
majority of the people, exclusively represented.” He readily admit- 
ted that the majority must rule in a representative system and that 
the minority must yield to its will; but from that it does not follow 
that minority should have no representation at all. “In any really 
equal democracy,” he said, “every or any section would be repre- 
sented, not disproportionately but proportionately. A majority of 
the electors would always have a majority of the representatives ; 
but a minority of the electors would always have a minority of the 
representatives. Man for man they would be as fully represented as 
the majority, and unless they are, there is not equal government, 
but a government of inequality and privilege—contrary to all just 


Ch. 7. Compare also Lecky, who observed that “it can hardly be con- 
tended that the substitution of a representation of the. whole nation for a re- 
presentaion of a mere majority is contrary to democratic principles.” “Democracy 
and Liberty,” vol. I, p. 220. Compare also Lieber, who remarked that “essential 
representation requires a fair representation of the minority.” “Civil Liberty and 
Self-government,” p. 175. Lord Acton more recently, declared that the remedy 
for one of the greatest evils of democracy (the tyranny of the majority) is Dios 
portional representation, “Tt is,” he said, “profoundly democratic, for it 
increases the influence of thousands who would otherwise have no voice in te 
government ; and it brings men more near an equality by so contriving phat n9, 
vote shall be wasted, and that every voter shall contribute to bring into par a 
ment a member of his own opinion.” Quoted by Sir J. W. Williams, “The Reform 
of Political Representation” (1918), p. ii. 


REPRESENTATION OF MINORITY PARTIES 5921 


government, but above all contrary to the principle of democracy 
which professes equality as its very root and foundation.” 

Criticisms of the System of Majority Representation.—The 
system of majority representation is criticized as undemocratic and 
unjust because it in effect permanently disfranchises large numbers 
of electors and leaves them without representation because they are 
politically in a minority in their constituencies. Indeed it may, 
and not infrequently does, happen that a majority of the repre- 
sentatives in the legislature are returned by a minority of the elec- 
tors. Against this, however, it may be argued that, although the 
minority party in a given constituency may have no representation 
of its own, the same party is often in the majority in other constitu- 
encies, and thus the representatives chosen by the party in those 
districts where it is in the majority represent the party in those in 
which it is in the minority. Thus it may be said that Republican 
minorities in the Southern states of the American union are repre- 
sented in Congress by Republican members from the Northern 
states, while the Democrats of New England are represented by 
the Democratic members returned from the South. But it will 
be replied that no such theory of representation is sound, because 
a representative chosen by a constituency in one part of a 
state as vast as the republic of the United States cannot adequately 
represent the members of the party living in remote parts of the 
country. 

It often happens in the United States, both in the national 
and in the state legislatures, as well as in the municipal councils, 
that the majority party elects a larger number of representatives 
than it would be entitled to on the basis of its numerical strength. 
Thus in the presidential election of 1904 the Republican party, 
while casting only 54 per cent of the total vote in the country at 
large, elected 65 per cent of the representatives in Congress. In 
1906 the Democratic party in Pennsylvania cast more than a half 
million votes but did not elect a single representative in Congress. 
In Indiana the Republicans actually cast less than half of the total 
vote but elected all the representatives. Instances of this kind in 

“Tt js to go contrary to the evidence,” says Duguit, “to affirm that a parlia- 
ment chosen according to the pure majority system expresses more exactly the 
will of the nation, than one in which the different political parties in the state 
have their representatives. If the nation itself directly expresses its will, it must 
be the nation composed of its different parties—it is necessary, in short, that the 


parliament should be composed of the same elements as the nation. It is the 
only system which is adequate.” “Droit const.” (1911), vol. I, p. 379. 


592 THE LEGISLATIVE ORGAN 


national, state, and municipal elections might be multiplied. Nor 
are they by any means lacking in European countries.#? The mino- 
rity party in a constituency usually does not secure any represen- 
tation under such a system, and, taking the aggregate result in all 
the districts over which the election extends, one party or the 
other secures less than the representation to which its aggregate 
numerical strength entitles it. 


Movement for Proportional Representation.—With the pass- 
ing of time the demand for a system of representation which would 
prevent or attenuate results such as these, which to large numbers 
of persons seemed utterly inconsistent with the true principles of 
representative government, grew in volume. An extensive litera- 
ture advocating the introduction of a system of proportional repre- 
sentation appeared and public opinion was instructed and inform- 
ed by means of an active propaganda carried on by numerous socie- 
ties and organizations. 

Already before the World War the system in one form or 
another had been introduced for the election of representatives in 
national or local legislatures or in municipal councils in a good 
many countries, mainly European, particularly Denmark, Norway, 
Sweden, Switzerland, Belgium, Wiirttemberg, Ireland, Bulgaria, 
Finland, Serbia, Portugal, Tasmania, and Cuba. During the war 
the principle was extended in Denmark and adopted in the Nether- 
lands. Since the close of the war its progress has been remarkable, 
nearly all the newly adopted constitutions having provided for it 


“Charles Benoist, a member of the French Chamber of Deputies and a well- 
known writer on the subject of proportional representation, made a report for the 
committee on universal suffrage in 1905, in which he showed that from 1898 to. 
1902 an average of only fifty-three per cent of the electors were represented in the 
chamber—that is, represented by deputies of their own parties. Thus, in 1902, 
5,159,000 doctors were represented in the chamber, while 5,818,000 were un- 
represented. The famous separation law of 1905, he says, was passed by the vote 
of 341 deputies who represented exactly 2,647,315 electors out of a total electorate 
of 10,997,000. One can hardly claim, therefore, he concludes, that the laws of 
the French Republic represent the will of a majority of the country. See also his 
“De Vorganisation du suffrage universel” in his “Crise de Pétat moderne. In- 
teresting statistics showing somewhat similar results in England following the 
election of 1918 may be found in Willoughby and Rogers, op. cit., p. 267. As to 
the results of the election of 1929, see pamphlet No. 66 (July, 1929) of the Prop- 
Rep. Society of Great Britain. Jt is there pointed out that the Labor Party 
elected 32 more members than the Conservative Party, although it polled 274,000 
fewer votes. 
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as the basis of representation in the national and in some instances 
in the local legislatures. It has also been introduced in Italy, and 
in Greece, and has been further extended in various countries in 
which it had already been adopted before the war.*! In Great 
Britain, however, where the system had hardly gained a foothold 
before the war, provision was made by the Representation of the 
People’s Act of 1918 for an experiment with it in 100 constituen- 
«cies, but as yet it has not been actually tried out. In the four Uni- 
versity constituencies the members are elected by a system of pro- 
portional representation known as the “Single Transferable Vote.” 
In the United States schemes for the representation of mino- 
rity parties have made little progress. Under the Ilinois consti- 
tution adopted in 1870 three representatives are chosen from each 
legislative district, and each elector is allowed three votes which 
he may cumulate on one candidate or distribute among the three 
in such manner as he pleases. In practice, the scheme has always 
(except in three instances) given the minority party at least one 
‘representative in each legislative district of the state. With only 
three exceptions also, third parties (Socialists, Progressives, or 
Prohibitionists) have been able by cumulating their votes to elect 
-a few representatives—the number ranging from one to five in each 
‘legislature. Sometimes, however, owing to miscalculations of party 
‘strength or defective party discipline, the majority party secures 
-only one of three members and the minority two.42 But none of 
the other states have imitated the example of Illinois and the sys- 
tem is not likely to be retained in that state whenever a new con- 
“stitution takes the place of the present one. It has, however, been 
introduced in a few American cities for the election of municipal 
‘councilors.4% 


“Tt also existed in limited form in France between 1919 and 1927. For 
want of space it is impossible here to describe the various forms of the system or 
the degree to which it is being applied in the different countries of Europe. 
“Those who are interested in the subject will find the details in such books as 
Humphreys, “Proportional Representation” (1911), Sir John Fischer Williams, 
`“The Reform of Political Representation” (1918), and in the various issues of 
The Proportional Representation Review. See. also Willoughby and Rogers, “In- 
troduction to the Problems of Government” (1921), ch. 15, and Rogers and 
McBain, “New Constitutions of Europe” (1922), ch. 5. 

“As to its working see Moore, “The History of Cumulative Voting and 
Minority Representation, Illinois, 1870 to 1908.” | 

“See McBain, “Proportional Representation in American Cities,” Pol, Sci, 
‘Quar., vol. 37 (1922), pp. 281 f. 
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Criticism of the Principle of Proportional Representation.— 
Notwithstanding the recent remarkable spread of the system of 
minority representation in Europe it is still in the experimental 
stage in many countries, and a definitive judgment cannot yet be: 
passed on the merits of the system. It has given general satisfac- 
tion in certain small countries such as Belgium, Denmark, and 
Switzerland, but it remains to be seen whether the results in Ger- 
many and France will equally commend themselves to public opi- 
nion. Many able political writers have condemned the system both 
on principle and because of the practical difficulties encountered in 
operating it. Sidgwick, for example, pointed out two “serious 
objections” to it. In the first place, the giving of representation 
to groups as such involves, he said, the loss of a valuable protec- 
tion against demagogy by removing the “natural inducements. 
which local divisions give for the more instructed part of the com- 
munity to exercise their powers of persuasion on the less instruct- 
ed.” In the second place, representation of groups “will inevitably 
tend to encourage pernicious class legislation.” Others maintain 
that it will tend to reduce the standard of efficiency in the legisla- 
ture by securing the election of men who represent one set of in- 
terests or opinions rather than all of them. “We want for legis- 
lators,” says Sidgwick, “men of some breadth of view and variety 
of ideas, practiced in comparing different claims and judgments, 
and endeavoring to find some compromise that will harmonize: 
them as far as possible,” which, he said, could hardly be secured 
under a system in which the community is not locally divided for 
electoral purposes.*+ The late Professor Esmein, the most eminent 
of French jurists of his day, was likewise a vigorous opponent of 
the whole idea. “To establish the system of proportional repre~ 
sentation,” he said, “is to convert the remedy supplied by the’ 
bicameral system into a veritable poison ; it is to organize disorder 
and emasculate the legislative power ; it is to render cabinets un- 
stable, destroy their homogeneity, and make parliamentary govern- 
ment impossible.” If applied to parliamentary elections, logic and. 
consistency, he went on to say, require that it shall be applied to: 
the election of executives and administrative officers, and this is 
but the entering wedge to anarchy. The law of the majority, he 
added, is one of those simple ideas which makes itself accepted’ 


“ “Elements of Politics,” p. 396. 
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straight off the reel; it presents in advance this characteristic that 
it favors no one and puts all the voters on the same level.* 
Other objections which have been urged against the system are that 
it will multiply and strengthen party groups in the legislature and 
thereby render still more difficult the smooth and effective work- 
ing of the cabinet system of government in countries where it 
exists ; that it will result frequently in no one party having a work- 
able majority and will thus lead to paralysis of legislation; that 
it will often lead to over-representation of small minorities; that 
its complexity makes it difficult of practical operation ; that in by- 
elections it cannot be applied ; that it will strengthen the influence 
of the party machine and of political bosses; that it will greatly 
increase the expense of candidates because of the larger electoral 
districts which it necessitates; and that it would create jealousies 
among candidates of the same party running on the same ticket.*° 
In practice, some or all of these evils have actually accompanied 
the system in a number of states where it has been in operation 
for a considerable period.‘7 It is hardly necessary to add that some 
of the objections apply with greater force to certain of the parti- 
cular forms of proportional representation that have been intro- 
duced than to others. 


““Drait const.” (5th ed.), pp. 256, 260. But see Duguit’s reply, “Traité de 
Droit const.” (1911), vol. I, p. 378, whose answer is in turn attacked by Carré de 
Malberg in his “Théorie générale de létat” (1922), vol. II, pp. 368 ff. 

“Some of these objections are put forward by Mr. J. M. Robertson, M.P., in 
an article on “Proportional Representation,” in the Edinburgh Review for July, 
1917. See also the criticism of Laski, op. cit., p. 316, and Finer, “The Case 
against Proportional Representation” (Fabian Society tract, 1924). f 

“Thus in Illinois in at least 24 instances since 1870 the minority party has 
succeeded in electing two of the three members to which the district was entitled, 
thus giving it a majority of the representatives ; there is no evidence that it has 
raised the standard of character or ability of the legislative assembly ; it has 
admittedly increased the power of the party machine ; and worse than these it has 
frequently led to the choice of an assembly in which no political party had a 
majority or at least, a workable majority that could always be counted on. Such 
was the situation in 1913-14 and 1915-16. No party having a majoriy, there 
was no responsibility and the deliberations of the assembly were characterized by 
strife, dissension, and legislative paralysis. One result of the system has been 
that frequently the party which elected the governor was unable to elect a majority 

cases there was a deadlock between the executive and 


sembly. In such oS A AoE Ts 
ie S and consequently sterility of constructive legislation. 
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VII. PROFESSIONAL OR OCCUPATIONAL REPRESENTATION 


Criticism of Proportional Party Representation.—While the 
system of proportional representation described above is, according 
to its advocates, distinctly superior to the system of majority repre- 
sentation, it is in the minds of many persons defective for the 
reason that it insures representation only to minorities which are 
organized as political parties. They argue as follows: propor- 
tional party representation does not take into account the existence 
of other large and important groups, economic, social, professional, 
occupational, and the like, which have special interests peculiar to 
each and which therefore ought to be specially represented in the 
legislature. Neither the system of representation of political majo- 
rities nor that of: political minorities as such is in harmony with 
modern conditions or the true principle of representation. Both 
are defective because they rest upon purely geographical and poli- 
tical bases. They should therefore be replaced by a system of pro- 
fessional, class, occupational, or functional representation which 
would disregard political and territorial lines since the latter after 
all are largely artificial and do not mark off precisely the boun- 
daries which separate the real interests of the various classes of 
which modern societies are composed. 


Early Forms of Class Representation.—To a certain extent the 
system proposed would mark a return to the original system under 
which each of the principal classes of society—the nobility, the 
clergy, and the commons (and in Sweden the townspeople and the 
peasants until 1866)—had its own separate representation in the 
legislature. 

Until 1907 the voters in Austria were arranged in five classes, 
the great landowners, the cities, the chambers of commerce, the 
rural communes, and a general class, each parliamentary consti- 
tuency being composed wholly of one or another of these classes. 
never partly of one and partly of another. The parlia- 
mentary seats were so distributed among the five _ classes that 
eighty-five members were elected by the great landowners, one 
hundred and eighteen by the cities, twenty-one by the chambers of 
commerce, one hundred and twenty-nine by the rural communes, 
and seventy-two by the general class. But with a few important 
exceptions the system of class representation as applied to the 
constitution of lower chambers ultimately disappeared with the 
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advances of democracy, and class representation survives to-day only 
in the constitution of the upper chambers of a few European 
parliament.48 


Advocates of the Representation of Interests.—Nevertheless. 
there have always been advocates of a system of representation 
based upon classes, professions, occupations, vocations, or other 
groupings of society, on the ground that it is most in harmony with 
the true spirit of democracy and the true conception of representa- 
tion than a system based on territorial divisions or even upon 
purely political groupings. Mirabeau at the time of the French 
Revolution declared that a legislative assembly ought to be a sort of 
reduced mirror of all the varied interests of society somewhat as 
a topographical map reveals the configurations of the land. Sieyès, 
at the time, likewise expressed the view that the great industries of 
society should be specially represented in the legislature.49 In fact, 
the principle of representation of interests found expression in the 
French Acte Additionnel of 1815, Art. 33 of which declared that 


“The Austrian House of Lords contained a certain number of members who: 
represented the landowners of the empire? a certain number who represented the 
church, and a certain number who had distinguished themselves in the fields of 
science and art. The same was true to a less extent of the Hungarian Table of 
Magnates. The Italian Senate prior to the present régime contained certain 
representatives of the army and navy, representatives of the largest taxpayers 
and hence the wealth of the kingdom, and representatives of the Royal Academy 
of Science. The Spanish Senate prior to 1931 was composed of one hundred and 
eighty members, of whom thirty were chosen as follows: one member by the 
clergy of each of the nine archbishoprics ; one by each of the six royal academies ; 
one by each of the ten universities ; five by the economic societies of the Friends 
of the Country. The remaining one hundred and fifty were chosen by electoral 
colleges composed of members of the provincial deputations and of representatives 
chosen from among the municipal councillors and largest taxpayers of the towns. 
This chamber more nearly than any other represented the various interests. of 
the state rather than the population or political divisions. The Rumanian Senate 
contains a certain number of members elected by the chambers of commerce, of 
industry and labor and of agriculture. A trace of the idea is oond ia the British 
practice which allows the various universities of the va ing om to elect 
15 members of the House of Commons. By the A of 1918 the Sere for 
these seats embraces all persons who hold a degree from the Laas electing 
a member or members. In Ireland each university is allowed to choose two mem- 
bers of the Senate and in Rumania the professors of each university elect one 
senator. The Hugarian House of Lords as reformed in 1926 is composed of 
two Beaded and forty members of six different categories, some appointive, some- 


elective. £ ] 
* Quoted by Esmein, op. cit., p. 257. 
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alongside the deputies chosen by the ordinary electoral colleges, 
industry and commerce should have “special representation.” Lord 
Brougham in his work on the British constitution affirmed it to be 
a principle which ought to govern in the distribution of represen- 
tation, that every class and interest in the community should be 
represented. “Suppose,” he said, “there were one important branch 
cof trade confined to a single district and the number of inhabitants 
in that district did not warrant its returning a deputy with a view 
to population ; still it should be represented with a view to the 
trade driven by it. So, important professions should be represent- 
‘ed and important classes of properties.” The English system, con- 
tinued Lord Brougham, “sins grievously against the canon, since it 
recognizes but one test, the ancient distribution of men into 
towns.”5° In more recent times the principle of professional or 
.class representation or representation of interests as contradistin- 
-guished from representation of numbers, found an increasing num- 
ber of advocates. Among them may be mentioned Duguit,5t 
Prins,52 De Greef,5? Charles Benoist,5* La Grasserie,®° the Austrian 
publicist Albert Schiaffle and the Greek scholar Saripolos, the author 
‘of an exhaustive study of the subject of proportional representa- 
tion. Duguit maintains that the expression of the general will 
(volonté générale) can be effectually secured only through the 
representation of the various groups whose opinions go to make 
up the general will. No legislature, he affirms, is therefore truly 
representative of the country unless it represents the two great 


Bo “Works,” vol. XI, pp. 74, 95. The German publicist Von Mohl suggested 
that society should be classified as landowners, agricultyrists, merchants, shippers, 
and manufacturers, and each class given representation in proportion, first to its 
numerical strength, and second to its importance in the state. Religious and 
political organizations as well as labor organizations, associations of manufacturers, 
employers’ associations, etc., should be allowed to choose their own representatiyes. 

ST his “Manuel de droit constitutionnel,” sec. 57 (1907). See also his 
“Traité de droit const.” (ed. 1911), vol. I, pp. 378 Œ., and ed. 1921, vol. M, 
pp. 506 ff., and his article “La représentation syndicale au parlement,” Rev. pol. 
-et parl, July, 1911. f ae 

s]a démocratie et le régime représentatif” (1889). 

s «La constituante et le régime représentatif” (1892). 

“J es sophismes politiques de ce temps” (1893), also his “Organisation du 
suffrage universel” (1896), and his “Report of the Committee of Universal Suff- 
rage,” made to the French Chamber of Deputies in 1905 (“Jour off. Doc. Parlem, 
“1919). 

& Rev. pol. et parl, vol. Ul, p- 253. 

"Ta te et I’élection proportionnelle,” 2 vols. (1889). 
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constituent elements of the state: individuals and groups of indi- 
viduals. “All the great forces of the national life,” Duguit con- 
tinues, “ought to be represented,—industry, property, commerce, 
manufacturing, professions, and even science and religion.”57 The 
system of professional representation, he argues, can be defended 
on the same ground as proportional representation for political 
parties; in the one case it is representation of groups politically 
organized ; in the other, representation of groups differentiated for 
social or economic purposes.8 Another French writer who advo- 
cates the system is M. Leroy, the author of various treatises on the 
subject.°° Among English writers to-day who advocate the system 
in some form or other may be mentioned Mr. G. D. H. Cole, and 
various other Guild Socialists. In the United States, advocates of 
the principle are not lacking.*t 


“Droit constitutionnel,” pp. 368-371. 

5 Ibid., p. 359. See also on this point Benoist, op. cit, pp. 250 ff., where a 
unique project for a system of proportional representation in France combined 
with a scheme of functional representation is fully discussed. Commons, in his 
work on “Proportional Representation,” advocates the principle of the representa- 
tion of interests. With regard to the interests of labor, for example, he asserts 
that if the labor unions could combine throughout the nation and elect members 
of Congress who would represent them as a body, just as they select the officials 
of their own organizations, their interests would be more effectually cared for 
by the national lawmakers. “As it is,’ he continues, “they are forced into 
artificial territorial divisions and are compelled along with the whole of the 
electorate to submit to the candidates who appeal to the more ignorant, thought- 
less, prejudiced, and easily influenced masses.” 

© “Pour gouverner” (1918) and “Les techniques nouvelles du syndicalisme” 
(1921). 3 

“See especially Cole, “Social Theory” (1920), ch. 8 and “Guild Socialism 
Restated” (1921). See also Wallas, “The Great Society” (1916), 

“Compare William MacDonald (“A New Constitution for a New America.” 
1921, p. 133), who says, “It seems clear that if the United States is to have in 
Congress a truly representative national legislature, the existing system of re- 
presentation must be changed so as to admit of the representation, not only of 
the population, as now, but also of recognized occupations or pro feens i and 
Professor H. A. Overstreet (“The Government of Tomorrow,” in the sorb 
for July, 1915, pp. 7 ff. ), who, describing the territorial basis as RoE which “is 
now in large measure artificial and ineffective” for the reason that community 
of interest is now determined fundamentally by specific vocation, observes that : 
“A physician living in the eleventh precinct has far fiore Ponni pEi interest 
with a physician living in the fifth precinct than he has ar y e broker who 
lives around the corner. Indeed, if one were to trace the lines of interest- 
demarcation in a great city, one would find them here, there, and everywhere, 
crossing and recrossing all the conventional political boundaries. If one seeks, 


G: Pe—39 
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Examples of Representation of Interests.—Very recently the 
movement in favor of the system of professional or class represen- 
tation has achieved some partial success in several European states. 
As already pointed out in a previous chapter, the geographical or 
territorial system of representation has been replaced in Soviet 
Russia by a system based on the vocational principle for the All- 
Russian Congress ; that is, one in which miners, iron workers, 
farmers, professional men, and other classes choose their own repre- 
sentatives without regard to territorial lines. The example of 
Russia has to some extent been recently followed in Italy, where 
the Senate has been reorganized upon the proposal of Mussolini. 
The Italian Senate formerly rested entirely upon the basis of 
appointment by the king (which in practice meant appointment 
by the ministry) but appointments were restricted to certain cate- 
gories of persons, among them the largest taxpayers of the kingdom. 
As “reformed” by Mussolini it will be composed of representatives 
of various trades and professions, of employees, and trade unions 
(syndicates) recognized by the Fascist government. The appointed 
senators now holding will not be displaced, but ultimately the 
chamber will be an elected body composed of senators chosen by the 
corporations of the various associations which will be represented. 
The reformed Italian Chamber of Deputies also represents various 
cultural, social, and industrial organizations and corporations. ‘The 
new German constitution of 1919 (Art. 165) introduces a unique 
innovation upon the existing system by creating a national eco- 
nomic council, representing the special interests of labor, capital, 
and consumers, which contains the elements of a third legislative 
chamber. As constituted by a law of 1920 it is composed of 326 
members, 68 of whom are representatives of the agricultural and 


forestry interests, 68 of industry generally, 44 of commerce, banking, 


in short, the natural groupings in our modern world, one finds them in, the 
association of teachers, of merchants, of manufacturers, of physicians, of artisans, 
The trade union, the chamber of commerce, the medical association, the bar 
association, the housewives’ league—these even in their half-formed state are the 
forerunners of the true political units of the modern state.” See also Barnes, 

i iti » pp. 107 ff; Beard, “The Economic Basis of 
“Sociology and Political Theory,” PP 2 S c Din 
Politics,” p. 46, and Professor W. S. Carpenter (“Democracy and Representation a 
who advocates the abolition of the United States Senate and the substitution 3 
its place of a chamber based on social and economic aa A Hise, 

` & Ellery, “Third Anniversary of the Fascist Revolution,” Current 


Dec. 1925, pp. 430 ff. s 
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and insurance, 30 of the consumer’s element, etc. All together, nine 
groups of industries, business, professions, and Occupations are re- 
presented on the council, and these include the body of civil 
servants and the government, which latter is represented by 24 mem- 
bers.° The council does not possess the power of legislation, but 
the constitution requires that all drafts of important laws relating 
to social and economic matters shall, before being introduced into 
the parliament, be submitted by the cabinet to the council for its 
opinion. It is empowered also to present, through its own mem- 
bers, its bills directly to parliament for its consideration. It is 
therefore merely an initiating and advisory body to the cabinet and the 
Reichstag. Composed as it is of the representatives of the impor- 
tant classes and interests of society who are experts in their respec- 
tive fields, such a body under favorable conditions should be cap- 
able of furnishing the legislature with expert advice and of keeping 
it informed of the legislative needs of the various interests which it 
represents. The instititution is still in the experimental stage and 
it is too early to pass judgment upon its merits. Its workings 
up to the present time are said to have been characterized by lack of 
harmony among its members and by a certain indifference of 
the Reichstag toward its recommendations. The council has been 
criticized in Germany on the ground that it is too large and unwieldy 
to serve as an effective consultative body, and it has been proposed 
to reduce the number of members to about two hundred.‘ 

In several other states advisory economic councils have been 
instituted or provided for by the constitution. Thus the consti- 
tutions of the new states of Yugoslavia, Poland, and Danzig 
all provide for the establishment of such councils to collaborate 
with the legislature in the formulation of projects of legisla- 


“Good brief discussions of the council may be found in McBain and Rogers, 
“New Constitutions of Europe” (1922), pp. 149 ff, and in Von Siemens 
“Germany’s Business Parliament,” Current History for Sept., 1924, pp. 994 ff. 

“The origin, nature, and working of the council are fully described by 
Professor Finer in his book, “Representative Government and a Parliament of 
Industry: A Study of the German Labor and Economic Council” (1923). 
Professor Finer’s conclusion is that the council “has proved its worth and its 
right to exist” (p. 181). Professor Bonn remarks that it “has done a lot of 
lengthy debating....but has not brought about any important change in evolving 
schemes or methods of dealing with economic and social problems.” “The Crisis 
of European Democracy” (1925), p. 75. 
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tion in respect to economic and social problems® and some- 
what similar councils have been established in Italy, Spain, and 
Portugal. In France, where technical councils have long been in 
existence for giving advice in respect to administrative matters, in 
1925, following a campaign by the general confederation of labor, 
a council on legislation somewhat similar to that of Germany was 
set up by decree. It is a small body, compared with the German 
council, consisting of only forty-seven members representing the con- 
sumers, the laboring classes, education employers, artisans, capital, 
real estate, banking etc. Five of the ministries of the government 
are also represented, each by two members. Like the German 
Council, it has merely advisory functions. It has a right to be 
heard by the committees of parliament and by the ministers in res- 
pect to legislation or administrative action which it advocates. ‘The 
cabinet, on its part, is required to lay before the council for its 
information all bills of an economic character which it represents 
to parliament. The council may make recommendations in regard 
to these measures and the prime minister is required to report to 
the council within a month what action the cabinet has taken 
thereon.®¢ 


Criticism of the Principle of Representation of Interests.— 
The principle of the representation of interests has been criticised by 
many writers. The late Professor Esmein stigmatized it as “an illusion 
and a false principle which would lead to struggles, confusion, and 
even anarchy.” In the first place, he said, it was inconsistent with 
the principle of national sovereignty, which is based upon the 
theory that members of legislative assemblies are chosen to repre- 
sent the interests of the nation as a whole and not the special 
interests of particular classes.°* The very raison d'être of free repre- 


® Const. of Yugoslavia, Art 44; Const. of Poland, Art. 68; Const. of Danzig, 
Arts, 45, 114. o F 

The history and organization of the council are discussed in detail by Miss 
Bramhall in a note entitled “The National Economic Council of France,” Amer. 
Pol. Se. Rev., vol. XX (1926), pp- 623 #. See also Scelle, Rev. Pol. et Parl., Oct., 
1924. In England recently a number of advisory or consultative councils have 
been set up to advise certain government offices or departments, but not the 
legislature. See Fairlie, Amer. Pol. Sci. Rev., Nov. 1926, pp. 812 ff. 

"But Duguit (“Droit const.,” 1911, vol, J, p. 379) maintains the contrary 
view. Carré de Malberg (“Théorie générale de létat,” vol. TI, p. 367) appear 
to agree with Esmein. Benoist (“Organisation du suffrage universel,” 1897, 
pp. 30-31) is ready to admit that the principle of representation -of interests may 
violate the doctrine of national sovereignty, but he is willing to sacrifice the latter 
for the former. 
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sentative government, he continued, is the supposition that the 
vote of the citizens and their representatives will ascertain the gene- 
ral interest and make it pass into legislation. But in order that this 
may be accomplished it is necessary that both disregard, as far as pos- 
sible, their particular interests and aliow themselves to be guided 
by reason and justice. The system of professional or vocational 
representation, he went on to say, would invite the citizens, almost 
force them, in effect, to consider first of all their particular interests 
and forget the general interests. It would promote a struggle 
between different interests and forces, accentuate the feeling of anta- 
gonism between them, and undermine the sound doctrine that a 
man’s interest in the welfare of the group, class, or profession ta 
which he belongs should be secondary to his interest in the welfare 
of the whole society.6’ Esmein, however, recognizes that it is useful 
and desirable that the great economic interests and professional 
groups should be allowed to make known to the government their 
views through organs which they have themselves elected to represent 
them, that is, such organs should be formed and endowed with 
consultative but not legislative powers. 

To most persons the idea of class representation is fundamen- 
tally unsound in principle because it is based on the very doubtful 
assumption that no deputy can represent adequately a constituency 
which is not composed exclusively of persons of his own class; 
that a lawyer, for example, cannot truly represent the interests of 
farmers, miners, or merchants, and that a legislative assembly, 
in order to be really representative, must be a composite body 
made up of delegates chosen by the various heterogeneous groups, 
economic, vocational, professional, and otherwise, of which modern 
societies are composed. Such a system, we fear, would tend to 
circumscribe the horizon of representatives and lower the character 
of legislative assemblies, since each member would in large measure 
regard himself as the exclusive representative of the particular 
opinions or interests of the group which elected him, rather than as 
the representative of the general interests of the state as a whole.%° 
Professor Barthélemy points out also that it is an illusion to 

63 66 H st.” = a 

o A E of Polition” p, 395; Blontecbli, “Polite” 
pp. 447-456, and Munro, “The Governments of Europe,” p. 737. Professor Laski 
(op. cit., pp. 80 ff.) strongly defends the principle of representation of interests, 


though he criticizes the form which the guild socialists would give it and also 
the form in which it has been introduced in Germany. 
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suppose that voters grouped according to their professions or occu- 
pations would always vote “technically,” that is, solidly as a 
group; on the contrary, many of them would disregard the pro- 
fessional or occupational lines which separate them and continue 
to vote with the political party to which they belong.7° Finally 
there is the practical difficulty of how to apportion equitably the 
representatives among the various professions and classes. Accord- 
ing to Sidney Webb there are 750,000 textile workers in England, 
40,000 physicians, and 6,000 architects." On what principle could 
the interests of three such widely different groups be proporticn- 
ately represented in the legislature, except on the basis of 
numbers ?7” 

A legislative assembly composed of so many elements would 
tend to become a debating society instead of a lawmaking body, 
and its efficiency would be diminished in proportion to the number 
and variety of interests represented. One of the sources of strength 
in the governments of Anglo-Saxon countries has been the freedom 
of their legislative assemblies from the presence of numerous un- 
stable and dissolving groups with their inevitable dissensions and 
conflicting interests." Finally, the organization of the electorate 
upon the basis of class distinctions, whether economic, social, or 
professional, would inevitably tend to multiply artificial distinc- 
tions, encourage further division of the population into groups, 


array each against the others, and accentuate class antagonism 
generally.” 


“Le problème de la compétence dans la démocratie,” p. 45. 
%1 “History of Trade Unionism” (1920). 
72 Compare Sharp, Op- cit., p. 121. z > 
73 “Tmagine a legislature,” says Bradford ( Lessons of Popular Government, 
vol. II, 170), “made up of distinct groups of Republicans, Democrats, Socialists, 
woman suffragists, labor men, prohibitionists, religious fanatics, all perfectly deter- 
mined that nothing should be done unless thar special objects were provided for. 
Would the lobbying and logrolling be any less a now, or would the eee 
of the groups be any less made use of by. esigning men?” Compare also 
Sidgwick’s views of a legislature yong aE Ser rican pedis ean 
i nationi ik ements perp, 3 
EES E N, a aeit of representation of interests naturally deny the 
truth F E ae Selfishness and antagonism between groups exist a 
in a high degree, they maintain, and giving them E a E a tle exis le 
ture would not accentuate the antagonism bori wor Ee a Gas it. 
pare Burns, op. cit., p. 107, and the article of Overstreet cite 
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VIII. NATURE OF THE LEGISLATIVE MANDATE; RÔLE OF 
THE REPRESENTATIVE 


Classification of Opinions.—As to what is the proper function 
of a representative whom the people have chosen to act for them 
in matters of legislation, there is a wide difference of opinion. The 
views which have been expressed by writers on the subject or have 
been acted upon in practice may be grouped under three heads. 


First, the representative is regarded as the delegate, deputy, 
or agent of the particular constituency which elects him, charged 
primarily with procuring legislation for the advancement of the 
local interests of his constituency, obtaining appropriations of 
money for the construction of public works therein, and securing 
other favors which lie within the power of the legislature or gov- 
ernment to bestow. 


Second, he may be regarded as the representative of the 
whole state, elected to consult with other representatives and 
charged primarily with the care and advancement of the general 
interests, and only secondarily with the promotion of the particu- 
lar interests of his immediate constituency. 


Third, he may be regarded as the mouthpiece or spokesman 
of the political party which is in the majority in the constituency 
from which he is elected and as such is bound by the will of his 
party, whatever may be his own personal views in regard to the 
expediency or wisdom of particular legislative policies. When 
that will has been clearly made known to him by resolutions or 
instructions, he is morally obliged to conform to it by his acts and 
votes. This is the doctrine of what the French call the mandat 
impératif, which reduces the representative to the rôle of a 
conduit pipe or telephone wire through which the views and 
commands of the party are communicated to the legislature. It is 
quite possible, of course, that the representative may combine the 
qualifications and perform the rôles required and imposed by the 
first and third theories ; that is, he might act as the representative 
of his particular district and at the same time serve and obey his 
party in matters of national and local policy. But he could hardly 
at the same time play the réle prescribed by the second theory, that 
is, act primarily as the representative of the general interests, if 
there were a conflict, apparent or real, between them and the local 


606 THE LEGISLATIVE ORGAN 


interests of his constituency, for the reason that no agent can serve 
two principals when their instructions are in conflict.75 


The Early Conception.—As pointed out in a previous chapter, 
the idea of the réle of representative in the early stages of the deve- 
lopment of the representative régime was that the deputy was the 
special agent of the class or estate, nobility, clergy, commons, pea- 
santry, or town population which chose him, that he was subject 
to its instructions, that he was immediately accountable to it, and 
that he could be recalled by it at anytime.** Jn short, his rôle 
was more nearly analogous to that of a diplomatic agent than to 
that of a modern representative, who, according to the generally 
prevailing view, possesses the full power of legislation, freedom of 
deliberation and of voting, and is not subject to instruction or 
recall. 


The Modern Conception.—The old idea of the restricted nature 
of the legislative mandate, and especially the conception that its 
holder was the agent of his constituency rather than representa- 
tive of the nation as a whole, had largely disappeared in England 
before the seventeenth century," although, it did not disappear 
in France until the Revolution, when the states-general in their 
national assembly in 1789 declared themselves to be the represen- 
tatives of the nation. The modern idea was embodied in constitu- 
tional law for the first time when it was expressly proclaimed in 
the French constitution of 179178 that the deputy should not be 
the representative of any particular circumscription (département) 
but of the entire nation, and that no instructions should be given 
him. ‘The same principle was expressed in the German imperial 
constitution of 1871 (Art. 29); in the French organic law of 
Nov. 30, 1875 (Sec. 13); in the Austrian electoral law of 1867, 
and in the Swiss constitution of 1874 (Art. 91), which declared 
that members of the legislature should vote without instructions. 
Virtually all the new constitutions that have been put into effect 
in Europe since the World War proclaim the same principle. It 
is significant, however, that this view has not been specifically 
laid down in any of the American constitutions. 


« Democracies,” vol. II, p. 351. 5 
5 Compare Bea aes (5th ed.), p 262, where the opinion of Sieyès, 
$ er he office of deputy in the states-general, is quoted. 
in respect to the office of deputy 3} S > yol T 362 
“i Compare Hallam, “Constitutional History, . l, p. . 
"8 Title IIM, ch. 1, sec. 3. 
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Views of Statesmen and Political Writers.—On the merits of 
the three views in respect to the nature of the legislative mandate 
mentioned above, opinions naturally differ, but there is little differ- 
ence of opinion among statesmen and political writers. The view 
which regards the representative as being first of all the delegate 
of the particular district from which he is chosen and especially 
of the party which chooses him, is admitted by nearly all writers 
to be a vicious one. Such a view not only subordinates the nation- 
al or general interests to the assumed interests of particular 
localities, but it tends to narrow the horizon of the representative 
and thereby lower the level of character of the legislature, tends 
to deter men of large ability from serving in it, and accentuates 
the control of the political party over its representatives. 

A member of parliament, said Lord Brougham, “represents 
the people of the whole community, exercises his own judgment 
upon all measures, receives freely the communications of his cons- 
tituents, and is not bound by their instructions, though liable to 
be dismissed by not being reélected in case the difference of 
opinion between him and them is irreconcilable and important. 
The people’s power being transferred to the representative body 
for a limited time, the people are bound not to exercise their 
influence so as to control the conduct of their representatives, as 
a body, on the several measures that come before them.”79 The 
same view of the office of the representative was expressed by 
Bluntschli. The modern representative, he declared, is a state 
representative, not the representative of any person, corporation, 
or group, and his duty is a state duty. He is not bound, Bluntschli 
added, by the instructions of his constituency, not compelled to 
answer to them for his conduct. He is something more than a 
mere commissioner to register the mandates of his constituency 
and liable to be recalled in case he refuses to do sc. On the con- 
trary, he possesses full liberty of thought and action, and the right 
to interpret for himself the common need and the common cons- 
ciousness without restraint upon his intellect or conscience.*? “gs 

Esmein defined a representative as one who, within the limits 
of his constitutional powers, has been chosen to act freely and 


The British Constitution,” “Works,” vol. XI, p. 94. 
«Allgemeines Staatsrecht,” pp. 54-55. See also Bornhak, “Allgemeine 


Staatslehre,” pp. 94-114. 
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independently in the name of the people. He must have full in- 
dependence of judgment and action in order to fulfil his mission, 
for if his acts are determined in advance for him by legal rules or 
obligatory instructions, he is not a representative but a mere dele- 
gate or mandataire of the electors. Not only, declared Esmein, 
has a constituency no right to recall a representative, but it 
cannot limit his powers by instructions or compel him to act in 
a certain manner upon pain of having his acts nullified. The man- 
dat impératif is not only contrary to the principle of representa- 
tive government, but is no less contrary to the principle of nation- 
al sovereignty.8t Another French jurist, Carré de Malberg, who has 
discussed at great length the réle of the representative, criticizes 
vigorously the doctrine of the mandat impératif. The theory, he 
says, is based on the idea that there exists a contractual relation 
between the representative and the electors analogous to that 
which results from the notion of civil mandate in the private 
law of contract—that the representative exercises his power in 
virtue of a delegation or commission which has been given to 
him by the electors as mandants—an idea which originated with 
Rousseau but which is “vitiated by a manifest contradiction.” 
The theory is impossible, he says. If the representative is merely 
an agent (mandataire), he necessarily represents only the elec- 
toral body which chooses him and not the nation entire, because 
there can be no contractual relation between them and those 
who have not by their votes conferred upon him a mandate. 
Moreover, the notion of the mandat impératif implies that the 
deputy has only such powers as the mandatory has conferred upon 
him. Consequently the electors must be admitted to have the 
right to limit his powers at will at the moment of election; in 
other words, lay down a program for him, trace the line of con- 


5 “Droit constitutionnel” (5th ed).), especially pp. 263, 386. Compare also 
Lieber, who observed that the “true character of representative government does 
not admit of mandatory instructions to the representative, for it makes of him a 
mere deputy who ought to have his instructions from the beginning.” Political 
Ethics,” vol. II, pp. 325-330. But Rousseau maintained the doctrine that the 
deputy is merely a mandataire of the electors and that they have an imprescriptible 
tight to recall him. “Social Contract, bk. II, ch. 15. Robespierre, in the 
French conyention of 1793, asserted the same doctrine. A people, he said, whose 
deputies cannot in this way be held accountable for their acts really have no 
constitution, Quoted by Esmein, op. Cit., pP. 
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duct which he must follow, and impose upon him obligations 
and give him orders.S? 

Edmund Burke expressed the conservative view of the office 
of the representative—the view which is still defended by most 
writers, even though it does not represent the extreme current 
democratic conception—when he said the representative owed his 
constituency both industry and judgment, and when he sacrificed 
these to the opinion of the constituent, he betrayed rather than 
served him. “The representative,” he declared, “should be a 
pillar of state, not a weather-cock on the top of the edifice 
exalted for his levity and versatility and of no use but to indicate 
the shiftings of every fashionable gale.”83 


“Op. cit, vol. II, pp. 209 ff. For another French criticism of the principle 
of the mandat impératif see St. Girons, “La séparation des pouvoirs,” pp. 160-165. 
By his vote, observes St. Girons, the elector transfers to the representative all the 
power he possesses and cannot therefore share with him the power of legislation. 
Every instruction, therefore, should be pronounced null and void either by the 
legislature or the judiciary, and a candidate who promises to obey the orders or 
instructions of his constituency when they are contrary to the conclusions of his 
own judgment and conscience ought to be defeated. Duguit, however, appears 
to be a defender of the doctrine of the mandat impératif, which he contends, 
is still the theory of French public law. But he maintains that the deputy does 
not receive his mandate from the electors of the circumscription from which he 
is chosen but from the nation entire of which he is the representative. He is 
not therefore obliged to take account of the will of the circumscription, and it 
has no right to instruct or bind him. The nation through his vote pronounced 
at the general parliamentary election confers upon the legislature as a whole its 
mandate and it is this mandate, rather than that of the local constituency, by 
which every deputy is bound. On various occasions deputies have been elected 
to the French parliament with mandates imposed by party sommittees which 
held in blank the resignations of the members to take effect upon demand of 
the committees. In all such cases the resignations were treated by the chamber 
as being null and of no effect. But proposals have been made in the 
French parliament from time to time for giving a legal character to such mandates. 
As to the cases and the whole subject of imperative mandates see Dandurand, 
“Le mandat impératif” (1896), and Briol, “Du mandat législatif,” 1905. i 

“See his address to the electors of Bristol, 1780, in which he defended his 
action in disregarding their instructions. “The parliament,” he declared, “is 
not a congress of ambassadors from different and hostile interests, which interests 
each must maintain as an agent and advocate against other agents and advocates, 
But parliament is a deliberative assembly of one nation, with one interest, that 
of the whole where not local purposes, not local prejudices, ought to guide, but 
the general good resulting from the general reason of the whole. You choose a 
member, indeed, but when you have chosen him, he is not a member of Bristol, 


but he is a member of parliament.” 
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Should a Representative Be Bound by Instructions ?—Whether 
member of the legislature should be bound by the instructions of 
his constituents, that is, whether his office should be restricted 
merely to ascertaining and registering their sentiments, somewhat 
like that of a delegate or an ambassador to a congress ; or whether 
he should himself judge for his constituents what ought to be 
done and act according to his own convictions independently of 
instructions, are questions upon which men have differed ever 
since the principle of representation became an established fact. 
Although these questions, as John Stuart Mill observed, belong 
to the domain of political ethics rather than to political science’ 
or constitutional law, they have a direct bearing on the subject 
here under consideration and may well receive attention. In 
attempting to answer them we might well follow Francis Lieber’s 
suggestion®t that a distinction should be drawn between the posi- 
tion of the representative who is popularly elected and the repre- 
sentative who, like senators in some federal states, is chosen by 
legislative bodies or other political organizations, which, unlike 
an electoral body composed of the whole mass of citizens, has a 
tangible juridical existence and is therefore capable of declaring 
formally its will and of giving instructions. In the. United States, 
senators were for a long time elected by the state legislatures and’ 
there was and still is a disposition in some minds to regard them 
somewhat as ambassadors accredited by the states to the national 
government. In these circumstances an argument might be ad- 
vanced in favor of the right of the legislature to instruct them as. 
to how they shall vote.55 


Political Ethics” vol. I, p. 307. Carré de Malberg, op. cit. vol. IL, 
p. 233, recognizes the value of this distinction, As is well known, the delegates 
to the Bundesrath under the German constitution of 187]: were subject to instruc- 
tions by the governments which appointed them very much as diplomatic 
representatives are. i 

© Prior to 1913, when United States senators were chosen by the state legis- 
latures, the right of instruction (by the legislature) was sometimes asserted and! 
exercised. Sometimes the instructions were observed, sometimes disregarded. The 
legislature of Virginia in 1836 “instructed” the senators from that state to vote 
for the expunging resolution then before the United States Senate. The instruc- 
tions were disobeyed by both Senators Benjamin Watkins Leigh and John Tyler- 
Leigh resigned, but Tyler retained his seat, regarding the instructions as contrary 
to the constitution. In 1878 he legislature of Mississippi instructed its senators 
to vote for the Bland Silver Bill. The instructions were disobeyed by Senator 
Lamar, who defended his action in a strong address to the people of the state- 
See Mayes, “Life of L. Q. C. Lamer,” p 234. Now that senators are chose 
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The Affirmative View.—With regard to the duty of the repre- 
sentative who is chosen directly by the people, it is widely asserted 
to-day that, in order to be what the word implies, namely, the 
mouthpiece of those for whom he speaks, he ought simply to 
register their will rather than his own whenever it is known to 
him in unmistakable terms or he ought to resign and make way 
for some one who more truly represents their sentiments. Other- 
wise how can he be said to be a representative of the people and 
how can he speak for them as they themselves would speak if they 
could be in his place ? 


The Negative View.—But those who adopt this view ignore the 
practical difficulties in the way of its full realization. The will 
of the people cannot always be ascertained and made known to 
the representative, for there are rarely any organs for collecting 
their sentiments on the multifarious questions that are presented 
to the legislature for consideration. It can hardly be assumed 
that the opinion of the local party committee in his district—the 
only organized body capable of formulating instructions—is the 
opinion of the electorate. Public opinion, indeed, can only be 
ascertained by the sifting process of a representative system. What 
is often taken for public opinion is in fact but the momentary 
impulse of the excited masses and not the calm judgment of the 
people. 

Where, however, the representative has pledged himself be- 


fore the election to act in a certain manner, the question of his 
mplified, for then a de- 


honor and of good faith 
guilty of. It is a grave 


duty to obey instructions is somewhat si 
parture therefrom would be a breach of I 
such as no representative can afford to be 


e probably no state legislature would assume to instruct them 
ee a i = ting” them to vote in favor of or 
alt! it might adopt resolutions requesting a 
Bee carat proposed legislation. Cases of such requests haye not been lack- 
ine. Burgess (op. cit, vol. II, p. 50) denies the right of instruction as applied 
a eh Betis and. representatives. “The principle is, he said, that each 
senator and each representative represents the whole United States, according to 
ee one eene and judgment, and that there is no constituency in the 
ae oe afa: < which can demand a control over its representative in either house 
sane Oa or require his resignation.” Lieber ironu] Ethics,” vol. II, 
5 the doctrine of instruction to be “unwarranted, incon- 
p. 361) also pronounced hi 2 


sistent and unconstitutional. 


by popular vot 
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question of public policy, however, whether a constituency should 
make it a condition of election that a candidate should adhere 
to certain opinions laid down for him by themselves.8¢ 

Lord Bryce, who raised the question as to whether democratic 
theory really requires a representative to give a pledge which his. 
own judgment condemns, pointed out that conditions which ex- 
isted at the time of his election may change before the expiration 
of his term and the pledges which he made before the election he 
never would have made had he foreseen the change of conditions.®* 
Moreover, has he no right to profit from what he learns from 
debate in the legislature and from the other sources of information 
which were not available to him when he gave his pledge ? 

One may well hold that the representative should possess full 
independence of judgment and action, unfettered by instructions, 
without, however, taking the impossible position that the opinions 
of the electors are to be lightly ignored, or that the representative 
is in no sense bound by the understandings under which he was 
elected. Clearly, as Laski remarks, he is not entitled to get elected 
as a free trader and to vote at once for a protective tariff. The 
representative who endeavors faithfully to reflect the will of his 
constituency will not recklessly disregard their sentiments, but 
will, so far as is consistent with his best judgment and sense of 
duty to the nation, give effect to them. Even Burke admitted that 
it “ought to be the happiness and glory of a representative to 


$ Regarding ante-election pledges, John Stuart Mill expressed an unfavorable 
opinion. Pledges should not be required, he said, “unless from unfavourable 
social circumstances or faulty institutions, the electors are so narrowed in their 
choice as to be compelled to fix it on a person presumptively under the influence 
of partialities hostile to their interest. “Representative Government,” pp. 227- 
228. On the subject of pledges see also Lieber, “Political Ethics,” vol. II, bk. VL 
ch. 3. Lord Brougham stated that pledges were common in Great Britain in 
former times, though occasionally candidates refused to make promises, as did 
Macaulay, in 1832, when he declared to a political committee that he would 
give no pledges under any circumstances. a 

% Modern Democracies,” vol. I, p 352. Lord Bryce (ibid, p. 363 
expressed the following opinion in respect to the circumstances under which te 
representative is morally bound to resign : One thing is clear. If a Tones es 
tative so dislikes the policy of his own ner ER wish to cross over a m 
other, his duty is to resign his seat donti is is now the rule in ‘ ra 
Bütan. So, too, if his opinions have so changed as regards Se i 
measure that, having been elected to adyocate it, he can do so no longer, 


must resign.” 
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live in the strictest union, the clearest correspondence, and the 
most unreserved communication with his constituents” and that 
“their wishes ought to have great weight with himand their 
opinions high respect.” 

Burgess says, rightly, that the views of a constituency should 
always be taken into account as contributing to the make-up of 
the consciousness of the state, but that the will of a constituency 
has no place in the modern system of legislative representation.8§ 
The essence of representation, as Lord Brougham once said, is 
that the power of the people should be parted with and given 
over for a limited period to the deputy chosen by them, and that 
he should perform that part in the government which, if it were 
not for this transfer of authority, would be performed by the 
people themselves. But it is not representation if the constituents 
so far retain control over their representative as to act for them- 
selves. They may communicate with him; inform him of their 
wishes, opinions, and circumstances; pronounce their judgments 
upon his public conduct ; they may even call upon him to follow 
their instruction and warn him that if he disobeys they will no 
longer trust him or reélect him to represent them. But he is to 


act—not they.®° 


The Representative Should Be Allowed Freedom of Judg- 
ment.—The representative under normal conditions will be a wiser 
person than the average of those whom he represents; he will possess 
the advantage of experience in statecraft, and probably superior 


88 “Poitical Science and Constitutional Law,” vol. Il, p. 116. Honore also 
the following from President Butler of Columbia Unter $i S oe aay 
tative of the people is not their unreflecting mouthpiece or their eves UE STA 
altering his course to meet each shifting breeze of opinion fi pr d then eae ag 
js rather the spokesman for their conscience and their ee t aats H Prue and 
and his own deepest and sincerest convictions revenit R Unite A Sai. the 
False Democracy,” p. 17. Dr. Butler maintains that in i S aa wament! hegan 
destruction of the fundamental principles of Tepresental a & = th EA 
when “under the lash of party we reduced the represen re Ae ee a 
of a mere delegate ; when we berm, es 3 e elsad K when we began 
anatruets a PAR of Tae election that, if chosen, he will do certain 
togpledge mar ose others.” “Why Should We Change One Form of Govern- 
things, PTO aE also Taft (“Popular Government,” p. 29), who approves 
ment Pi -< and Laski (op. cit., p. 319). who says Burke’s explanation of the 
parke! 3 menni the representative and the electors is as true to-day as it was 


it. 
wia N Constitution,” “Works,” vol. XI, pp. 35-37. 
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knowledge and ability; and his own judgment, therefore, ought 
to be regarded with respect by his constituents.°° The representa- 
tive system is founded on the assumption that representatives will 
be elected who are more familiar with public affairs and better 
qualified to look after them than is the average elector; in these 
circumstances what the electors have to do, as Sidgwick well re- 
marked, is to choose such men and not to teach them the business 
of Government.®*t He ought not to be obliged to conform his 
action to their opinions or to vote in a manner which his own 
judgment, aided by discussion and argument, fully condemns. It 
is seldom the case, observes an able writer on this subject, that the 
people are capable of judging wisely in matters of legislation ; they 
may express intelligent opinions on the larger questions of public 
policy, but rarely on matters of details.°* It follows that the 


electors will not do wisely if they insist on absolute conformity to 
their opinions. 


But, as Mill observed, democracy is not favorable to the rever- 
ential spirit. In modern democratic states the opinion prevails 
among the masses that they are as well qualified to judge of the 
common needs as those whom they have chosen to speak for them. 
There is, in short, a tendency everywhere to-day to regard the 


“The great beauty of the representative system,” said Mr. Macaulay, 
speaking in 1832, “is that it unites the advantages of popular control with the 
advantage arising from a division of labor; just as a physician understands 
medicine better than an ordinary man... just as a shoemaker makes shoes 
better than any ordinary man, a person whose life is passed in transacting affairs 
of state becomes a better statesman than an ordinary man.... My opinion 
is that electors ought at first to choose cautiously, then to confide liberally ; and 
when the term for which they have selected their member has expired to review 
his conduct equitably and to pronounce on the whole when together.” 


a “Flements of Politics,” p. 558. Compare in the same sense Taft, “Popular 


Government,” p. 29. Em 
"St, Girons, “La séparation des pouvoirs,’ p. 163. 


47 «Representative Government,” ch. 12. “When the differ- 
oe eo anette the electors and the representative is not funda- 
aee bereca I ai may well consider,” said Mill, “that when an able map 
mental, the elec a is at least considerable chance of the elector being in the 
differs from him there is it is worth considering whether he may not give 
the inestimable advantage of having an able man 


jn which he himself is not qualified to form 
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office of representative in a very different light from that described 
above. His function, according to the current view, is not to 
interpret the common good as his conscience, his study, and his 
better judgment dictate, but to ascertain to the best of his ability 
what public opinion demands and give effect to it, whether his 
conscience and judgment approve it or not. 
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I. PRINCIPLES OF ORGANIZATION 


What the Executive Organ Embraces.—The second great organ, 
department, or branch of government—the third, if we accept the 
view of some writers that the electorate is also an organ—is the 
executive. In a broad and collective sense the executive organ 
embraces the aggregate or totality of all the functionaries and 
agencies which are concerned with the execution of the will of the 
state as that will has been formulated and expressed in terms of 
law. In this sense the term embraces not only the supreme head 
of the government—the chief of state, as he is called on the con- 
tinent of Europe (president, king, emperor) —but also the minis- 
ters and the whole mass of subordinate executive and administra- 
tive functionaries who constitute what in Great Britain and the 
United States is known as the “civil service.” As thus understood 
it comprehends the entire governmental organization, with the 
exception of the legislative and the judiciary and possibly the 
diplomatic corps. Thus tax collectors, inspectors, commissioners, 
policemen, and perhaps officers of the army and navy are a part 
of the executive organization. 

According to the partisans of the duality theory of govern- 
discussed in a previous chapter, even the judges 
properly be regarded as falling within the 


category of executive functionaries, since, according to this theory, 
their function of applying the laws is really an incident or phase 
of the general process of execution. Ordinarily, however, when 

” or the executive department we mean 


we speak of the “executive 
the chief magistrate together with his advisers and ministers, or, 


tzerland, the board or council which performs the duties. 


as in Swi z 
which in other countries are intrusted to a single person, or as. 


in the states of the American union, the governor together 


mental functions, 
of the courts might 
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with principal elective state officers who share with him the execu- 
tive power.’ 
As pointed out in a preceding chapter some writers distin- 
ish between the functions of execution and administration and 
consequently between the executive and administrative organs oY 
branches of government.” Other writers, like Carré de Malberg,* 
while admitting the essential differences between the nature of 
the executive and of the administrative functions, do not recognize 
the existence of an administrative organ distinguishable from 
the executive organ, and it would seem, correctly so, since in fact 
there appears to be no government which is actually constituted 
with two such organs separate and distinct from each other. 


Unitary Character of the Executive Organ.—The executive func 
tion differs essentially in its nature from the legislative function 
and consequently it must be organized on principles which are 
very different from those upon which the legislature is consti- 
tuted. Necessarily, the legislative organ must be a more or less 
numerous body, that is, it must be an assembly composed of 
representatives elected at frequent intervals from the body of the 
people. Its peculiar function is to deliberate, consult upon the 
general needs of society, and lay down rules of conduct for the 
guidance of private individuals and public officials The func- 
tion of the executive, however, is not primarily to deliberate, but 
to execute, enforce, and carry out the state will as expressed by 
the legislature and the constituent assembly and as interpreted 
by the courts. The prime requisites for efficiency in the discharge 
of such functions are, therefore, promptness of decision, singleness 
of purpose, and sometimes secrecy of procedure. It may be stated 
in general terms, said Judge Story, that that organization is best 
which will at once secure energy in the executive and safety to the 
people.® A single person or a very small body of persons is 


1Thus in some of the states of the American union (e.g. Ilinois) the govern- 
cor is declared by the constitution to be the chief “executive,” but the executive 
“department” includes the governor and the other elective state officers. $ 

2For example Willoughby (Ww. F.), The Government of Modern States; 
‘ch. 16 (entitled “The Administrative Branch ). $ 

30Op. cit, vol. I, sec. 1, ch. 2 (entitled “La fonction administrative”). 

*Compare Sidgwick, “Elements of Politics,” p. 413. aun 

seCommentaries,” vol. I, sec. 1417. Compare also Woolsey, “Politica: 
Science,” vol. II, p. 270 and Kent, “Commentaries,” vol. I, lect. XIII, sec. 1. 
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therefore better fitted for the discharge of such duties than a 
numerous assembly composed of many minds and entertaining a 
variety of views. To organize the executive power by dividing it 
among a number of coérdinate and equal authorities would neces- 
sarily lead to its enfeeblement, especially in times of crises when 
promptness of decision and action may be essential to the preserva- 
tion of the life of the state.® 

The testimony of political writers and statesmen has been 
practically unanimous in favor of the principle of unity in the 
organization of the executive office. No one more powerfully 
defended it than Alexander Hamilton. “Energy in the executive,” 
he said, “is a leading characteristic in the definition of good gov- 
ernment. It is essential to the protection of the community 
against foreign attacks. It is less essential to the steady admi- 
nistration of the laws; to the protection of property against those 
irregular and high-handed combinations which sometimes in- 
terrupt the ordinary course of justice; to the security of liberty 
against the enterprises and assaults of ambition, of faction, and 
of anarchy”.* 

“The most distinguished statesmen,” said Judge Story, “have 
uniformly maintained the doctrine that there ought to be a single 
executive and a numerous legislature. They have considered 
energy as the most necessary qualification of the executive power, 
and this is best attained by reposing it in a single hand.”S Plurality 
in the organization of the executive also tends to conceal faults 
and destroy responsibility.2 Responsibility under such an arrange- 
ment, observed Mill, is a mere name. What the “board” does, 
he went on to say, is the act of nobody and nobody can be made 
to answer for it. Where a number are responsible, the responsi- 
bility is easily shifted from one shoulder to another, and hence 
both the incentive in the executive and the advantages of the 
restraint of public opinion are lost. 


Examples of Plural Executives.—Nevertheless history furnishes 
some examples of the plural form of executive, but most of them 
were short-lived. In ancient Athens the executive power was split 
up into fragments and divided among generals, archons, etc., each 


® Compare Sidgwick, op. cit, p. 410. 

1 The Federalist, No. 69. $ ; 

$ “Commentaries,” secs. 1419, 1424, Cf. also Montesquieu, “Esprit des lois,” 
bk. XI, ch. 6. Also John Stuart Mill, “Representative Government,” ch, 14, 

"De Lolme, “Constitution of England,” bk. II, ch. 2. 
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being independent of the others. The Roman constitution for a 
long time provided for two consuls, each of whom was invested. 
not with a part of the executive power, but the whole of it, and 
each could in effect veto the action of „his colleague. Sparta, m 
early times, had two kings, and the principle of “plurality” was 
extended to the organization of subordinate offices.1° France after 
the Revolution experimented with the plural form of executive 
under several different constitutions. That of 1795 vested the 
executive power in a Directory of five persons, but the results 
were unsatisfactory. 

At the present time, the executive in every sovereign state, 
with one exception, is organized on the single-headed principle.” 
The exception is found in the constitution of the Swiss republic, 
‘which vests the executive power in a council of seven persons. 
One of the seven bears the title and dignity of president of the 
Confederation and performs the ceremonial duties of executive 
office, but in reality he is merely chairman of the council and has 
no more actual power than his colleagues. The practical work- 
ing of the institution in Switzerland has been attended with less 
difficulty than the plural form elsewhere, mainly on account of 
certain habits and traditions of the Swiss people, and because the 
ground had already been prepared through local experience. 
For a long time the collegial form of executive had existed in the 
separate cantons, and hence when it was introduced into the 


1 Woolsey, “Political Science,” vol. II, p. 269. “The experience of other 
nations,” said Hamilton in The Federalist (No. 69), “will afford little instruction 
on this head. As far, however, as it teaches anything it teaches us not to be 
enamored of plurality in the executive. We have seen that the Archæans on an 
experiment of two pretors were induced to abolish one. The Roman history 
records many instances of mischief to the republic from the dissensions betwee? 
the consuls and between the military tribunes who were at times substituted for 

” : 
be ee “Droit constitutionnel,” 3d ed., p. 473. The Directory, observes 
St. Girons, “was a sad government ; it vacillated between feebleness and violence. 
The enfeeblement of the executive power led to the establishment of a turbulen 
and irresponsible assembly.” Such an organization of the executive, he adds, a4 
tthe best school to inspire the people with love for a dictatorship.” “La seers 
2 par) 
tion A ed agen Frenchmen desired to establish the collegial form of 
executive in 1871, contending that it offered the best guarantees against arbitran 
power, since it would prove’ a more efficient check on ke aog ofja single ama 
and unscrupulous executive. “Droit constitutionnel,” p. 472. 
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constitution of the Confederation, in 1848, the institution had 
passed the experimental stage.’* 


Organization of the Executive Power in Parliamentary- 
Governed States.—While Switzerland is the only independent state 
in which both the titular and the actual executive power is intrusted 
to a collegial body, it is important to bear in mind that in all countries 
where the cabinet or parliamentary system of government in its 
normal form is found, the executive power is actually exercised 
by a body of ministers. In short, if we disregard the titular execu- 
tive (king or president) who is ordinarily a figurehead, they all 
have executive organs constituted on the collegial principle. It 
may also be remarked that in some of the German states, notably 
Prussia, Bavaria, Baden, and Württemberg, titular executives 
have recently been done away with entirely and the executive 
power is vested in the ministers. In most of them the Landtag 
elects a minister-president, who occupies a position analogous to 
that of the president of the Swiss Confederation, and he chooses 
his colleagues. In Baden the Landtag elects all the ministers, so 
that.the system is essentially the same as that of Switzerland. In 
the German national assembly of 1919, the Independent Socialists 
advocated a similar form of executive for the Reich. 

Nearly everything Hamilton, Story, Mill, and the others said 
against plural executives would seem to apply equally to executive 
government by cabinets. But experience has not demonstrated the 
validity of their criticisms. The fact that this system of govern- 


ment has continued to spread throughout the world is evidence 


enough that government by a plural executive is not in practice 


33 Riittimann, “Das nordamerikanische Bundestaatsrecht verglichen mit den 
I, sec. 201; Lowell, “Government 


politischen Einrichtungen der Schweiz,” vol. I, £ ;, 

and Parties in Europe,” vol. TI, pp. 196-208 ; and Bryce, ‘Modern Democracies,” 
vol. I, pp. 35L f. Bryce remarks that “in its constitutional position and working 
the Federal Council has been deemed one of the conspicuous successes of the 
Swiss system, for it serves three great advantages, specially valuable in a country 
governed by the whole people.” There are: a nonpartisan body which is able to 
influence the legislative assembly and adjust difficulties : it attracts and secures in 
the service of the nation the best administrative talent of the country; and it 

y and permits traditions to be formed. 


secures continuity of polic : o n 
The character of the Swiss executives is fully discussed in Barthélemy, “Le 


rôle du pouvoir exécutif dans les républiques modernes,” pp. 260 ff. Fazy, a 
(“Législation constitutionnelle,” p. 119), expressed the Swiss con- 
he said, “the unity of the executive power is dangerous for liberty ; 


f the South American states proves it.” 


Swiss writer 
ception when 
the long history 0 
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attended by the evils which have been attributed to it by many 
writers. It may be remarked in passing that the plural type of 
executive is not uncommon in the organization of local govern- 
ments. The commission form of municipal government which 
has been lately introduced in many parts of the United States is 
a conspicuous example. As already mentioned, the Swiss cantonal 
executives are all organized on the collegial principle. 


Advantages Claimed for ‘the Plural Form of Executive.—It 
has been argued in favor of the plural form of executive that it 
furnishes greater guarantees against the dangers of executive abuse and 
oppression and renders more difficult executive encroachments 
upon the sphere of the legislature and upon the liberties of the 
people in general. It was for this reason that the system was 
originally introduced into Switzerland and has been retained there 
until this day. It is mainly for this reason also that the executive 
is often subjected to the control of a council in those branches of 
administration which afford the largest temptations and oppor- 
tunities for abuse of power. 

An executive constituted on such a principle manifestly could 
not plan and execute a coup d’état, nor invade the spheres pro- 
perly belonging to the other departments, with the same ease and 
readiness with which a single ambitious individual could, unres- 
trained by a council and unopposed by colleagues who shared 
with him responsibility.14 Finally, it is contended by some that 
an executive organized on the plural principle, while perhaps 
lacking the advantages of unity and energy, yet is likely to possess 
a higher degree of ability and wisdom than can be found in any 
single person. The executive power, it is pointed out, involves 
much more than the mere ministerial function of executing the 
commands of the legislature ; it often involves the formulation of 
constructive policies, as well as important powers of direction, 
requiring the exercise of wide discretion and judgment, duties 
that can be more wisely performed by a body of persons than by 
a single individual. 


“Story, “Commentaries,” vol. II, sec. 1417. Milton, in his “Ready and Easy 
Way to Establish a Free Commonwealth,” held this opinion. Both Locke and 
Hume, mainly for the same reason, advocated the vesting of the executive power 
in small assemblies. Locke, “Fundamental, Constitution for the Carolinas” ; 
Hume, “Essays,” vol. I, p. 526. For criticisms of the view, see Kent, “Com- 
mentaries,” 12th ed., vol. I, p. 283; and Adams, “Defense of the American 
Constitutions,” No. 54. 
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Executive Councils._Sometimes, the unity of the executive 
powers is in effect destroyed or impaired by vesting it ostensibly 
in one person, but really dividing it between him and a council 
to whose advice and control the chief executive is made subject. 
Thus in the early constitutions of the American states the execu- 
tive in nearly every instance was subject to the control, in a large 
degree, of such a council; and indeed in two states, namely, 
Pennsylvania and Vermont, the executive power was virtually 
vested in a board.® 

A strong but unsuccessful effort was made in the convention 
which framed the constitution of the United States to associate an 
executive council with the President. In the old German Empire 
the Federal Council (Bundesrath) shared with the emperor 
an important part of the executive power, so much so, indeed, 
that some of the German writers treated the Federal Council as 
the real executive and the emperor as merely its agent.1° In Great 
Britain, likewise, various acts of the executive, particularly those 
known as orders in council, require for their validity the approval 
of the Privy Council, although the approval is a mere form." 
The president of the French Republic is required to consult the: 
Council of State in many cases, especially in regard to issuing 


See W. C. Morey, “Revolutionary State Constitutions,” in the Annals of 
the American Academy of Political and Social Science, vol. IV, p. 273 Ww. C 
Webster, “State Constitutions of the Revolution,” in the same periodical, vol. TX, 
p. 80; and Barthélemy “Le réle due pouvoir exécutif dans les républiques 
modernes,” pp. 5862, and the literature there cited. “The idea of a council to 
the executive,” said Hamilton, in The Federalist, No. 70, “which has so generally 
obtained in state constitutions has been derived from that maxim of republican 
jealousy which considers power as safer in the hands of a number of men than 
of a single man. If the maxim should be admitted to be applicable to the case, 
I should contend that the advantage on that side would counterbalance the 
numerous disadvantages on the opposite side. But I clearly concur in opinion, 
in this particular, with a writer whom the celebrated Junius pronounces to be 
solid, and ingenious,’ that ‘the executive power is more easily confined 


‘deep. € 
Fen it is one’; that it is far more safe should there be a single object for the 
jealousy and watchfulness of the people. . . - The Decemyirs of Rome whose: 

be dreaded in their usurpation than 


name denotes their numbers, were more to d t 
one of them would have been. . . - ‘A council to a magistrate who is himself 


responsible for what he does are generally nothing better than a clog upon his 
good intentions ; are often the instruments and the accomplices of his bad, and 
are almost always a cloak to his faults. 

Cf. Zorn, “Staatsrecht,” vol. I, p- 156; alse Goodnow, “Comparative- 


administrative Law,” vol. I, p. 116. 
“Todd, “Parliamentary Government,” vol. II, p. 80. 


any 
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ordinances; but the French idea is so averse to the diffusion of 
responsibility that the executive is not compelled to act upon the 
advice which the Council may give him. There is a saying of 
the French that “to act is the function of one; to deliberate, that 
of several”; and while the value of advice is fully recognized, 
they are unwilling to sacrifice the advantages of responsibility in 
er to establish a control over the executive.'s 
“The President of the United States,” said De Tocqueville, 
“was made the sole representative of the executive powers of the 
Union, and care was taken not to render his decisions subordinate 
to the vote of a council—a dangerous measure which tends at the 
‘same time to clog the action of the government and to diminish 
its responsibility. The Senate has the right of annulling certain 
acts of the president ; but it cannot compel him to take any steps, 
nor does it participate in the exercise of the executive power. . . . 
The Americans have not been able to counteract the tendency 
which legislative assemblies have to get possession of the govern- 
ment, but they have rendered this propensity less irresistible.”1° 
No objection, it would seem, can be urged against the prac- 
tice of associating a merely advisory council with the executive. 
‘Such an arrangement ought to bring strength and wisdom to the 
executive department. Mill justly observed that a man seldom 
judges right when he makes habitual use of no knowledge but 
his own or that of a single adviser. The work of administration 
js often complex and difficult and requires for its efficient per- 
formance highly technical and special knowledge, not only on 
‘the part of those who actually perform the service, but often on 
the part of the chief magistrate who directs the administration. 
‘Such knowledge he rarely possesses, hence the advantage of an 
advisory council composed in part of men who do possess it is 
clearly evident. But the ultimate decision in most cases ought to 
‘be with the executive, and the responsibility ought to rest upon 
him. It is easy, as Mill remarked, to give the effective power and 
the full responsibility to one, providing him when necessary with 
advisers, each of whom is responsible only for the opinion he 


“gives.?° 


ord 


* Compare Goodnow, “Comparative Administrative Law,” vol. I, pp. 86, 112. 
3 Op, cit., vol. I, pp. 125-126. Op. cit. p. 244. 
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Methods Followed.—Four different methods of choosing the 
chief executive have been followed in practice: first, the here- 
ditary principle; second, direct election by the people; third, in- 
direct election by a body of intermediate electors, themselves 
either popularly elected or chosen by some branch of the 
government ; and, fourth, election by the legislature. 

In all the monarchical states of Europe to-day the nominal 
or titular executive is hereditary in a particular family or dynasty, 
although, as pointed out in an earlier chapter, elective monarchs 
were not unknown in former times and it is still the legal theory 
that the British monarchy is elective. Before the. rise of popular 
government this principle of selection was practically universal and 
it still survives in a large part of the world to-day, but is tolerated 
perhaps rather than preferred, being more the result of historical 
conditions than of deliberate creation. It is doubtful whether 
the principle is destined to be extended in the future either 
through the reorganization of existing states or the establishment 
of new ones.?1 

The value of a hereditary executive in the government of the 
state was well set forth by the English writers Bagehot and Todd. 
Bagehot, in his defense of monarchy, declared that the masses have 
little respect or reverence for an executive which they assist every 
half-dozen years to create. A hereditary monarch, he argued, is 
a powerful means of attaching the masses to the government and 
of securing their loyalty and obedience. Among the advantages 
of the hereditary principle, says Burgess, that are manifest even 
to one surrounded by the prejudices of the New World are : 


2 “Looking at the subject from a purely scientific standpoint,” says Burgess, 
“it seems to me that a democratic state may, without violence to its own principle, 
construct for itself a government in which the executive power will hold by here- 
ditary right.” Burgess admits, however, that it “is not the most natural tenure 
for the executive of a democratic state.” “It implies the existence of unusual 
conditions and the observance of difficult requirements, such as the existence of a 
royal house whose foundation is far back of the revolution which changed the 
state from its monarchical or aristocratic to its democratic form, and that the 
reigning house has accommodated itself to the spirit of the revolution, and has 
retained its hold on the people.” “Political Science and Constitutional Law,” 


vol. II, p. 308. f UTEN 
P 2 Bagehot, “The English Constitution,” ch. 3; Todd, “Parliamentary Govern- 


ment,” vol. I, ch. 
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first of all, a respect for government and a readiness to obey the 
law which can in no other way be attained until the political 
society shall have reached a degree of perfection far beyond any- 
thing which at present exists anywhere in the world.23 ù 

But when all is said that can be said in favor of the heredi- 
tary principle as a mode of selecting the executive, the testimony 
of experience is against it. It can be looked upon only as a survival 
of a past age, and its ultimate disappearance will doubtless follow 
in the course of the political evolution of the future. 


Direct Popular Election.—The choice of the executive by the 
direct vote of the people represents the opposite principle to that 
of the hereditary method. At the present time the national execu- 
tives of a number of the South American republics, notably those 
of Bolivia, Chile, Mexico, Brazil, and Peru, are chosen by direct 
popular vote ;?t and this is true of the local state executives in the 
United States and of the local executives of all the Swiss cantons 
except Freiburg and Valais. In form, the method of electing the 
President of the United States is indirect, though, owing to a 
metamorphosis of the electoral system, the method has in fact 
come to be practically almost direct. 

Of the new republics established in Europe, since the close of 
the World War, only Germany provided for the system of direct 
popular election.? Under the constitution of 1848 the president of 


“Op. cit., vol. II, p. 309. “The great advantage of hereditary monarchies,” 
said De Tocqueville, “is that as the private interest of a family is always intimately 
connected with the interests of the state, the executive government is never sus- 
pended for a single instant ; and if the affairs of a monarchy are not better con- 
ducted than those of a republic, at least there is always some one to conduct them, 
well or ill, according to his capacity. In elective states, on the contrary, the wheels 
of government cease to act, as it were, of their own accord at the approach of an 
election and even for some time previous to the event.” “Democracy in America,” 
translation by Reeves, vol. I, p- 133. 

“Tn the constituent assembly which framed the constitution of Brazil the 
mode of choosing the president was the subject, of lengthy discussion especially 
as between the modes of direct popular election, indirect election, and election by 
congress. More than 600 proposals in all were made, and there is doubt whether 
the method of direct popular election, finally adopted, was really approved by a 
majority of the assembly. James, “Constitutional System of Brazil,” pp. 84-85. 

*During the debates in the Weimar assembly on the question of the mode 
of electing the president, the Social Democrats opposed the system of direct 
popular election on the ground that it was republican only in appearance ; that 
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the French republic was elected by direct vote of the people, but 
the exploitation of this system by Napoleon III to convert the 
republic into an empire with himself as emperor wholly discredited 
the system in French eyes and it was abandoned in 1871. There is 
little public sentiment in France to-day in favor of a return to 
the method of popular election. 

The advantages of the method of popular election are, that it 
is most distinctly in accord with modern notions of popular govern- 
ment, stimulates interest in public affairs, affords a means of 
political education for the masses, and secures the choice of a chief 
magistrate in whose ability and integrity the peopie have confid- 
ence and to whom he is theoretically at least (except in states 
which have the cabinet system) responsible for his official conduct. 

The principal objections to direct popular election are: the 
incompetency of the masses in a country of vast area to judge wisely 
of the qualifications of a candidate for so important an office, 
their liability to be influenced by demagogues, and the general 
demoralization and the political excitement which are almost in- 
separable from a contest of such magnitude. “The election of a 
supreme magistrate for a whole nation,” wrote Chancellor Kent, 
“affects so many interests and addresses itself so strongly to popu- 
lar passions and hold out such powerful temptations to ambition 
that it necessarily becomes a strong trial to public virtue and even 
hazardous to the public tranquillity.’?6 

Among the framers of the constitution of the United States 


in reality it was more manorchial than republican ; that a president chosen by 
the people would in all likelihood arrogate to himself the power of a dictator ; 
that it would open the way to the election of popular military leaders like 
Hindenburg and Ludendorff, etc. See as to this Brunet, “The New German Consti- 
tution” (1922), p. 156. } 

28 “Commentaries,” vol. I, pp. 274-275. Speaking of the mode of choosing 
the President of the United States, which at the time he wrote had become direct 
in substance, Kent declared; “If eyer the tranquillity of this nation is to be 
disturbed and its liberties endangered by a struggle for power, it will be upon 
this very subject of the choice of a President. This is the question that is even- 
tually to test the goodness and try the strength of the constitution 3 and if we 
shall be able, for half a century hereafter, to continue to elect the chief magistrate 
of the Union with discretion, moderation, and integrity, we shall undoubtedly 
stamp the highest yalue on our national character and recommend our republican 
institutions, if not to the imitation, yet certainly to the esteem and admiration of 


the more enlightened part of mankind.” 
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only three or four favored direct popular election of the chief 
magistrate. Nearly all the delegates who expressed an opinion on 
the subject were full of profound distrust of such a method. Roger 
Sherman declared “that the people would never be sufficiently 
informed of the character of men to vote intellectually for the 
candidates that might be presented ;” Charles C. Pinckney thought 
“the people would be incited by designing demagogues ;” Gerry 
stigmatized the proposition as “radically vicious,” Mason went 
so far as to say that “it would be as unnatural to refer the choice 
of a proper person for President to the people, as to refer a trial 
of colors to a blind man;” and Hamilton feared that it would 
“convulse the community iwith extraordinary and violent move- 
ments” and lead to “heats and ferments” that would disturb the 
public tranquillity.2* Experience has shown, however, that the 
evils which the framers of the constitution predicted were greatly 
exaggerated, and, happily, their worst fears have not been realized. 
Nevertheless, it cannot be denied that some of these evils have not 
been entirely absent. The long period of business depression, 
the intense strain upon the public virtue, the heated political 
excitement, and the lavish expenditure of money on behalf of 
presidential candidates, which have come to be regular features 
of our quadrennial contests over the choice of the chief magis- 
trate in the United States, have abundantly shown that the method 
of popular election is not in all respects ideal. One of its worst 
features is what Mill called “the mischief of intermitted election- 
eering.” When the highest dignity in the state, he declared, is to 
be conferred, by popular election once in every few years, the 
whole intervening time is spent in what is virtually a canvass. 
President, ministers, chiefs of parties, and their followers are all 
electioneers. The whole community is kept intent in the mere 
personality of politics, and every public question is discussed and 
decided with less reference to its merits than to its expected bear- 
ing on the presidential election. If a system had been devised, 
Mill went on to say, to make party spirit the ruling principle of 
action in all public affairs and create an inducement to make 
every question a party question, it would have been difficult to 
contrive any means better adapted to the purpose.28 


7 Dougherty, “The Electoral System of the United States,’ pp. 13-14; also 
ae ean Vee Cf. also Paley, a vigorous opponent of elective executives, 
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Indirect Election.—The method of indirect election is the sys- 
tem employed in choosing the national executives of the United 
States, Argentina, Spain (1931), and Finland (Constitution of 
1919), although the elective scheme for choosing the President of 
the United States has, as has been said, come to be almost direct 
in fact. The advantages claimed for the indirect system are that 
it affords a means of avoiding the “heats,” “tumults,” and 
“convulsions” of direct election, and at the same time leads to a 
more intelligent choice, by restricting the immediate selection to 
a small body of capable representatives. 

“The choice of several to form an intermediate body of 
electors,” said Hamilton, in defense of the scheme adopted for 
the election of the President of the United States, and the meta- 
morphosis of which was not then foreseen, “will be much less 


“Moral and Political Philosophy,” p. 215. Professor Henry J. Ford, referring 
to the argument that popular election of the President is a valuable means of 
education worth much more than the enormous cost to the nation, remarked that 
this plea could be imposed only upon a people “so ignorant as to believe that 
politics and electioneering are the same thing. Instead of being a means of 
popular enlightenment upon political issues the effect of the presidential election 
is systematically to darken understanding of them. The statements of party aims 
which accompany party nominations are long, insincere rigmaroles, full of brag- 
gart generalities without commitment on particulars. However; the place of 
such documents in the conduct of a presidential election is now confessedly one 
of minor importance. The main reliance is upon slogans, claptrap, personalities, 
and sentimental humbug, poured out in bewildering profusion, on the principle: 
that the people can be made to believe anything that is hammered into their ears 
long enough. Even the possibility of carrying on an intelligent discussion of 
public policy is extinguished by the enthusiastic racket of the electioneering 
campaign. Such popular discussion of campaign issues as is in fact incited is 
mostly of the nature of gossip about the personal character and habits of 
candidates, and the politicians cater to such tastes by systematic calumpy. Circum- 
stantial stories about how a candidate has crazy spells, or tipples an the sly or 
ill-treats his wife, or runs after women, are kept out of print or that would 
provoke exposure of falsity, but they are industriously circulated. j 

“So far from being an argument in favor of popular election of ‘the chief 
magistrate, the effect it has,” he adds, “upon the morality and intelligence of 
the people supplies a powerful argument against it. | If Mill was right in holding 
that ‘the most important point of excellence which any form of government 
can possess is to promote the virtue and intelligence of the people themselves, 
then no condemnation can be too strong for the practice of choosing the chief 
executive by popular election, even if the process is reconcilable with public order, 
which in the long run it has never been found to be. The Swiss people have 
in nothing more shown the genuine quality of their democracy that by their 
rejection of proposals to make popular election the means of appointment to 


e G ” 
national executive offices. 
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apt to convulse the community with any extraordinary and violent 
movements than the choice of one who was himself to be the final 
object of the public wishes.” “It was desirable,” he continued, 
“that the immediate election should be made by men most capable 
of analyzing the qualities adapted to the station. A small number 
of persons selected by their fellow-citizens from the general mass 
will be most likely to possess the information and discernment 
requisite to so complicated an investigation.” 

In theory, the method of indirect election possesses conspi- 
cuous merits; but the difficulty lies in the fact that the electors 
are apt to be chosen under party pledges to vote for a particular 
‘candidate, and thus become mere agents for registering the will 
‘of the voters. This is almost inevitable in states where political 
parties are highly developed and well organized. This is exactly 
what happened in the United States as soon as party lines came 
to be fully drawn and party discipline became effective. In the 
early presidential elections the best results expected of the electo- 
ral scheme were fully realized, the electors exercising their full 
judgment in choosing the President; but in the course of time 
they became mere “party puppets” with no discretion or freedom 
in the discharge of what were originally intended to be solemn 
and important functions. Their duties now consist in registering 
the choice of the party voters—a function which an automaton 
without intelligence or volition could as fittingly discharge.* 
Thus what was intended to be a scheme of indirect election, in 
which the immediate choice of the chief executive was to be made 
by a select body of highly capable men, has in the course of a 
remarkable development become in reality a system of direct 
‘election by the millions,® who still go through the form of voting 


2 The Federalist, Ford’s ed., No. 68. See also Story, “Commentaries,” sec- 
1457. The theory of the electoral college, said the Senate Committee on Elections 
in 1874, was “that a body of men should be chosen for the express purpose © 
electing a President and Vice, President who would be distinguished by their 
eminent ability, who would be independent of popular passion, who would not be 
influenced by tumult, passion, or intrigue, and who in the choice of the President 
would be left perfectly free to exercise their judgment in the selection of the 
proper person.” Quoted by Dougherty in his “Electoral System of the United 
States,” p. 16. 1 3 ; a 

# Cf, Dougherty, op. cit, p. 250; and Wilson “Congressional Government, 
~p. 250. ; 
R ® Except, of course, that in the election each state votes by itself, choosing 
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for electors whose real office has long since disappeared. Such 
was the scheme of which Hamilton did not hesitate to affirm “that 
if the manner of it be not perfect, it is at least excellent,” and 
which was the only part of the constitution “that escaped without 
severe censure or which received the slightest mark of approba- 
tion from its opponents.’%? 


Election by the Legislature.—Finally. the chief executive may 
be chosen by the legislative branch of the government. This 
method is followed in Switzerland; in France (where the two 
chambers organized in national assembly at Versailles constitute 
the electoral body for choosing the president of the republic) 358 
in Czechoslovakia, Poland, Portugal, Venezuela, and China.*# 
In Prussia, where there is no president of the republic, the 
minister-president is elected by the Landtag—the lower chamber 
of the legislature—and this system is in force in various other 
German states. This was the system employed for the election 
of the governor in a number of the American states for a time 
after the Revolution, and is still the method prescribed in several 
of them in case no candidate receives a majority of the popular 
vote. It was the method first decided upon by the Philadelphia 
convention of 1787 for the election of the President of the United 
States, but was finally abandoned upon reconsideration for the 
scheme mentioned above. 

The main objection to choice by the legislature is that it 
violates the principle of the separation of governmental powers 
by imposing upon the legislative branch a duty alien to its 
primary function and makes the executive to some extent an 


electors on a general ticket. The result in a given state is the same whether the 
yoters divide 51 per cent and 49 per cent, or 99 per cent and 1 per cent. It 
sometimes happens, therefore, that the successful candidate is not the choice of 
the majority of the voters in the entire country. 

2 [The Federalist, No. 68. I have pointed out some of the anachronisms and 
dangers of the present method, in an article entitled “Shall the Electoral College 
Be Abolished?” The Independent, January 27, 1910. See also, Allen. “Our 
Bungling Electoral System,” Amer. Pol. Sci. Review, vol. XI (1917), pp. 704 ff. 

%3'The French vested the election of their president in the legislature because 
of their fear of an executive elected by and responsible to the people. They had 
had an unfortunate experience with an executive chosen by popular suffrage, 
and they sought to guard against the danger in the future by making the president 
elective by and responsible to the legislature organized in national assembly. 

%4 The Chinese constitution (1923) says “by an electoral convention consisting 


of the members of parliament.” Tt is therefore the same as the French method. 
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agent or instrument of the legislature. If the executive owes 
his office to the legislature, “bargains,” “intrigues,” and “cabals 
between him and it will not be wanting. “It would be in the 
power of an ambitious candidate,” observed Judge Story, “by 
holding out the rewards of office, or other sources of patronage 
and honor, silently but irresistibly to influence a majority of 
yotes; and thus by his own bold and unprincipled conduct to 
secure choice, to the exclusion of the highest and purest and 
most enlightened men in the country.”** A similar opinion was 
entertained by Chancellor Kent, who remarked that “all elec- 
tions by the representative body are peculiarly liable to produce 
combinations for sinister purposes.’”87 Both reason and 
experience (for example in France, where the president has been 
reduced to a position of dependence upon the legislature and 
where he may be forced by it to resign his office) teach that 
election by the legislature not only impairs the independence of 
the executive and tends to make him subservient to its will, but 
creates a powerful temptation to an ambitious candidate to gain 
the support of the legislature by promises of official reward oF 
influence. Once elected, he is under the same temptation to 
secure reélection. To be fully independent of legislative control 
and free of such temptations, the executive must derive his office 
from a different source. 

Finally, it should be observed that the imposition of so 
important a political duty upon the legislature is likely tO 
interfere with its normal function of lawmaking, by introducing 
a distracting element which on occasions of great and exciting 
contests must necessarily consume its time, lead to conflicts and 

3 Compare Rawle, “On the Constitution,” ch. 5, p. 58. Bryce thus states the 
reasons for the rejection by the Philadelphia convention of both the methods of 
popular election and appointment by the legislature: “To have left the choice of 
the chief magistrate to a direct popular vote over the whole country would have 
raised a dangerous excitement and would have given too much encquragement to 
candidates of merely popular gifts. To have. intrusted it to Congress would have 
not only subjected the executive to the legislature in violation of the principle 
which requires these departments to be kept distinct, but have tended to make him 
a creature of one particular faction instead of the choice of the nation.” “American 
Commonwealth,” ed. of 1910 i para 

3 “Commentaries,” sec. 1406. i 

7 “Commentaries,” lect, XII, p. 279. Cf. also Woolsey (‘Political Science,” 
vol. II, p. 278), who remarks “that election by the legislature would be a source 
of ‘great corruption. Men who had votes in their hands would bargain for places 
for themselves or their friends ; a system of intrigue on a vast scale would be 
initiated which would have disastrous consequences—of intrigue not only betwee? 


i idates, but of intrigue of politicians 
legislature and agents of candi , gue of pol 18 
ee x aes place in the body which was to choose the chief magistrate. 
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deadlocks, and give a party coloring to the consideration of many 
measures which are in reality nonpartisan in character. 

The chief argument in favor of choice by the legislature is 
that the selection is likely to be more wisely made than when 
done by the masses of voters, or by a body of intermediate electors. 
Being actively concerned with public affairs and acquainted with 
the leading statesmen, the members of the legislative branch are 
of all persons most qualified to choose a fit man for so high a 
station. John Stuart Mill was an advocate of this method for the 
election of executives of republics, although he questioned 
whether it was the best for all times and places. “It seems better,” 
he said, “that the chief magistrate in a republic should be 
appointed avowedly, as the chief minister in a constitutional 
monarchy is virtually, by the representative body. The party 
which has the majority in parliament would then as a rule 
appoint its own leader; who is always one of the foremost, and 
often the very foremost, person in political life.”38 

Whatever the merits and demerits of the system of election 
by the legislature, the present practice is distinctly in favor of 
it. Among republics, outside of America, it is now by far the 
most widely accepted mode of election. In France, where it has 
existed since 1871, proposals to substitute the system of popular 
election have been rare and they have found few advocates. 
Numerous proposals, however, have been made and advocated 
for the enlargement of the electoral body which chooses the 
president, by joining with it a number of delegates representing 
certain local bodies or interests such as the departmental councils, 
the academies, the universities, the chambers of commerce, the 
labor unions, etc. It may be interesting to note in this connec- 
tion that the people of Switzerland in 1900 defeated by an 
immense majority a proposal to substitute popular election of the 
federal executive council in the place of the existing method of 
election by the legislature. This was a striking illustration of 
the Swiss conception that popular election of executive func- 
tionaries is not an essential feature of democracy. 


8 Op. cit, p. 249. Two other advocates of election by legislature were 
Esmein, “Droit constitutionnel,” pp. 483 ff.; and Laveleye. “Le gouvernement 
dans Ja démocratie,” vol. I, pp. 347-349. Esmein denied that choice by the legisla- 
ture involves a violation of the principle of the separation of powers. 
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‘It should be noted also that in parliamentary-governed states, 
or those in which the cabinet system is fully established, the 
actual executive is virtually chosen by the legislature or by the 
lower house of the legislature. In those states—so numerous 
and so well governed—there is no attempt to separate the executive 
and legislative powers, but on the contrary the plan is devised 
to secure coöperation and harmony between them. While the 
actual executive—the cabinet, or at least the prime minister—may 
be nominally appointed by the titular executive, the appointment 
must be in conformity with the wishes of the popularly elected 
representatives in the legislature, as explained in a previous 
chapter. 


II. THE TERM OF THE CHIEF EXECUTIVE 


Views of Hamilton and Story.—“The ingredients which con- 
stitute energy in the executive,” said Alexander Hamilton, “are : 
first, unity; secondly, duration; thirdly, an adequate provision 
for its support; fourthly, competent powers” ; while those “which 
constitute safety in the republican sense are, first, a due depen- 
dence on the people; secondly, a due responsibility.”3® The 
element of “duration” was, he observed, necessary to secure 
“personal firmness of the executive magistrate in the employment 
of his constitutional powers” and to insure the “stability of the 
system of administration which may have been adopted under 
his auspices.”4° Hamilton stood almost alone among the dis- 
tinguished men who framed the constitution of the United States 
in advocating a good behavior tenure for the President, the idea 
being repugnant to the views of the majority of the delegates as 
being inconsistent with republican ideas, and hence it received 
little consideration at the hands of the convention.“ Concerning 
the length of term sufficient to secure the elements of “firmness” 
in the executive and “stability” in the administration, Hamilton 
declared that “the longer the duration in office the greater will be 
the probability of obtaining so important an advantage.’ In this 


The Federalist, No. 7. The numbering here is that observed in Ford’s 
Edition. 

4 Tbid., No. 71. > f : 

“Madison and Jay also favored the good behaviour tenure for the President. 
After it was decided to make the office elective Hamilton seems to have change! 
his opinion. See Story, “Commentaries,” sec. 1435, note 2. 
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opinion Judge Story fully concurred. Few men, he declared, 
would be willing to commit themselves to a course of policy 
whose wisdom, might be perfectly clear to themselves if they could 
not be permitted to complete what they had begun. “Of what 
consequence,” he observed, “will it be to form the best plans of 
executive administration, if they are perpetually passing into new 
hands before they arẹ matured, or may be defeated at the moment 
when their reasonableness and their value cannot be understood 
or realized by the public—who will plant when he can never 
pea pipise 

Practice of States.—That the term of the chief executive 
ought to be long enough to secure these advantages no one will 
deny, but as to what this period is, the testimony of political 
writers and the practice of states differ. In practice, the executive 
tenure ranges from two years, which is the rule in many of the 
North American states, to seven years, which is the term of the 
presidents of the French Republic, Portugal, | Germany, 
Czechoslovakia, Poland, and Venezuela. In the state of New Jersey 
the executive has a three-year term; the remaining states are 
divided about equally between two- and four-year terms. The 
term of the Swiss Executive Council is three years; that of the 
presidents of the United States, Brazil, and Austria, four years ; 
the presidents of Peru and China are chosen for five years; and 
those of Chile, Argentina, Mexico, and Finland, for six years. 
The titular chief executives of the self-governing dominions of 
Great Britain hold during the pleasure of the crown; and the 
cabinets in these and all other states having the cabinet system of 
government hold office, of course. so long as they are able to 
command the support of the legislature. 


Arguments for and against Short Terms.—The argument in 
favor of short tenures for the executive is that the shorter the 
term of office the greater the security against abuses of power ;43 
and conversely, the longer the term. the less will be the means of 
enforcing responsibility and the greater the personal ambition 
of the executive. The belief has always been widespread in 
democratic countries that executives with long tenures are exposed. 
to a strong temptation to transform their offices by means of a 


Commentaries,” sec. 1433. 
“Compare Esmein, “Droit constitutionnel,” p. 479. 
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coup d’etat into monarchical tenures as Napoleon did when he 
converted his consulship of ten years into one for life and then 
into an imperial office. On the other hand, as Judge Story 
remarked, the testimony of experience shows that a very short 
term is, practically speaking, equivalent to a surrender of the 
executive power as a check in government, and besides leads to 
“an intolerable vacillation and imbecility.”44 “A man is apt to 
take a slender interest,” said Hamilton, “in so shortlived an 
advantage and to feel little inducement to expose himself to any 
considerable inconvenience or hazard.”45 The most, he added, 
that could be expected of the majority of men in such positions 
would be the negative merit of not doing harm instead of the 
positive merit of doing good.%6 

Moreover, unless the practice of reélection is followed, the 
office must continually be occupied by an inexperienced execu- 
tive, since he cannot acquire any considerable degree of 
familiarity with its duties in so brief a period. Finally, short 
tenures necessitate a frequent recurrence of elections, with the 
inevitable distractions and disturbance to business 
inseparable from important political contests? Ą four-year 
tenure has much more to commend it. It is a period, observed 
Chancellor Kent, perhaps reasonably long enough to make the 
executive “feel firm and independent in the discharge of his trust 
and to give stability and some degree of maturity to his system, of 
administration” and “certainly short enough to place him under 
a dire sense of dependence on the public approbation.”48 At all 
events, it is not long enough, as Judge Story remarked, to justify 
any alarms for the public safety.49%. On the other hand, a six-year 


that are 


“Commentaries,” sec. 1435. Compare Wilson 
p. 255), on the “unrepublicanism” of short terms, 

* The Federalist, No. 71. 

“Ibid, No. 72. : A 

“ Compare De Tocqueville, op. cit., vol. I, p. 221, on the evils of frequent elections 
in America. 

* “Commentaries,” vol. I, p. 280. 

#9 “Commentaries,” sec. 1439. See also Rawle, “On the Constitution,” ch. 31. 
Story expressed a doubt whether in point of firmness and independence the 
President of the United States would be equal to the task assigned by the constitu- 
tion in view of his short term. There were important reasons, he said, why he 
should have a longer term than the state executives, the chief one being the 
difference in the nature of their duties. The duties to be performed by the 
President, both at home and abroad, he said, were so various and complicated 
as not only to require great talents and great wisdom, but also long experience 
in office, to acquire what may be deemed the habits of administration, and a 


“ ‘ 
(“Congressional Government,” 
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or seven-year term would seem to be unduly long under a system 
in which the president actually exercises the powers conferred 
upon him and where he is supposed to be responsible to those who 
elect him, for the manner in which he exercises them. A 
responsibility which cannot be enforced at shorter intervals than 
once in six or seven years manifestly loses much of its effectiveness. 


The Question of Reéligibility—Closely connected with the 
length of term is the question of reéligibility of the chief executive 
to a second term. The constitution of the United States, which 
fixes the term of the President at four years, expressly declares that 
he shall be eligible to succeed himself and there is no con- 
stitutional limitation as to the number of terms which he may 
serve. Tradition and custom, however, have limited the number 
to two, and, with two exceptions, no incumbent of the office has 
ever attempted to break this well-established rule, while several 
have refused to be candidates for a third term in the face of a 
public sentiment which apparently demanded their reélection. 
This usage, observed Chancellor Kent, has indirectly established 
by the force of public opinion “a salutary limitation to his capacity 
for a continuance in office.”50 The constitution of the Southern 
Confederacy fixed the term of the executive at six years and 
declared the President ineligible to succeed himself, and this 
principle has been introduced into the constitutions of a few 
states, for example Portuga] (term 7 years) and Mexico (term 6 
years). The constitution of Mexico in 1857 fixed the term of 
the president at six years and was silent on the question of 
reéligibility. Under it Diaz was reélected for six successive terms. 
The constitution of 1917, however (which fixed the term at four 
years, later changed again to six), declares the president ineligible 
to reélection. In some states the president is ineligible to 
succeed himself but reéligible after the lapse of an intervening 
term. Among these are Brazil, Chile, Argentina, Spain, and 
Peru.51 The constitution of China, Austria, and Czechoslovakia 


steadiness as well as comprehensiveness of view of all the bearings of measures, 
The duties of the state executives, on the contrary, were few and confined to a 
narrow range. Ibid. sec. 1440. 


50 Commentaries,” vol. I, p. 282. 
™ The French constitutions of 1793 and 1848 made the executive ineligible 


to succeed himself, though he was eligible to a reélection after an interval of 
five years, This prohibition was one of the causes which led to the coup d’ état 
by Louis Napoleon in December, 1851. See Esmein, op. cit, pp. 479, 543. 
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allow the president to serve two terms after which he is ineligible 
to reélection.52 The German constitution, which fixes the term 
of the president at seven years, expressly declares that he is eligible 
to reélection. But this provision was the object of criticism by 
the Social Democrats, who argued for a short term—five years 
—coupled with ineligibility to reélection. The president of the 
French Republic, although possessing the long term of seven 
years, is eligible to succeed himself. But a custom now definitely 
established limits him to a single term. Only one president 
(Grévy) has ever been reélected to a second term. None of his 
successors have been candidates for reélection; in fact most of 
them have declared in their messages of thanks at the beginning 
of their terms, or otherwise made known their intention, that they 
would not seek a reélection. It may, therefore, now be said that 
the single-term tradition has become an established rule of French 
constitutional practice. 


Arguments in Favor of a Single Term.—The principal argu- 
ment in favor of restricting the executive to a single term is that it 
would serve as a check upon his personal ambition and prevent 
him from a “cringing subserviency” to procure his reélection of 
from resorting to corrupt intrigues for the maintenance of his 
powers." If the chief executive may immediately succeed himself, 
it is contended, the value of short terms is in effect destroyed. 
Ineligibility to a second term, therefore, would tend to secure 
greater independence in the executive and at the same time 
greater security to the people. An executive capable of succeed- 
ing himself is exposed to a strong temptation to conduct his 
administration with the one end in view of securing a reélection.™ 


& But the constitution of Czechoslovakia makes a special exception in the 
case of the first president, Massaryk, in consideration of his great service in the 
foundation of the state. He is therefore eligible to as many terms as the electorate 
may choose to give him. = 

"Story, op. cit, sec. 1442; The Federalist, No. 72; and Rawle, op. cits 
ch. 81. “Intrigue and corruption,” said De Tocqueville, “are the natural defects 
of elective government ; but when the head of the state can be reélected, these 
evils rise to a great height and compromise the very existence of the country.’ 
Op. cit., yol. I, p. 142. 

Compare Esmein, op. cit, p. 478. Thomas Jefferson appears to have enter- 
tained the opinion in 1787 that the chief executive ought to be restricted to @ 
single term, though he himself, did not hesitate to accept a reélection. “Reason 
and experience tell us,’ he said, “that the chief magistrate will always be 
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Writing on this point about a century ago, De Tocqueville 
declared: “It is impossible to consider the ordinary course of 
affairs in the United States without perceiving that the desire 
of being reélected is the chief aim of the President; that his whole 
administration, and even his most indifferent measures, tend to 
this object ; and that, as the crisis approaches, his personal interest 
takes the place of his interest in the public good. The principle 
of reéligibility renders the corrupt influence of elective govern- 
ment still more extensive and pernicious. It tends to degrade 
the political morality of the people, and, to substitute adroitness 
for patriotism.”55 Again he affirmed, what cannot be denied, 
that “whatever the prerogatives of the executive power may be, 
the period which immediately precedes an election, and the 
moment of its duration, must always be considered as a national 
crisis, which is perilous in proportion to the internal embarrass- 
ments and the external dangers of the country.” Moreover, if 
the executive may succeed himself, a large portion of the latter 
part of its first term will be occupied with matters relating to his 
candidacy, to the neglect of his official duties. On this point De 
Tocqueville truthfully remarked that “at the approach of an 
election the head of the executive government is wholly occupied 
by the coming struggle; his future plans are doubtful; he can 
undertake nothing new, and he will only prosecute with indifference 
those designs which another will perhaps terminate.”° 


Movement in the United States to Limit the President to a 
Single Term.—In recent years there has developed considerable senti- 
ment in the United States in favor of lengthening the term of the 


President and making him ineligible to succeed himself. As is 


well known, the convention which framed the constitution 


originally agreed upon a seven-year term for the President without 


reélected if he may be reélected. He is then an officer for life.” Near the end 
of his life, however, he wrote, “My wish was that the President should be elected 
for seven years and be forever ineligible afterwards. The term I thought 
sufficient to enable him, with the concurrence of the legislature, to carry through 
and establish any system of improvement he should propose for the common 
good. But the practice adopted, I think, is better, allowing his continuance for 
eight years with a liability to be dropped at, halfway of the term, making that 
a period of probation.” _ Jefferson’s Works,” vol. IV, p. 565. 
- %Ọp. cit, vol. I, p. 142. 
w Ibid, p. 134 


640 THE EXECUTIVE ORGAN 


the privilege of reélection, but when it was decided that he should 
not be elected by Congress, the main objection to reéligibility was 
removed. In 1912 President Wilson was elected on a platform 
which pronounced in favor of a constitutional amendment making 
the President ineligible to reélection, although he himself did 
not approve it and in fact declared against it. In 1913 the 
Senate by a vote of 47 to 23 adopted a resolution to amend the 
constitution so as to fix the presidential term at six years and 
rendering the occupant of the office ineligible to a second term. 
The Judiciary Committee of the House of Representatives made 
a favorable report on the proposal. In its report it ennumerated 
the following reasons in support of the amendment: first, it would 
remove the temptation which the President is under to use im- 
properly the powers and patronage of his office to obtain a re- 
élection ; second, it would “tend to improve the administration of 
the laws generally and to increase the nonpartisan and business- 
like efficiency of the executive department by taking away from 
the President all inducement to build up a political machine 
instead of attending to his duties as chief magistrate of the 
republic’; and third, it would save the President from “the 
humiliating necessity of going on the stump to repel assaults made 
upon him.”57 The resolution, however, never came to a vote in 
the house, though there is still much sentiment in favor of the 
proposed change."°S 

Arguments in favor of Reéligibility—To many minds, how- 
ever, the advantages of reéligibility are greater than the disadvantages, 
By no one were those advantages more clearly and forcibly stated 
than by Hamilton in The Federalist. The reéligibility of the 
executive is necessary, he declared to “enable the people, when 
they see reason to approve of his conduct, to continue him in the 
station in order to prolong the utility of his talents and virtues, 
and to secure the government the advantage of permanency in 
a wise system of administration.” First of all, the restriction of 
the executive to a single brief term would tend to diminish the 
inducements to good behavior. “There are few men,” he ob- 
served, “who would not feel much less zeal in the discharge of a 
duty when they were conscious that the advantages of the station 
with which it was connected must be relinquished at a determinate 


* See Report No. 885. H. of R. 62d Cong. 2d Ses. 
®t is advocated by ex-President Taft in his book, “Our Chief Magistrate 


and His Powers,” p. 4. 
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period, than when they were permitted to entertain a hope of 
obtaining, by meriting, a continuance of them.” The desire of 
reward and fame, he continued, is one of the strongest incentives 
of human conduct; and the best security for the fidelity of man- 
kind is to make their interest coincide with their duty. Further- 
more, the rule of ineligibility would tend to create in the executive 
a propensity to make the best use of his opportunity, while it 
lasted, for promoting his personal ends, and he “might not scruple 
to resort to the most corrupt expedients to make the harvest as 
abundant as jit was transitory.”59 There is, said Hamilton, an 
excess of refinement in the idea of disabling the people from 
continuing in office those who have entitled themselves to the 
public approbation and confidence. 

If, he argued, the executive could expect to prolong his 
honors by his good conduct he might hesitate to sacrifice his 
“appetite for gain.” But with the “prospect before him of 
approaching an inevitable annihilation, his avarice would be likely 
to get the victory over his caution, his vanity, or his ambition.’ 

In the next place the effect would sometimes be to deprive 
the state of the services of a wise and experienced official by com- 
pelling him to abandon his office at the very time when by reason 
of his experience he is best fitted to serve it. It would, said Judge 
Story, be equivalent to banishing merit from the public councils 
because it had been tried. “What could be more strange,” ob- 
served this distinguished jurist, “than to declare at the moment 
when wisdom was acquired that the possessor of it should no longer 
be enabled to use it for the very purpose for which it was 
acquired.”°1 Finally it would, to quote Hamilton again, “operate 
as a constitutional interdiction of stability in the administration.” 
Every election would be followed by an interruption in the con- 
tinuity of executive policies and the latter part of each term 


%” The Federalist, No. 72; also Story, op. cit, sec. 1443. 

© The Federalist, No, 72. Hamilton further remarked that “an ambitious man 
too, when he found himself seated on the summit of his country’s honors, when 
he looked forward to the time at which he must descend from the exalted eminence 
foreyer, and reflected that no exertion of merit on his part could save him from 
the unwelcome reverse ; such a man, in such a situation, would be more violently 
tempted to embrace a favorable conjuncture for attempting the prolongation of 
his power, at every personal hazard, than if he had the probability of answering the 


same end by doing his duty.” 
= “Commentaries,” sec. 1444. 
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would be a period of doubt, of weakness, and passive inactivity. 
The administration, in short, “would drift along without plan or 
policy.”°° à 

Jn conclusion, it may be observed that the wisdom and ex- 
pediency of restricting the chief executive to a single term neces- 
sarily depend to a large extent upon the length of the term and. 
the extent of the powers which he actually exercises. Manifestly 
an executive with a term of six or seven years might be made 
jneligible to a second term with far less impropriety than one 
whose term is two years, for the obvious reason that his respon- 
sibility would be “greatly diminished and his means of influence 
and patronage immensely increased so as to check in a great 
measure the just expression of public opinion and the free exer- 
cise of the elective franchise.” Likewise there would be no great 
danger in the perpetual reéligibility of a president, like that of 
France, who is merely a titular figurehead with few powers which 
he can actually exercise. 


“sI am so near the time of my retirement from office,” said President 
Jefferson, on the 2lst of January, 1809 (six weeks before the expiration of his 
term), “that I feel no passion, I take no part, I express no sentiment. Tt appears 
to me just to leave to my successor the commencement of those measures whick 
he will have to prosecute and for which he will be responsible.” 


CHAPTER XXIII 


THE EXECUTIVE ORGAN (Continued) 


IV. THe EXECUTIVE POWER 


Nature of the Executive Power.—What is the best constitution 
for the executive department and what are the powers with which 
it should be intrusted, said Judge Story, are problems among the 
most important and probably the most difficult of solution of any 
involved in the theory of free governments. The first of these 
problems has already been discussed ; it remains now to consider 
the powers and duties which probably belong to the executive 
department. 

Roughly speaking, the executive power may be classified under 
the following heads : 

First, that which relates to the conduct of foreign relations 
and which may be denominated the diplomatic power. 

Second, that which has to do with the execution of the laws 
and the administration of the government; this may be denomi- 
nated the administrative power. 

Third, that which relates to the conduct of war and which 
may be described as the military power. 

Fourth, the power to grant pardons to persons charged with 
or convicted of crime; this may be called the judicial power of the 


executive. 
Fifth, that which relates to legislation, or the legislative 


ower. 

j The constitutions of all states intrust the chief executive, 
either alone or in conjunction with the legislature or one chamber 
thereof, with the authority to conclude treaties and other inter- 
national agreements with foreign states. Everywhere he is the 
representative of the state in its relations with foreign powers ; 
he appoints diplomatic representatives to foreign states and receives 
those accredited to him by foreign states. The power to receive 
a foreign diplomatic representative is generally interpreted to 
include the power to recognize or refuse to recognize the inde- 


pendence of the state which he represents or the legitimacy of 


1«Commentaries,” sec. 1410. 
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the government which accredits him. Strictly speaking, the treaty- 
making power is neither purely executive nor purely legislative 
in character. It constitutes, as Esmein remarks, a sort of mixed 
zone occupied at the same time by both the legislative and execu- 
tive authorities.? But whether it be executive or legislative in 
character, there is practically no difference of opinion with regard 
to the wisdom of intrusting it to the executive. The legislature, 
or one chamber of it, however, may very properly be vested with 
the negative power of ratification as a means of checking the 
errors or abuses of an unwise, ambitious, or unscrupulous execu- 
tive, though owing to the peculiar nature of the treaty-making 
power, the legislature cannot wisely be allowed a direct partici- 
pation in the negotiation. Alexander Hamilton well observed 
that “accurate and comprehensive knowledge of foreign policies, 
a steady and systematic adherence to the same views, a nice and 
uniform sensibility to national character, decision, secrecy, and 
dispatch are incompatible with the genius of a body so variable 
and so numerous.” The “fluctuating and multitudinous composi- 
tion of the legislature,” he continued, “forbid us to expect in it 
qualities which are essential to the proper execution of such a 
trust.” Nevertheless, as Story observed, “it is too much to expect 
that a free people would confide to a single magistrate, however 
respectable, the sole authority to act conclusively upon the subject 
of treaties.’’4 

In a few monarchical states like Great. Britain, this power is 
exclusively in the hands of the executive, parliament having no 
share except where legislation may be necessary to perfect the 
treaty or carry it into effect. In such states, therefore, the execu- 
tive is both the negotiating and ratifying authority. But during 
and following the World War this feature of the British constitu- 
tion was the subject of considerable criticism by certain Liberals 
and by the members of the Labor party who demanded the 
introduction of what they called democratic control of foreign 
policy. They charged that British diplomagy was characterized 
by too much secrecy and too little regard for public opinion ; 
that Great Britain had been committed to unwise foreign engage- 


2 “Droi stitutionnel,” p. 568. f 

E EA No. 75. Pompa also Esmein, op. cit., p. 568; and Kent, 
op. cit., vol. I, pp. 285-286. 7 

*Op. cit, sec. 1512. 
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ments without the approval of the public and without the know- 
ledge of parliament; some even charged that she had been led 
into the World War through secret bungling diplomacy, when 
if the public had been kept properly informed and its wishes. 
followed, England would never have been involved in the conflict.° 
They demanded, therefore, that all treaties should be laid before 
parliament for its assent, and when the new Labor government 
came into power in 1922, it announced that this procedure would 
be followed. With the return to power, however, of the Conser- 
vative party, the old practice was reverted to. 

In the majority of states, however, monarchies as well as 
republics, the assent of the legislature or one branch of it is essen- 
tial to the validity of all treaties or certain classes of them. In the 
United States, for example, the consent of the State is required by 
the constitution, though the right of the executive to conclude 
certain kinds of international agreements independently of the 
Senate has long been acquiesced in. In practice the power of 
the United States Senate is not restricted to the mere negative 
function of ratifying or rejecting the treaties negotiated by the 
executive, but it claims and has many times exercised the right 
of virtually amending those submitted for its approval.” The 
House of Representatives likewise exercises an indirect share in 


“See among other books dealing with the subject Dickinson, “The Choice 
Before Us”; Morel, “Ten Years of Secret Diplomacy” ; and Ponsonby, “Demo- 
cracy and Diplomacy.” The general subject of popular control of diplomacy is 
discussed by Chow, “Le contrôle parliamentaire de Ja politique en Angleterre, 
en France, et aux E'tats-Unis” (1920), and by Barthélemy. “Démocratie et la 
politique étrangère” (1917). 

°See an article by J. B. Moore on “Treaties and Executive Agreements,” in 
the Political Science Quarterly, for September, 1905 ; also his “Digest of Inter- 
national Law,” secs 752-753, and S. B. Crandall, “Treaties, Their Making and 


Enforcement,” pp. 86-88. i 
Tor examples, see Crandall, op. cit, p. T1. In a debate in the Senate in 


1906 the contention was put forward by certain senators that the President was 
bound by the Constitution to obtain the advice, of the Senate in advance of 
negotiation : that the “advice and consent” required by the constitution means 
not merely “consent” but also “advice,” which necessarily must be obtained 
before negotiations are entered upon. This contention was again put forward 
during the debates on the Treaty of Versailles in 1919 ; , notably by Senator 
LaFollette. The whole subject is fully discussed by, Corwin, “The Presidents 
Control of Foreign Relations” (1917) ; by Mathews, “The Conduct of American 
Foreign Relations” (1922) ; by Taft, “Our Chief Magistrate and His Powers” (1915) ; 
by Fleming, “The Treaty Veto of the American Senate” (1929) ; and by Wright, 
“The Control of Foreign Relations” (1922). 
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the treaty-making power through its right to give or withhold 
its consent to legislation which may be necessary to carry into 
execution of treaty; such, for example, as one which stipulates for 
an appropriation of money. Moreover, the necessity for ee 
approval of treaties which have to do with the regulation of foreign 
commerce, such as commercial reciprocity agreements, is mow 
admitted by both the Senate and the President. 

in the German Republic treaties and alliances concluded by 
the president require the assent of the Reichstag when they relate 
to subjects which fall within the jurisdiction of the Reich—which 
would seem to include practically all treaties and alliances, except 
minor agreements between the individual states themselves or 
with their foreign neighbors relating to matters which are within 
their competence. In France treaties of peace and commerce, 
and treaties which involve the finances or territory of the state or 
affect the personal or property rights of Frenchmen in foreign 
states, must receive the assent of both chambers. The French 
chambers, however, cannot modify or amend treaties submitted 
for their consideration as the Senate of the United States may, 
but must approve or reject them as a whole.’ 

The requirements of the Finnish and Polish constitutions are 
essentially the same as that of France. In Czechoslovakia not 
only commercial treaties and those which entail financial burdens 
but also those which impose military or “personal” burdens upon 
the citizens, must be approved by parliament. The Belgian’ re- 
quirement is practically the same. In Brazil and Chile apparently 
all treaties without exception must be approved by both houses 
of congress. In the United States, where one hears much 
criticism of the existing constitutional rule which places it within 
the power of one more than one-third of the members of the 
Senate to defeat the ratification of treaties, ratification by both 
houses of Congress by a simple majority has recently been pro- 
posed by various statesmen and publicists. As already pointed out 
in an earlier chapter, Switzerland by a recent constitutional amend- 
ment provides for a popular referendum on treaties of more than 
fifteen years’ duration. This amendment introduces the principle 
of popular control of diplomacy in a form which is not found in 
any other country. 


$ Esmein, “Droit constitutionnel,” p. 577. 
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Administrative powers; Power of Appointment.—In the 
domain of internal administration the principal power and duty of 
the executive is to direct and supervise the execution of the laws. He 
is the chief of the administration and the responsible head of the 
civil service. As such he exercises a wide power of control over 
the personnel of the administrative service through his power to 
appoint, direct, and remove his subordinates.” In most republi- 
can states and in a few of the monarchical type the power of the 
chief executive is limited by the requirement that his appoint- 
ments shall be approved by one branch of the legislature. Thus 
in the United States the nominations of the President must be 
confirmed by the Senate ; and this practice is followed in some of 
the Latin-American constitutions!? and in those of the component 
states of the American republic. The power of the President of 
the United States to remove, however, is not limited by the neces- 
sity of obtaining the consent of the Senate, as is the case in making 
appointments, and it is now settled that Congress has no consti- 
tutional right to abridge his power of removal. Ordinarily the 
appointing power of the chief executive extends only to political, 
judicial, and military functionaries; but in some European states 
(e.g., Czechoslovakia) the constitution gives him the power to 
appoint university professors. 

There is little difference of opinion in regard to the wisdom 
of executive appointment of the higher officials,1! though as to 


The French make a distinction between the political or governmental fune- 
tions of the executive and the purely administrative functions. The former 
category includes such matters as the summoning and opening of the legislative 
chambers, the conduct of foreign relations, the disposition of the military forces, 
and the exercise of the right of pardon. The administrative authority, on the 
other hand, embraces all those matters which have to do more directly with the 
strict administration of the government, such as the appointment, direction, and 
removal of officers; the issue of instructions and ordinances; and, in general, 
all acts relating more directly to the execution of the laws. 

20The constitution of Chile (1925), however, requires the approval by the 
senate only of appointments of ambassadors and ministers (Art. 72), while that 
of Brazil (Art. 48) requires the approval by the senate of the appointment only 


of judges of the supreme court and diplomatic representatives. ; 
“There is of course some sentiment in the United States, especially among 


the more radical democratic element, in favor of popular election of many federal 
officials, including even the judges. The provision of the national constitution 
which vests the appointment of practically all federal officials in the President 
represents the conception of democracy which prevailed at the end of eighteenth 
century, rather than that which is now current. In this respect there is a striking 
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whether the executive should be independent in his choice or 
subject to the control of a council or a senate, there is no such 
unanimity of opinion or practice. In defense of the method pro- 
vided by the constitution of the United States, Hamilton observed 
that “it is not easy to conceive a plan better calculated than this 
to promote a judicious choice of men for filling the offices of the 
Union, and it will not need proof that on this point must essen- 
tially depend the character of its administration.” “One man of 
discernment,” he declared, “is better fitted to analyze and estimate 
the peculiar qualities adapted to particular offices than a body of 
men of equal or perhaps even of superior discernment.” “The 
sole and undivided responsibility of the executive,” he went on 
to say, “naturally begets a livelier sense of duty and a more exact 
regard to reputation. He will inquire with more earnestness 
and decide with more impartiality. He will have fewer personal 
attachments to gratify than will a body of men, and will be less 
liable to be misled by his private friendships and affections; oY, 
at all events, his conduct will be more open to scrutiny and less 
liable to be misunderstood.” Nevertheless, the provision that the 
nominations of the executive should receive the assent of the 
Senate, Hamilton admitted, would be “an excellent check upon 
a spirit of favoritism in the President and would tend greatly to 
preventing the appointment of unfit characters.”!? 


Power of Direction.—Flowing from the right of the chief exe- 
cutive to select and dismiss his subordinates is the right to direct 
them. This power varies in extent in different countries, and in 
the same state it often varies as regards different officials. In 
monarchies, and in republics like France, where monarchical 
traditions are still strong, the directing power of the executive 
(which of course means the ministry) is very great. In the United 
States the power of the executive to direct his subordinates is 
however, often limited by legislative acts which specify in more 
or less detail the powers and duties of such officials. Thus the 
act of Congress organizing the treasury department contains 10 
difference—it is sometimes said to be a paradox—hetween the theory of democracy 
upon which the executive part of the national government is based and that © 


the separate states where the practice of popular election exists on a large scale- 
Out-ide the United States, except in Switzerland, where choice by the legislature 


z A . intment is nearly universal. 
is common, the practice of executive appoin 3y 
2 The Federalist, No. 75. See also Story, “Commentaries,” sec. 1529 ; Kent, 


“Commentaries,” vol. I, p. 288. 
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reference to any presidential power of direction and indicates 
that the administration of the finances is to be kept under the 
control of Congress rather than under the executive.!* Various 
statutes confer upon the President specific authority to issue 
instructions and orders to the heads of departments. But aside 
from specific grants of authority, the President has also a certain 
power of direction which is inherent in the nature of his office 
and for which he is not obliged to show statutory authority.™ 


The Ordinance Power.—An important power belonging to the 
chief executive of most states is that which is commonly known 
as the ordinance power—le pouvoir réglementaire of the French 
—a sort of subsidiary power—of legislation which takes the form 
of decrees, orders, or regulations (French réglements ; German, 
Verordnungen). This power is frequently expressly conferred on 
a king or on a president of a republic by the constitution.15 In 
the United States the power is derived from the clause of the 
‘federal constitution which charges the President with the execu- 
tion of the laws and in France from a somewhat similar clause 
which imposes upon him the duty of overseeing (surveiller) and 
insuring the execution of the laws (Art. 3, Const. Law of Feb. 25, 
1875). In the absence of express authority in the constitution it 
may be deduced from the very nature of the office as a necessary 
and inherent power. In monarchial states it is considered a part 
of the royal prerogative in the absence of constitution or statutory 
prohibitions or restrictions. Where the power is expressly con- 
ferred by the constitution it is usually qualified by the condition 
that ordinances promulgated by the executive must not modify 


Cf Fairlie, “National Administration of the United States,” p. 16. 

4“Qpinions of Attorneys-General,” vol. VI, p- 365. 

15 See, for example, the constitution of Brazil (Art. 48); of Chile (Art. 71); 
of Finland (Art. 28) ; of Belgium (Art. 67) ; of Spain, 1876 (Art. 45) ; and of 
Prus‘ia, 1850 (Art. 45). The new constitutions of Prussia, Czechoslovakia, and 
Poland appear to be silent on the matter. The new German constitution merely 
refers to the “orders and directions” of the president without dealing at all with 
the extent of the ordinance power or the limitations under which it may be 
exercised. In view of the large power of ordinance making which belonged to 
the emperor and the Bundesrath under the old constitution and which has always 
played an important rôle in the government of Germany, it may be assumed that 
it was not the intention of the Weimar assembly to do away with it entirely, 
Nevertheless, the new constitution takes care to provide that the orders and 
directions of the president must be countersigned by a responsible minister. 
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e laws (statutes) ,‘° or that they must be such only 
as are necessary or appropriate to the execution of the Jaws"? or 
that their purpose must be merely to supply the details in the 
application of the laws.18 Occasionally constitutions conter on 
the executive an extraordinary power of ordinance making in 
times of emergency. Thus the constitution of Denmark (Art. 25) 
empowers the king in such cases, if the legislature is not in session, 
“to issue laws of temporary application” subject to the restriction 
that they must not be contrary to the constitution and must be laid 
before the legislature at the next session. Upon the outbreak of 
the European War in 1914 a very large ordinance power was con- 
ferred upon the executives in most of the belligerent countries. 
Thus by the Defense of the Realm Act of Nov. 27, 1914, the 
British king (in council) was given power, “during the continu- 
ance of the present war to issue regulations for securing the public 
safety and the defense of the realm’—an authority which was 
practically unlimited. In pursuance of this delegation of power 
an elaborate series of regulations were put into effect which vir- 
tually placed the country under a régime of martial law. 


or suspend th 


Kinds of Ordinances.—From the point of view of their nature 
or purpose ordinances may be variously classified. Thus the Ger- 
man jurists distinguish between “law” ordinances (Rechtsverord- 
nungen) and “administrative” ordinances (Verwaltungsverord- 
nungen). The effect of the former is te create new law or to 
modify the existing law. They are essentially a species of execu- 
tive legislation and are designated by the Germans as material 
law in contradistinction to formal law. The “administrative” 
ordinances are orders or regulations addressed to adininistrative 
authorities and contain rules governing the conduct or function- 
ing of the administrative services. They do not, therefore. bind 
or affect directly private citizens. In Prussia, at least under the 
old constitution, the latter type of ordinances could be issued by 
the proper administrative authority without the necessity of leeis- 
Jative authorization, but the former, after 1850 when Prussia 


"For example, the constitution of Italy (Art. 6), and Belgium (Art. 67). 
"For example those of Brazil and Chile, articles cited. 


* Constituti Finland, Art. 473. ‘ 
7 ee Sion eende] by Laband, Jellinek, Meyer and others. As 


to this see Carré de Malberg, “Théorie générale de létat,” vol. I, pp. 556 ff. 
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acquired a constitution, required legislative authorization, which 
was often and generously granted.*° 

Ordinances may be further classified in a threefold division : 
First, those which are, in their nature and effect, laws promul- 
gated by the chief executive in pursuance of a general power of 
legislation conferred upon him by statute. Such are the decrees 
issued by the president of the French republic for the government 
of the French colonies. As a consequence of this authority he 
and not the French parliament is the legislative organ for the 
colonies. Second, ordinances issued by the executive in pursu- 
ance of legislative authority to regulate specific matters. Such 
delegations of legislative authority to the president are common 
in France. Thus an act of parliament authorizes the president to 
determine by decree the régime of non-navigable waters, to regu- 
late the conditions of appointment and promotion of judges, to 
modify or suspend existing laws relating to taxes, etc. Third, 
ordinances issued upon “invitation” of parliament for the purpose 
of completing and regulating the details of “execution of a parti- 
cular law. This form of ordinance is also very common in France. 
There statutes are ordinarily brief, contain only the essential 
ideas of the legislature, and leave the details to be supplied by 
ordinance. 

The Ordinance Power in France.—To-day nearly every impor- 
tant act of the French parliament concludes with the familiar 
clause: “an ordinance of public administration shall determine 
the measures proper for assuring the execution of the present 
law.” The ordinances issued in pursuance of this injunction 
complete the law; they supply the details without which it would 
be unenforceable. The Germans call them supplementary ordi- 
nances (Ergdnzungsverordnungen) . They constitute, says Duguit, 
a sort of “prolongation” of the law which they suplement. 


Duguit maintains, properly it would seem, that ordinances such 

2 Compare James, “Principles of Prussian Administration,” ch. 4, where the 
whole subject of the Prussian ordinance power is fully discussed. The French 
and German literature relating to the ordinance power is very extensive. Among 
the more important sources may be mentioned Duguit, “Traité de droit const.” 
1911, vol. II, secs. 160-161 ; Esmein, “Droit const.” (1909), pp. 610 ff.; Carré 
de Malberg, op. cit. (1922), vol. I, pp. 548 ff.; Moreau, “Le règlement adminis- 
tratif” (1902) ; Barthélemy, “Le pouvoir réglementaire du président,” Rev. Pol. 
et Parl, vol. XV; Cahen, “La loi et le règlement” (1903) ; Jellinek, “Gesetz 
und Verordnung” (1887); Hauriou, “Droit administratif” ; Jèze, “Principes 
généraux du droit administratif” (1925), pp. 378 ff.; and the treatises especially 


of Laband, Meyer, Mayer: and Anschütz. 
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as these are materially and intrinsically veritable acts of legisla- 
tion, though not such in form. In consequence of this practice, 
especially in recent years, it has come to pass that a large and 
important part of French legislation is in the form of ordinances, 
in theory promulgated by the president, in fact by the ministers. 
Naturally complaints have not been lacking that they are some- 
times contrary to the existing statutes. But until 1907 their 
legality could not be attacked before the Council of State (the 
supreme administrative court of France) because the Council, 
considering them as a species of delegated legislation and there- 
fore assimilable to acts of parliament, held that it had no more 
jurisdiction to declare them null and void than it did to pro-. 
nounce a statute of parliament illegal. However, in 1907 the 
Council of State abandoned its traditional view in this respect, 
took jurisdiction of a case involving the validity of such an 
ordinance, and pronounced it null and void as being in excess 
of the authority of the president who issued it2t The result of 
this epoch-making decision is that the ordinance power of the 
French president, as of every administrative authority, is now 
subject to judicial control, as in the United States. 


The Ordinance Power in the United States.—In the United 
States the ordinance power of the executive is less important because 
of the practice of Congress and the state legislatures of framing their 
statutes in more detail, thus obviating the necessity of supple- 


1 As to this famous decision see Jéze in the Rev. du droit public, vol. XXV, 
pp. 51 ff; Nezard, “Le contrôle jurisdictionnel,” pp. 22 ff, and my article, 
“Judicial Control of Legislative and Administrative Acts in France.” Amer. Pol- 
Sci, Review, vol. IX (1915), p. 649. 

There has been much discussion in France as to whether such ordinances are 
the result of legislative delegation, one group of writers maintaining that the 
legislative power cannot be delegated by parliament, the other group maintaining 
the contrary. As to the principal defenders of each view see my article cited, 
p. 648. The matter is fully discussed by Carré de Malberg, op. cit., vol. b 
pp. 589 ff, and in his article, “La question de la délégation de Ja puissance 
législative et les rapports entre la loi et Yordonnance selon la constitution de 
Weimar,” Bul. de la Soc. de lég. comparée (1926). 

The Council of State has always maintained the theory of legislative delega- 
tion and, as stated above, it was for this reason that it long hesitated to admit 
recourse in excess of power againct presidential ordinances issued in pursuance © 
legislative authority. While abandoning in 1907 its position as to the admissibility 
of recourse, it nevertheless maintains still its view as to legislative delegation. 
But the theory is rejected by most French writers. 
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menting them by means of executive regulation in order to render 
them enforceable. Nevertheless, the ordinance power of the 
President is very considerable and few people are aware of the 
extent to which it is used or of the quantity of subsidiary legisla- 
tion in the form of executive orders and regulations actually in 
force. Of the character of this administrative legislation Professor 
Fairlie says: “There are indeed, besides presidential proclama- 
tions and executive orders, many elaborate systems of executive 
regulations governing the transaction of business in each of the 
executive departments, and in the various services both within 
and without these departments. These include organized codes 
of regulations for the army, the navy, the postal service, the 
consular service, the customs service, the internal revenue service, 
the coast guard, the patent office, the pension office, the land 
office, the Indian service, the steamboat inspection service, the 
immigration and the naturalization bureaus, and the civil service 
rules. In addition to long-established types of regulations, there 
have been many new series of regulations issued in recent years 
both before the World War and more recently by the new war 
agencies, such as Food and Fuel Administration, the War Indus- 
tries Board, and the War Trade Board.”?? By acts of Congress 
in 1933 and 1934 President F. D. Roosevelt was given extensive 
owers of a legislative character. 

In addition to this volume of subordinate legislation in the 
form of presidential proclamations, orders, and regulations, there 
is a vast body of more specialized rules, orders, and instructions 
issued by the various departments, bureaus, and commissions. 


The Ordinance Power in Great Britain.—In Great Britain the 
king no longer has any inherent power of legislation for complet- 
ing the laws by means of proclamations or ordinances as he once 


had, but he may issue regulations addressed to the servants of the 


= « 4 ministrative Legislation,” in the Michigan Law Review, Jan. 1920; 


also his “National Administration in the United States,’ p. 21-23. The whole 
matter is fully treated in the recent monograph of James Hart, “The Ordinance 
Making Powers of the President of the United States’ (1925). See especially 
chs. 5-8. There is a good brief discussion of the ordinance power generally in 
Black. “Relation of the Executive Power to Legislation (1919), ch. 6. 

‘The validity of executive orders and regulations is not infrequently attacked 
in the courts on the ground that they are ultra vires. Theodore Roosevelt, who 
maintained that the Président had a sort of undefined residuum of power apart 
from that conferred by the constitution and laws, made considerable use of the 
ordinance power: See as to this his ‘Autobiography,” p. 376. 
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crown for the conduct of public affairs. Moreover, power to make 
ordinances which have the force of law and which are binding as 
such upon the whole community is frequently conferred upon 
the crown by statute, especially in respect to such matters as 
education, the public health, etc. These ordinances are known 
as “statutory rules and orders,” and they are published every 
year in a volume similar to that containing the statutes of parlia- 
ment. The practice of delegating the power of subsidiary legis- 
lation of this kind to the crown has steadily increased in recent 
years until its quantity and importance has become very great." 


The Military Power of the Executive.—The military power of 
the executive usually includes the supreme command of the army and 
navy and other military forces of the state. In some monarchical 
countries like Great Britain it embraces also the right to declare 
war ; although, since it belongs to parliament to provide the means 
of prosecuting the war, parliamentary consent js in effect neces- 
sary, In the United States, however, this latter authority is vested 
in Congress, though it is possible for the executive in his conduct 
of the foreign relations of the country to bring about a condition 
of affairs which will make war a Practical necessity.24 In the 
German Empire under the old constitution the emperor could 
declare offensive war only with the consent of the Bundesrath. 
Under the new constitution the power to declare war and make 
peace rests with parliament (Art. 45). In Czechoslovakia a three- 
fifths majority of the legislature is necessary to a declaration of 
war. In France the assent of both chambers is necessary, No- 
where, even where the executive may initiate hostilities, can 
extensive war be waged for any length of time without the appro- 
val of the legislature, since it and not the executive controls the 
means for the prosecution of war. Nearly everywhere the right 
of the executive to dispose of the forces, plan and direct the 
campaigns, select the commanders, establish blockades, and, in 
general, do whatever in his judgment may be necessary or expe- 
dient to destroy the power of the enemy and prosecute the war 

Aa “Cov, land,” vol. I, . 19. 5 icey, 
Bana tie Cana (al. ci a ak Met “Legilatve‘Matinds aei 
Forms,” ch . 3. A recent remarkable example was the “Emergency Powers Act 
of 1920, passed during the general strike in England, which conferred on the 
government or any department thereof the power to take possession of land and 
coal mines, control traffic, and requisition ships to supplies, 


“As to this Baldwin, “The Share of the President of the United States in a 
Decleir of "War Amer. Jour. of Int. Law, vol. XII (1918), pp. 1 ff. 
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to a successful conclusion, is recognized.25 Moreover, it belongs. 
to the President of the United States, in particular, to occupy, 
hold, and govern temporarily those portions of the enemy’s. 
country which have come under the control of the armed forces. 
and, to this end, he may displace the established civil authority 
and institute military government, and invest it with such powers 
as he may choose to confer upon it. Finally, during the exist- 
ence of the war it belongs to the executive to suspend the ordinary 
civil guarantees which the constitution has established for the 
protection of the individtal in time of peace. As commander of 
the armed forces he may establish martial law, suspend the writ 
of habeas corpus, declare certain acts ordinarily innocent to be 
military offenses and order the arrest of persons committing them, 
Suppress newspapers, and the like. Many constitutions authorize, 
the president, in times of emergency or grave crises when war 
does not exist, to declare martial law—the “state of siege” as it is 
called in Europe—and to suspend temporarily the constitutional 
rights of the citizens.27 

War always brings a vast addition to the power of the execu- 
tive and enables him to assume something of the character of a 
dictator. Nevertheless, the experience of the past and the testi- 
mony of political thinkers almost without exception have con- 
curred in defending the practice of concentrating the millitary 
power in the hands of a single person. In the military organiza- 
tion of the state dualism is out of place. “Of all the cares or 


3 But the constitution of Poland (Art. 46) declares that the president may 
not aferos the chief command in time of war. That of Finland (Art. 30) 
says he “shall have power” in time of war to transfer his command to another. 
That of Chile (Art. 72) requires the approval of the separate to enable the president 
to command the forces in person. That of Brazil (Art, 48) „authorizes the 
president to designate some one to exercise the supreme command in time of war, 

23 Cf, Thomas, “A History of Military Government in Newly Acquired 
Territory of the United States,” pp. 15-20. As to the war powers of the President 
of the United States, in general, see especially Berdahl, ‘War Powers of the 
Executive of the United States,” University of Illinois Studies in the Social 
Science, yol. IX, Nos. 1 and 2 (1921). a : 

“See, for example, the new German constitution, Art. 48. Tn pursuance of 
the authority thus conferred upon the president of the German republic the city 
of Berlin was placed under martial Jaw from January to May, 1920; and from 
November 8, 1924, to February 14, 1925, the whole country was under martial 
aw in consequence of the attempted counter-revolution of Hitler and Ludendorff, 
s to the so-called emergency powers of the executive, see Hart, op. cit, pp. 59 ff. 

But in some countries (¢g., France) a state of siege can be declared only by 


parliament. 
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concerns of government, the direction of war,” said Alexander 
Hamilton, “most peculiarly demands those qualities which dis- 
tinguish the exercise of power by a single hand. The direction 
of war implies the direction of the common strength ; and the 
power of directing and employing the common strength form a 
‘useful and essential part in the definition of the executive autho- 
rity.”28 “The command and application of the public force,” 
said Chancellor Kent, “to execute the laws, to maintain peace, 
and to resist foreign invasion, are powers so obviously of an execu- 
tive nature and require the exercise of qualities so peculiarly 
adapted to this department, that they have always been exclu- 
sively appropriate to it in every well-organized government On 
earth.””29 


The Pardoning Power.—Finally, the right of pardon or clemency 
(the droit de grace of the French) is by common consent regarded 
as a natural and necessary part of the executive power. Beccaria 
stood almost alone among the political writers of his time in 
condemning the practice of granting pardons to those whom the 
courts have convicted of crime.®® Montesquieu, while considering 
it to be one of the “most useful and necessary attributes of. 
monarchs, did not regard it as having any place in republics.** 
Some English lawyers of high standing, observed Chancellor Kent, 
have strangely concluded that it cannot exist in a republic because 
‘nothing higher is acknowledged than the magistrate.” But, 
as Kent very properly added, “It may be fairly insisted that the 
power may exist with greater safety in free states than in any 


The Federalist, No. 74. 

2 “Commentaries,” vol. I, p. 283. As is well known, during the World War 
the President of the United States became, in consequence mainly of the vast 
authority conferred upon him by a succession of acts of Congress, a veritable 
dictator. For lack of space, it is not possible here to enter into a discussion ot 
the powers thus conferred upon him and actually exercised by him. The matter 
is discussed by Hart, op. cit., pp. 98 ff., where the “more salient delegations” tO 
President Wilson are classified under thirty-two different heads. See also my 
article entitled “Le pouvoir exécutif Américan en temps de guerre,” in the 
Revue du droit pub. et de la science politique, vol. XXXV (1918), pp. 5 ff. See 
also Ford’s articles. “The Growth of Dictatorship” and “The War an 
Constitution,” Atlantic Monthly, vols. CXX and CXXI (pp. 485 and 632 ff.), an 
Rogers, “Presidential Dictatorship in the United States,’ Quarterly Review, VO; 
CCXXI, pp. 34 ff Similar powers were conferred upon the chief executives 0 
other belligerent countries during the war. 

a See his “Des délits et des peines,” ch. 21. 

Esprit des lois,” bk. VI, ch. 21. 
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other forms of government, because abuses of the discretion 
unavoidably confined to the magistrate in granting pardons are 
better guarded against by the sense of responsibility under which 
he acts.’’5? 

Considerations of justice and humanity require that the 
principle of clemency shall have a place in the administration of 
justice. No system for the administration of justice is or can be 
free from imperfections. It is impossible, says Esmein, that there 
should not occur at times in the administration of justice judicial 
errors which would result in the condemnation of innocent 
persons.*3 One purpose of the pardon is to correct such errors. 
It is impossible also, as Esmein remarks, that the criminal law 
in fixing the punishment of crime should foresee all the extenuat- 
have attended the commission of a 


ing circumstances that may 
particular offense.** 

The power of pardon then being required by considerations 
of humanity and sound public policy, the same considerations 
conspire, said Hamilton, to dictate that this benign prerogative 
should be fettered or embarrassed as little as possible.” In China 
(Const: 1923, Art. 87), the president may grant ‘pardons only 
with the approval of the supreme court. In some of the states of 
the American Union the executive in the exercise of this power 
js associated with an advisory board which is charged with inves- 
tigating applications for clemency and making recommendations 
to the executive. Many constitutions except the offense of 


impeachment from the pardoning power of the executive, and a 
few make the same exception in the case of treason.36 Impeach- 


2 “Commentaries.” vol. I, p. 284. The English lawyer referred to by Kent 
“Jn democracies this power of pardon can 


as doubtless Blackstone, who said, “In p 
kai subsist, for there nothing higher is acknowledged, than the magistrate who 
administers the laws, and it would be impolitic for the power of judging and of 


zag to center in one and the same person.” A 
PAra able case was that of Adolf Beck in England in 1906. 

“Droit constitutionnel,” p. 532. “The „pardoning power,” says a former 
President of the United States (Harrison, The Country of coe P 144), 
“proceeds upon the grounds that, by reason of the rigidity of the oa code, 
of the liability to error of every human tribunal, and of the, possible discovery 

h errors Or of new evidence—there should be lodged in some officer or 
i eu the power to remit or mitigate a sentence. See also the observations 
of ex-President Taft in his “Our Chief Magistrate and His Powers,” pp. 119 f. 
Eie Federat D be French Republic allows the president 


ituti the 
* Nevertheless the constitution of h pre 
ini ed. The Ons 
to grant pardons to ministers who have been impeached constitution of 
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ment is a form of trial usually conducted by the legislature for 
crimes committed by high officials, and the purpose of the 
exception referred to is to remove the temptation of the execu- 
tive to shield public officials, especially those of his own selection, 
who might be his instruments or his partners in crime. Treason 
being a crime “leveled against the immediate being of the society, 
when the laws have once ascertained the guilt of the offender, 
there seems a fitness in referring the expediency of an act of 
mercy towards him to the judgment of the legislature.”8? With 
these exceptions the power of pardon is general and unqualified. 
So far as the President of the United States is concerned, it may 
be exercised before as well as after conviction, and it usually 
embraces the remission of fines and forfeitures and the granting 
of reprieves and commutations. It also includes the right of 
amnesty, or the right of absolving by general proclamation large 
numbers of persons from the consequences of their acts—a power 
which considerations of humanity and public policy make a neces- 
sity in times of internal disturbance and insurrection.*$ 


Miscellaneous Powers of Chief Executiye.—Such in summary 
are the powers commonly conferred upon or exercised by the 
chief executive—leaving aside for the moment those which relate 
to legislation, to be discussed in the next section. In addition 
to these, certain miscellaneous powers are conferred upon the 
chief executive by the constitutions of some states. Thus the 
constitution of Austria (Art. 65) empowers the president to create 
and confer professional titles, to legitimize illegitimate children, 
and it adds that other powers may be conferred upon him by 
law. That of Czechoslovakia (Art. 64) authorizes the president 
to grant donations and pensions in special cases upon recom- 
mendation of the ministry; that of Finland (Art. 31) authorizes 


China requires the consent of the senate in the case of pardons in impeachment 
cases and that of Chile confers the power. on congress. 
A strenuous effort was made in the constitutional convention of 1787 to 
except cases of treason as well as of impeachment from the President's powers o’ 
pardon and would, not unlikely, have succeeded had it not been for the difficulty 
of agreeing as to where the power of pardon in such cases could he better lodge 
than in the President. A b 
But generally in Europe the power of amnesty can be exercised only PY 
the legislature, not by the executive. In Czechoslovakia, however, the president 
may grant both pardons and amnesties (Const. Art. 103). But the gonn T ad 
of Poland (Art. 47) declares that amnesties can be granted only by statute an 
that of Brazil (Art. 34) has substantially the same provision. 
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the president to naturalize aliens and to release Finns from their 
nationality; while that of Chile (Art. 72) authorizes the presi- 
dent to grant pensions and retirement allowances to widows and 
to orphans in accordance with the laws, and to grant juridical 
personality to private corporations, and to cancel the same and 
to approve or disapprove their statutes. By a sort of blanket 
clause the constitution of Chile (Art. 71) charges the president 
with the administration and government of the state and declares 
that his authority extends to everything which has as its purpose 
the preservation of internal public order and external security, 
in accordance with the constitution and the laws., The long 
enumeration of his specific powers in the constitution does not 
therefore exhaust his authority. 
V. RELATION OF THE EXECUTIVE TO THE LEGISLATIVE POWER 


Power of the Executive in Respect to Legislation. —‘“The rela- 
tion of the supreme executive to the legislative organ,” said Sidgwick, 
“is one of the knottiest points in constitutional construction,’*? 
and it is the nature of this relationship which serves to distinguish 
the two most important forms of government—the cabinet system 
and the presidential system—from each other. In practice there 
is no state in which the sphere of the executive power is totally 
separate from and independent of that of the legislature, not even 
those in which the presidential system of government is found. 
Everywhere the executive is given a certain power of contro] over 
the work of the legislature and of participation directly or in- 
directly in the function of legislation. Conversely, in all states 
e is subject in certain respects to the control of 
e offices and prescribe 
appropriate money for 


the chief executiv 
the legislature through its power to creat 
their duties, establish government services, 
their maintenance, and to impose duties or obligations upon 
him.?? 

The control of the executive over the legislature consists in 
the power to summon it and to open, adjourn, and prorogue its 
sessions and, in countries having the cabinet system of govern- 


ment, to dissolve it and to order new election. In republican 


29 “B]ements of Politics,” p. 429. 

On the subject of legislative control of the executive, see St. Girons, “La 
seperation des pouvoirs,” pp. 352 ff. On the subject of the executive as the 
agent of the legislature, see Barthélemy, “Le rôle du pouvoir exécutif dans les ré- 


publiques modernes,” bk. Tl, ch. 1. 


660 THE EXECUTIVE ORGAN 


states the power of the executive to convene the legislature is 
usually limited to the calling of extraordinary sessions in times 
of emergency for the consideration of special matters which need 
immediate attention. In most such states either the constitution 
or the statutes prescribe the date for the assembling of the regular 
sessions of the legislature, and no call of the executive is neces- 
sary.11 In states having the cabinet form of government, however, 
the legislature usually convenes only upon a call of the executive, 
though in most cases the executive, which, of course, means the 
cabinet, is required to summon it at certain stated intervals. In 
some states (é.g., Czechoslovakia) he is required to summon it 
upon demand of a certain number of its members. 

In the former case the legislature assembles automatically, as 
it were, and opens its proceedings without the participation of the 
executive ; in the latter, the formality of opening the session is a 
function of the executive or his representative, who performs the 
duty with more or less ceremony, such as the reading of a speech 
from the throne or the reading by the prime minister of a minis- 
terial declaration outlining the policy of the cabinet, if it happens 
to be a new one. In the European monarchical countries the 
right of the executive to prorogue the sittings of the legislature, 
that is, to suspend the session to a certain date in the future, is 
generally provided for by constitutional provision, though in 
republics such a power is rarely recognized as belonging to the 
executive. In countries having the cabinet system of government 
the executive is usually invested also with the power of adjourn- 
ing the legislature subject to certain limitations.42 

In states having the ‘presidential system of government the 
power of the executive is usually limited to adjourning the legisla- 
ture only when the two chambers are unable to agree upon a time 


“This is true, for example, in the United States, Germany, Chile, China, and 
Brazil. By the constitution of Czechoslovakia (Art. 28) it belongs to the president 
to summon parliament, but he is required to do so twice a year—in March and 
October. He may also prorogue and proclaim its sessions to be at an end. So in 
Poland he may convoke, open, adjourn, and close parliament subject to certain 
restrictions, The President of the United States does not possess the power © 
prorogation. 

“But in the republic of Czechoslovakia the president has the power to pro- 
rogue the parliament for a period not exceeding one month and not more than 
once during the year. So the president of the French republic may adjourn 
parliameng twice during the session, for a period not exceeding one month 30 
each case. 
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of adjournment. In all states having the cabinet form of govern- 
ment the executive is vested with the power of dissolving the 
legislature, or rather the popular chamber, that is, of terminating 
the mandates of the members and thus putting an end to the legal 
existence of the chamber. But generally the exercise of this power 
is subject to certain limitations. With a few unimportant excep- 
tions it can be done only upon the advice of a responsible ministry, 
and in most instances the dissolution must be followed within a 
certain period by new elections and the convening of the new 
parliament. Theoretically, the British’ executive is not subject 
to any limitations regarding the ordering of new elections and 
the summoning of the new parliament, but practically the condi- 
tions of the British parliamentary system make it a necessity.** 

In the republics of America where the presidential system of 
government prevails, generally the right of the executive to dis- 
solve the legislature or either chamber of it is not recognized. 
There the mandates of members of the legislature are terminated 
only by the legal expiration of the terms for which they are chosen, 
or by resignation or expulsion. 

The more direct participation of the executive in legislation 
consists in furnishing the legislature with information concerning 
the legislative needs of the country; in recommending measures 
for its consideration; sometimes, though rarely, in the initiation 
of legislative projects; in approving or disapproving its acts and 
in promulgating those which are approved.** 


disgolve the Reichstag without t ent 
had to be followed by new elections within si 
- new Reichstag within ninety days. Under the pres 


i it, but only on r 
niay, dissero sixtieth day following the dissolution. In France the president is 


e six t F 
id a to dissolve the Chamber of Deputies only with the conʻent of the 
Sees constitutional requirements as to the ordering 


here are no express e 
a oe Pam iie or the convening of the newly elected chamber. The president 


of the Polish republic may dissolve 


embers of the senate, which is itse 
of three ffe of imber. The president of Czechoslovakia may dissolve parlia- 


ment subject to no restrictions whatever except that this power cannot be exer- 


i i t six months of his term. ‘ 
eel turing e A etudy of this subject see 4 monograph by Mr. Henri Bose, 


4 special b . ph 
hie “Le pouvoir législatif des présidents des E’tats—Unis (1905). 
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The wisdom of requiring the executive to furnish the legis- 
lature with information concerning the state of public affairs and 
of recommending legislation to meet the needs and conditions of 
the public service rests on the obvious fact that the executive, 
from the very nature of his office, must have more extensive 
sources of information in regard to domestic and foreign affairs 
than the legislature can be expected to possess. “The true work- 
ings of the laws,” observed Judge Story, “the defects in the nature 
or arrangements of the general systems of trade, finance, and jus- 
tice, and of the military, naval, and civil establishments are more 
readily seen and are more constantly under the view of the execu- 
tive than they can possibly be of any other department. There is 
great wisdom, therefore, in not merely allowing, but in requiring 
the President to lay before Congress all facts and information 
which may assist their deliberations, and enabling him at once 
to point out the evil and to suggest the remedy.’ 

The Executive Veto.—The most important power of the execu- 
tive in connection with legislation arises from the almost universal 
practice of making his approval essential to the validity of the 
acts of the legislature. This power of the executive to disap- 
prove acts of the legislature is popularly known as the “veto,” or, 
as it was called by the writers of The Federalist, the president's 
“qualified negative.” 

In a few states, like Great Britain, the veto power is absolute 
and cannot be overcome by any veto of the legislature, however 
large. There, however, owing to the thorough-going development 
which the cabinet system has undergone, the power of disapproval 
has necessarily fallen into desuetude and will probably not be 
exercised again unless in very exceptional cases.‘° In the great 
majority of constitutions the veto power of the executive is quali- 
fied, that is to say, it may be overridden by the legislature, provide- 
ed an extraordinary majority of the members, usually two thirds, 
concur in repassing the measure disappoved. In France, the 
veto of the executive is merely suspensive in character, and can 

4 “Commentaries,” vol. I, sec. 1561. See also Tucker’s Blackstone, App- 


343-345 ; and Rawle, “On the Constitution,” ch. 16- $ 
/ # The veto power of the crown has not, however, been lost by disuse, for it 
is a “fundamental principle of the English constitution that the crown can lose 
no rights by its own negligence.” Burgess, “Political Science and Constitutiona 
Law,” vol. II, p. 203. See also Lowell, “Government of England,” vol. $, 
pp. 25-26, where the conditions under which the veto might still be employea 
are set forth. 
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be exercised simply to compel reconsideration by the legislature 
of measures passed by it and disapproved by the president. “It 
is,” says Esmein, “a preservative against possible abuses and 
dangers of the parliamentary initiative.”47 A repassage of the 
vetoed measure by an ordinary majority of the members makes it 
a valid law, notwithstanding the interposition of the executive 
veto. In fact the suspensive veto has never been exercised in 
France a single time since the establishment of the Third Re- 
public and it may, therefore, be regarded as a dead letter. Since 
the cabinet system of government exists in France, there is not 
likely to be any occasion for the exercise by the president of the 
veto power.48 

The principal purposes of the veto are to prevent hasty and 
ill-considered action by the legislature, and to furnish the execu- 
tive with a means of defense against the encroachments of the 
legislature upon his constitutional powers.*® Hamilton pointed 
Out that there was a strong tendency—a tendency “almost irresis- 
tible” in republican governments—for the legislative authority 
to absorb every other. “The representatives of the people,” he 
observed, “are sometimes inclined to fancy that they are the 
people themselves and to assert an imperious control over the 
other departments. As they commonly have the people on their 


“ “Droit constitutionnel,” p. 540. 

= In Brazil the veto power of the president may be overridden by a two-thirds 
yote of congress (Art. 37), as in the United States. It is the same in Chile (Art. 
54). In Czechoslovakia the veto of the president can be overridden by a majority 
of 50 per cent of both houses or by a three-fifths majority of the chamber of 
deputies (Art. 48). In Finland it may be overcome by the vote of an absolute 
majority of the lower chamber (Art. 19). The new constitution of Austria 
êPparently does not require the approval by the president of laws enacted by 
Parliament, The new constitution of the German republic does not give the 
President the veto power as such, but if a law passed by parliament and submitted 
to him does not meet his approval, he may, before promulgating it, submit it 
to a Popular referendum (Art. 73). In short, the veto power belongs to the 
Clectorate rather than to the president. 

” Speaking of the veto power, Daniel Webster said, “It was vested in the 
President doubtless as a guard against hasty and inconsiderate legislation and 
against any acts inadvertently passed which might seem to encroach on the just 
authority of the other branches of the government.” “Works,” vol. I, p. 255, 

©mpare also Burgess, who observes that “it ought to be employed chiefly to 
Prevent encroachments by the legislature upon the constitutional prerogatives of 
the executive and to prevent unwise legislative changes in the existing means 

Measures of the administration.” “Political Science and Constitutional Law. 
vol. TH, p. 255. : 
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side, they always act with such momentum as to make it very 
difficult for the other members of the government to maintain 
the balance of the constitution.’”° A “mere parchment delinea- 
tion” of the boundaries of the three departments, Hamilton went 
on to remark, is insufficient, and hence each must be furnished 
with “constitutional arms” for its own defense against the “depre- 
dations of the other.”5! Without the power of veto the executive 
might be gradually stripped of his authority and even annihilated 
by the successive resolutions of the legislature. The possibility 
of this danger is all the greater in a country like the United States, 
where the executive has not the right of adjournment, of proro- 
gation, Or of dissolution.®* 

The veto power, continued Hamilton, not only serves as a 
“shield to the executive,” but it furnishes an additional security 
against the enactment of unwise legislation and establishes a 
salutary check upon the evil effects of faction, precipitancy, and 
want of consideration.” Where, however, the constitutional rights 
of the executive are not involved, in short, where the difference 
of opinion between the executive and the legislature relates to 
the wisdom or expediency of the measure, the veto power should 
be used sparingly. A wise executive will be inclined not to sct 
his own judgment against that of the legislature, but will yield 
to its views of public policy.°* 

To the argument sometimes advanced that the veto power of 
the executive may be employed to prevent the enactment of good 
laws as well as bad ones, it may be replied that the power cannot 
be effectually exercised if an extraordinary majority of the legis- 
lature are favorably disposed toward the law vetoed. Such an 
argument, said Hamilton, will have little weight with those who 
have a proper appreciation of the “mischiefs of that inconstancy 
and mutability in the laws which form the greater blemish in 
the character and genius of our governments. We should rather 
look with favor upon every device intended to restrain the evils 
of our legislation’*4—evils which since Hamilton’s day have 
certainly grown to be of the first magnitude. Where the veto 


© The Federalist, No. 70. See also De Tocqueville, “Democracy in America,” 
vol. I. p. 125. 
“The Federalist, No. 73. See also Story, “Commentaries,” vol. I, sec. 884 5 
also Kent, “Commentaries,” vol. I, lect. XI. i 
X Compare as to this Esmein, “Droit constitutionnel,” p- 507. 
= Compare Burgess, op. cit., vol. II. p- 255. 
The Federalist, No. 73 ; see also Story, “Commentaries,” vol I, sec. 886- 
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power is qualified, that is, where the objection of the executive 
may be overcome by the legislature, a larger number than a bare 
majority concurring, the means is provided for enabling the 
executive to point out the defects of legislation submitted for his 
approval and of comnelling a reconsideration by the '+~‘slature 
of its former action. In short, when exercised, it is in effect an 
appeal to the legislature itself and merely asks a revision of its 
own judgment.’ Especially is this true in the United States, 
where the executive is obliged to state the reasons for his objec- 
tions and where the legislature is required to reconsider measures 
vetoed. 


_ The Immunity of the Executive from Judicial Process.—It may 
be laid down as a proposition of almost universal application that 
the chief executive cannot be subjected to control of the ordinary 
courts either for criminal or for political policies. 

In the United States the President is responsible to but one 
body for his criminal acts, namely, the Senate organized as a 
court of impeachment—a court whose jurisdiction over the Presi- 
dent is limited to removing him from office and disqualifying him 
from again holding public office. He cannot be arrested or in any 
manner restrained of his liberty or interfered with by the order 
of any court or compelled to obey any judicial process or to give 
evidence either by personal testimony or deposition in any 
court. The courts of the United States have uniformly declined 
to issue processes against him or to restrain him by injunction or 
in any way control his discretionary authority. The immunity of 
the President, however, from responsibility to the courts for his 
criminal acts ceases with the expiration of his term of office. As 
soon as he becomes a private citizen, the courts may take juris- 
diction of his person and compel him to answer for his miscon- 
duct. Moreover, the courts have no scruples against inquiring 
into the legality of the orders and regulations issued by him and 
of declaring them null and void when in their opinion they are 
not authorized by the constitution or laws. Furthermore, the 
immunity enjoyed bv the chief executive does not belone to bis 
Subordinates, not even the members of his cabinet. Over them 
the courts freely exercise control, and the orders of the President 
are no defense for violations of the constitution and laws by them. 


= Compare Story, op. cit., vol. I, sec. 888. 
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As the President acts for the most part through subordinates, the 
courts are thus enabled to restrain him from administering the 
rnment in violation of the constitution and the laws. 

The exemption of the executive from the contro! of the 
courts has been criticized by some doctrinaires as a survival of 
the monarchical doctrine that “the king can do no wrong,” and 
hence as being dangerous and inconsistent with the theories of- 
republican government, Experience and reason, however, teach 
that the principle rests upon considerations of political necessity 
and sound public policy. It is impossible to subject the supreme 
head of the government to the control of the courts without 
impairing his independence, interfering with the discharge of his 
high duties, and destroying the unity of the executive power. 
To attempt it would lead to useless conflicts between the execu- 
tive and the judiciary, since, controlling as he does the machinery 
of execution, he might successfully resist the execution of judicial 
process directed against him or pardon himself of any punishment 
which a court might attempt to inflict upon him. The experi- 
ence of the past shows that the dangers prophesied from the 
personal independence of the executive are mostly imaginary, that 
they are, indeed, far less than those which would follow from 
subjecting him to the constant interference of the courts and 


exposing the people to the dangers of anarchy." 


Methods by Which the President May Be Removed from 
Office in Other Countries.—In most other republics the immunity 
of the president and the procedure by which he may be removed 
from office are similar in principle to those.in the United States. In 
France he may be impeached by the Chamber of Deputies, appa- 
rently for the crime of high treason only, and tried by the Senate 
constituted as a high court of justice. But singularly enough 
neither the constitution nor the statutes of France contain any 
definition of the crime of high treason or prescribe the punish- 
ment therefor. Does it belong to the Senate in these circum- 
stances to determine whether the act for which the president has 
been impeached is high treason and to fix the punishment 
therefore in case it is so held? It is a principle of French criminal 
law (Art. 5 of the criminal code), expressly affirmed by the 


gove 


% Compare Burgess, op. cit. vol. Il, pp. 246-247 ; and Finley and Sanderson, 


“The American Executive,” p. 48. 
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Declaration of Rights in 1789 (Art. 8), that no one may be 
punished except in virtue of a law—that, in short, where there is 
no law, there is no penalty. No case has arisen in France involv- 
ing the application of the constitutional provision relative to the 
trial of the president for treason? In Chile the president may 
be impeached by the chamber of deputies during his term and for 
six months after its expiration for acts by which “the honor or 
security of the state may be gravely compromised or the constitu- 
tion or laws openly infringed,” and tried before the senate, which 
may by a two-thirds majority pronounce him guilty, in which 
case he is automatically removed from office.®S 

The president of Brazil may be impeached by the chamber 
of deputies for both ordinary and official crimes ;5° for the former 
he is tried before the federal supreme court; for the latter, before 
the senate. The president of China is declared to be immune 
from criminal prosecution while in office, except that he may be 
impeached for treason by the house of representatives (by a two- 
thirds vote) and tried by the senate. If convicted by a two-thirds 
Majority, he shall be “expelled from office’ and may be further 
prosecuted before the supreme court.®® The president of Austria 
may be impeached for violation of the federal constitution, by 
the two chambers in joint assembly, and tried before the supreme 
constitutional court. In case of conviction he forfeits his office 
and may in addition be temporarily deprived of his political 
rights.ĉ1 The president of Czechoslovakia may be impeached 
(offenses not specified) by the chamber of deputies by a two- 
thirds majority and tried before the senate.®? The president of 
Poland may be impeached by the lower chamber (by a three- 
fifths majority) for betraying the country, violating the constitu- 
tion, and for criminal offenses, in which cases he is tried before 
the supreme court.68 

"The whole matter is fully discussed by Esmein (op. cit, 5th ed., pp. 706 
fŒ), who concludes that it belongs to the Senate to fix the punishment in case 

e president should be tried and convicted of treason by it. Tt may, therefore, 
Temove him from office and impose any additional punishment it sees fit to impose. 

= Const. 1925. Art. 39. 

. o Const, Art. 53. Official crimes include acts which threaten the political 
existence or security of the union, the constitution and form of government, the 
Tee exercise of political power, the “honesty of the administration.” etc. 

* Const, 1923, Arts. 60, 63. ` 
Const. 1920, Art. 142. 


(Const. 1920, Art. 34. 
Const. 1921, Art. 51. 
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The new constitution of Germany declares that the president 
shall not be subject to criminal prosecution (for ordinary crimes) 
without the consent of the Reichstag, but he may be impeached by 
the latter body (by a two-thirds majority) and tried before the 
supreme judicial court for “wrongful violation of the constitution 
or laws of the Reich.’”%* Nothing is said, however, in regard to 
the punishment which the court may inflict in case he is found 
guilty. It was probably the intention of the authors of the 
constitution that this should be regulated by statute. 


Existing Methods Evaluated.—_Such are the usual methods by 
which the chief executives of republican states may be removed 
from office. The general principle is the same everywhere, except 
that the body which hears the charges and renders the decision is in 
some states the upper chamber of the legislature while in others 
it is the supreme court. Each has its advantages and disadvan- 
tages. Trial by a legislative chamber means trial by a political 
assembly, and the requirement of an extraordinary vote to convict 
does not necessarily insure the accused against conviction for poli- 
tical reasons. Trial by the supreme court affords greater assurance 
that the decision will be unaffected by political considerations, 
but it has the disadvantage of throwing upon the court the doubt- 
ful task of deciding what may in fact be a political rather than a 
strictly judicial question. On the whole, the latter method would 
seem to be preferable. 

Popular Recall of the German President.—In one respect the 
situation of the president of the German republic differs from that 
of all other republican chiefs of state. He may be recalled before 
the expiration of his term by a vote of the people. By a two- 
thirds vote of the Reichstag the question of his removal may be 
submitted to a popular referendum, and when such a resolution 
has been passed, the president is automatically suspended from 
office pending the verdict of the electorate. The president may 
prevent the Reichstag from taking such action, through his power 
of dissolution, but in that case he would be under the necessity 
of obtaining the counter-signature of the chancellor to the decree 
of dissolution, and since the chancellor is responsible to the 
Reichstag, it is doubtful whether it could be obtained. The 
Reichstag, however, is deterred from taking action looking to the 


* Arts, 43, 59. 
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recall of the president, unless it is reasonably certain that its 
proposal for his recall will be approved by the electorate, since by 
the terms of the constitution a negative vote will have the effect 
of automatically dissolving the Reichstag. The effect of a popular 
verdict favorable to the president also amounts to a reélection 
of him, presumably for a full term of seven years.%% 


Power of the French Parliament to Force the Resignation of 
the President.—The situation of the French president, in practice, is 
still more precarious in respect to his tenure. Although, by the 
constitution he is elected for a term of seven years and can be re- 
moved only by impeachment and conviction for treason by the 
Senate, it is now apparently established by precedent that he may 
be forced by the hostile attitude of parliament to resign before 
the expiration of his term. Grévy’s resignation was demanded by 
parliament and he complied with the demand. More recently 
still Millerand was compelled to do likewise by the refusal of 
parliament to give its confidence to any ministry appointed by 
him, with the avowed purpose of compelling him to resign. He 
and his supporters vigorously protested that the action of parlia- 
ment in thus compelling him to abandon his office before the 
legal expiration of his term was a violation of the constitution, 
but the protest was without effect.66 


VI. TYPES OF REPUBLICAN EXECUTIVES 


The Presidency of the United States.—If we leave aside the 
Swiss executives, which is sui generis because of its collegial organiza- 
tion and its peculiar relation to the legislature, the existing executives 
of republican states fall into three fairly well differentiated classes, 
—American, French, and German. The American type includes 
the presidency and governorships of the United States and the 


S Art. 43. 

“The facts relative to the forced resignation of M. Millerand are set forth 
in the Revue du droit public et de la science politique, 1924, pp. 242 and 463. 
Duguit, the leading authority on French constitutional Jaw, maintains, rightly it 
would seem, that the action of the Chamber of Deputies in thus compelling the 
president to resign before the expiration of his term was contrary to the letter 
and spirit of the constitution which provides that he may be removed only for 
treason and then only when he has been tried and convicted by the Senate, 
“Traité de droit constitutionnel” (2d ed., 1924), vol. IV, p. 557. 
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presidencies of the Latin-American states, which have imitated the 
example of the United States. The characteristic features of the 
office in these countries is, as already pointed out, the chief execu- 
tive’s almost complete independence of the legislature, in respect 
to his mode of election, his tenure, the sources of his power, and 
the manner in which he exercises the authority conferred upon 
him by the constitution or which, as is sometimes contended, may 
be regarded as inherent in the nature of his office.*7 His position 
is one of almost absolute irresponsibility to the legislature in res- 
pect to his political acts and policies, and, as pointed out in an 
earlier chapter, his responsibility to the electorate which chooses 
him is one which is practically unenforceable. Unlike the presi- 
dents of cabinet-governed republics. the presidents of the American 
republic (except of course the few like Chile, which have the 
cabinet system) actually exercise, subject to no direct control by 
the legislature, the powers which the constitution confers upon 
them; and the same is true of the governors of states in the 
United States. 

Lord Bryce once remarked that the presidency of the United 
States was generally recognized to be the greatest political office in 
the world. The office has often been characterized as monarchial 
in character because of the actual irresponsibility of the incum- 
bent either to the people or their legislative representatives.68 The 


Whether the President of the United States has any inherent power aside 
from that which is conferred upon him by the constitution and laws has been 
the subject of much discussion. The Supreme Court in the Neagle case (135 
U. S. 1) apparently was inclined to the affirmative view. President Roosevelt 
evidently acted on the theory that the President has such power, and he expressed 
the opinion that the President is the “steward of the people” and as such it is 
not only his right but his duty “to do anything that the needs of the mation 
demand, unless such action is forbidden by the constitution or the laws.” See his 
“Autchiography,” pp. 371, 479, and 524. But ex-President Taft has expressed 
the contrary view. “The true view of the executive function is,” he said, “that 
the President can exercise no power which cannot he fairly and reasonably traced 
to some specific grant of power or justly implied and included within such express 
grant as proper and necessary to its exercise....There is no undefined 
residuum of power which he can exercise because it seems to him to be in the 
public interest,” See his “Our Chief Magistrate and his Powers,” pp- 139-140. 
See also the discussion by Willoughby in his “Constitutional Law of the United 
States,” vol. II, pp. 1152 ff. x 
4 “ Secretary of State Seward is reported to have said to a European diplomat, 
The difference between you and us is that you choose a king for life while we 
elect one every four years and give him absolute power within certain limits, 
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late President Wilson pointed out that in the hands of a strong 
man, unafraid of responsibility and having the gift of leadership, 
the power and influence of the office are nearly unlimited. He 
himself attributed to the President a triple réle: first, that of 
executive or administrative head of the government—the legal or 
constitutional rôle; second, that of leader of his political party ; 
and third, the guide and leader of the nation in legislation. As 
leader of his party, according to Mr. Wilson, it belongs to the 
President to exercise a dominant réle in the formulation of the 
party program, and since he alone of those who represent the 
country is chosen by it as a whole, he alone can be properly re- 
garded as the spokesman of the country—it belongs to him to 
assume the leadership in bringing about the enactment into laws 
of the measures in favor of which the nation has pronounced.®? 
To this end he és not limited to making perfunctory recommen- 
dations to Congress and occasionally vetoing a bill which he 
disapproves, but may intervene personally with leading members 
by argument and persuasion, refuse to accept the recommenda- 
tions of recalcitrant or hostile members for appointments, may 
make direct appeals to public opinion and in other ways employ 
pressure and use the whip hand to cause Congress to give effect 
to the policies and measures which he advocates.7? Mr. Wilson 
and some other Presidents before him were able to carry out this 
theory of executive leadership with some success, but it has 
naturally found vigorous opponents, and in practice most Presi- 


which after all he can interpret for himself.” An ex-President, Hayes, said: 
“Practically, the President holds the nation in his hands.” Professor Ford re- 
marks: “The truth is, in the Presidential office, American democracy has 
revived the oldest political institution of the race: the elective kingship.” And 
he added that “authority which- early Presidents would not have ventured to 
assume is now regarded as belonging to the ordinary functions of the office.” 
Ex-President Taft remarks (op. cit, p. 9) that he was often introduced to audi- 
ences as one who exercised greater power than any European monarch. 

™ Ex-President Taft (op. cit, p. 18) also emphasizes that the President hy 
reason of the fact that his constituency is the electorate of the whole United 
Sates, is much freer from local influences and in consequence sometimes re- 
presents more truly the sentiment of the country than does the Senate or House 
of Representatives. 

His views are set forth particularly in his “Constitutional Government in 
the United States,” ch. 3. They are summarized in my article, “Woodrow 
Wilson’s Ideas of the Presidency,” Review of Reviews, March, 1913. 
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dents have acted upon the negative principle that the leader- 
ship in legislation properly belongs to Congress and not to the 
President.74 

The Presidency of the French Republic.—The presidential 
office in France represents the antithesis of the type described above. 
The French constitution is most generous in the extent of the 
powers which it confers upon the president. With the exception 
of the veto it gives him virtually all the powers that are conferred 
by the constitution of the United States upon the American presi- 
dent and in addition other powers which commonly belong to 
kings, such as the power to convoke, prorogue, and adjourn the 
parliament, to dissolve the Chamber of Deputies (with the con- 
sent of the Senate), to introduce bills in parliament, to appoint 
commissaires to appear therein to give information and explana- 
tions, to create new offices, and to make appropriations of money 
from the treasury during the recess of parliament to meet unfore- 
seen emergencies, etc. The national assembly which framed the 
constitution apparently believed that it was creating an office of 
great power, one which would be independent of parliament, 
and for this very reason it was attacked by the republicans as 
inconsistent with true republicanism and even dangerous.72_ It 
turned out, however, that the fears of the republicans were un- 
necessary. After enumerating the powers of the president the 
constitution proceeded to paralyze him—to imprison him in an 


“Mr. Charles E. Hughes in his campaign for the presidency in 1912 attacked 
the Wilson theory of executive leadership in legislation as being contrary to the 
spirit if not the letter of the constitution. During the World War when the 
domination of the President reached its height, his “dictatorship” was occa- 
sionally the object of vigorous attack, especially by Republican senators. One of 
them, Mr. Works of California, said: “Never in the entire history of the 
country has the President so completely and defiantly usurped the Jawmaking 
powers of the government and dictated and forced the course of Congress. 
Members of Congress have, under the lash of executive and party domination, 
surrendered their conscientious convictions and voted against their own sentiments 
of right and justice. We have on the statute books to-day not one but many 
enactments that are the laws of a dictator and not the free and yoluntary acts 
of the Congress.” Congressional Record, Jan. 5, 1917, vol. LIV, pt. I, p. 865: 

2 Compare Barthélemy, “Le rôle du pouvoir exécutif dans les républiques 
modernes,” p. 642. On Feb. 12, 1875, when an agreement had been eached 
regarding the powers of the president, Gambetta, addressing the Right, said, “We 
(the republicans) have consented to give you an executive the strongest that has 
ever heen set up in an electiye democratic country—we have given you all, aban- 
doned all.” (Loud applause on the Left.) 
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iron cage, as some French writers have characterized it—by the 
addition of a brief clause which states that “every act of the 
president must be countersigned by a minister.” All official acts 
by the president—appointments, dismissals, introduction of bills 
in parliament and the others—are in the form of decrees each of 
which must be signed by a minister who is responsible, not to the 
president but to the parliament, for the consequence of his signa- 
ture. Thus the president was placed under the guardianship of 
the ministers who are in turn dependent upon parliament. As 
a result, he can perform no official act which in the opinion of 
the ministers parliament would not approve. He is, therefore, 
a dependency of parliament and it is parliament, not the presi- 
dent, who really governs. 

Commentators on the French constitution are accustomed to 
say that the only power conferred by the constitution upon him 
which he can exercise freely and without the necessity of obtain- 
ing the consent of a minister is to “preside over national festivals.” 
To this, Casimir-Perier, who resigned the office in a spirit of some 
disgust after having occupied it for only six months, added the 
power of the president to send his resignation to parliament. The 
president, he said, was little more than an automaton and the 
record of his official acts consists of nothing but an autograph 
collection. 

As stated above, the president is not only in large degree a 
figurehead, but it is now established by precedent that the parlia- 
ment may whenever it sees fit compel him to resign. Aside from 
the conditions of the parliamentary system, which necessarily 
reduce the réle of the president to a minimum, the mediocre, 
negative character of many of the men who have occupied the 
office has contributed to its enfeeblement. When Grévy became 
president after the resignation of MacMahon in 1879, he expressed 
the view that the office was intended to “afford an honorable 
retirement for weary veterans of long political struggles,” and that 
the duty of the president was to give advice, to efface himself, and 
not to act. His own course as president was strictly in accord 
with that conception. Some of his successors, notably Loubet and 
Fallières, imitated his example. The former, at the first meeting 
of his cabinet, outlined the impersonal negative réle which he 
actually played. “I shall advise you,” he said, “and at times 
criticize, but there will be no Elysée policy.” Several presidents 
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with strong personalities have wished to exercise independently 
the powers which the constitution confers upon them and to play 
a more active rôle in the government of the country, Casimir- 
Perier even announced at the time of his election his intention 
“not to neglect” the exercise of these powers, but he found it 
impossible in view of the attitude which the parliament then 
took and has always taken in regard to its own right to govern. 
He resigned six months after his election and years afterwards 
(1905) in a letter to the Temps he described the president as an 
automaton without power, condemned to play the undignified 
rôle of signing whatever documents the ministers laid before him. 
Poincaré entertained the same view of the presidential office and 
he too desired to play a more important part in the government 
of the country, and it must be admitted that in the field of foreign 
relations at least he achieved some success.73 When Millerand 
became president in 1920, he made known in no uncertain and 
not altogether tactful language his intention to do what he could 
to have the actual powers of the French president extended—by 
consitutional amendment if necesary—so as to enable him to 
play somewhat the same réle as the President of the United States 
does. He also intimated that his ministers, although responsible 
to parliament, would be expected to accept his own views of 
public policy.7* These utterances, which were regarded as being 
in violation of the constitution, coupled with his taking sides 
with the Nationalist party in the parliamentary elections of 1924, 


“In his message of Feb. 20, 1913, to the Chamber he declared that “the 
weakening of the executive power is neither the wish of the chamber nor that 
of the country. Without a firm and far-seeing executive authority, the efficient 
functioning of the administrative services would speedily risk being compromised 
and at certain times the public business would be menaced. During the whole 
of my magistracy, I will take care, in collaboration with the responsible ministers, 
that the government of the republic will keep intact, under, the control of parlia- 
ment, the authority which must belong to it.” Jeze, “La "presidence de la 
république,” Revue du droit pub. et de la sci. politique, 1913, p- 125. Poincaré 
was president of the council and minister of foreign affairs at the time of his 
election as president of the republic. When he became president, he continued 
to be foreign minister in fact though not in law or name. and he imposed on 
his ministers the same policy which he had followed when he was himself prime 
minister, At the same time he was able in an unusual degree to command the 
“"pport of parliament. Under these circumstances he exerted an influence upon: 
the conduct of foreign affairs such as few French presidents have done. Compare 
Rogers, “The French President and Foreign Affairs,” Pol, Sci. Quar., vol. XL, 
(1925), p. 551. 

As to this see Barclay, in The Nineteenth Century for November, 1920, 
and Huddleston, in New Europe, October 14, 1920. 
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which also was regarded as being in conflict with the spirit of the 
constitution, were the chief reasons which caused parliament to 
force his resignation in 1924. Doumergue, his successor, announc- 
ed that his own policy would be that of an impartial neutral and 
that he would bow to the will of parliament. Like Grévy, Loubet, 
and Fallières, he was little more than a ceremonial figurehead. 
Considering that parliament has refused to regard the president 
as a co-equal collaborator, has insisted upon controlling him, and 
has compelled those who have attempted to exercise the powers 
which the constitution gives them, to resign, it is hard to see how 
the president of the French republic can ever be more than what 
he has often been described by French wniters: “a prisoner in an 
iron cage,” a “mute idol in a pagoda,” mere “dummy,” a “use- 
less symbol to please the people,” the “emaciated shadow of a 
roi-fainéant,” etc. 

The question has often been discussed in France as to the 
necessity or utility of such an office. For a long time its abolition 
was demanded by the Radical and Socialist parties, one of its lead- 
ing advocates being Clemenceau (who, however, in 1921 was a 
leading and active candidate for the office). There may be some 
excuse, they argued, for a hereditary figurehead in a monarchy, 
but there is no place for an elective one in a republic. Aside from 
the selection of the prime minister when a new cabinet is to be 
appointed—a function which might very well be discharged by the 
parliament itself or by a committee of parliament,—the actual 
rôle of the president is ceremonial and decorative : presiding on 
the occasion of national fêtes, attending inauguration of vanious 
Kinds, including the races and the annual military review at 
Longchamps, opening expositions, conferring decorations awards 
ing the grand prize, entertaining distinguished personages, and 
the like. 


“Sir Henry Maine, comparing the president of the French republic with the 
former kings of France and the president of the United States, said: “There 
is no living functionary who occupies a more pitiable pesition than a French 
president. The old kings of France reigned and governed. The constitutional 
king, according to M. Thiers, reigns, but does not govern. The president of the 
United States governs, but he does not reign, It has been reserved for the 
president of the French neither to reign nor yet to govern” J. J. Weiss, a well. 
known French journalist, parodizing Thiers’s definition of the rôle of a conen 
tutional king, and having in mind the president’s hunting parties at Rambouill, È 
remarked that “the fundamental principle of the constitution is or ought t n 
that the president chases rabbits but does not govem.” £ 0 the 
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Nevertheless, the great majority of Frenchmen believe that @ 
“chief of state” of some kind, an exalted functionary to represent 
the state in its international relations, to receive diplomatic repre- 
sentatives from foreign states, and to personify the majesty of the 
republic, is desirable. Such a person, moreover, if he is esteemed 
and respected abroad, is capable of exerting a valuable influence 
in the conduct of the foreign relations of the country, especially 
in concluding alliances and understandings with the heads of other 
states, as the examples of Faure, Carnot, and Poincaré showed. 
Parliament would doubtless tolerate positive action of the pre- 
sident in this field—if it were not partisan or unduly open.’é 

Finally, the presidency has its value as a “magistracy of in- 
fluence,” as Barthélemy characterizes it.77 Prévost-Paradol once 
described the president as a surveillant-générale of the state. If 
he is strong, popularly esteemed, impartial leader, he will be 
able to exert a moral authority and a moderating influence in a 
country where party passions are strong, which will be wholesome 
and valuable.78 

The Presidency of the German Republic.—The presidential 
office in Germany, from 1919 to 1934, differed from the American and 
French models. The president of the German republic was 
neither a powerful functionary such as the president of the United 
States nor a figurehead like the president of France. He occupied 
a position and played a réle of an intermediate character some- 
where between the two, although approximating more nearly that 
of France, for the reason that Germany like France, had the 
cabinet system of government, which necessarily limited the réle 
of the titular head of the state. Among the framers of the Ger- 
man constitution the Independent Socialists were opposed to the 
creation of the office of president on the ground that if the titulary 
of the office were vested with the actual exercise of power as in 


1 As to this compare Rogers, “The French President and Foreign Affairs,” 
Pol. Sci. Quar., vol. XL (1925), pp- 540 ff. 

TT. rôle du pouvoir exécutif dans les républiques modernes,” p. 709. 

T have discussed and evaluated the French presidency in an article entitled, 
“The Presidency of the French Republic,” in the North American Review for 
March, 1913, pp. 335 ff. See also article by M. Stephen Lausanne with the same 
title, ibid. April, 1920; Rogers, articles cited above; Barthélemy, op. cit., 
pp. 62% ff.; Leyret, “Le président de la république” (1913); also his “Le gouver- 
nement et le parlement” (1919) ; Lubersac, “Le pouvoirs constitutionnels du 
président de la république” (1913), and Hereshoff Bartlett, “The Presidency of 
the French Republic,” Law Quarterly Review, vol. XXXII (1916), pp. 290 f. 
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the United States, Germany would be no better off than she was 
under the monarchy. On the other hand, if a genuine cabinet 
system were established under which the government would be 
carried on by ministers responsible to parliament, the president 
would be limited to playing a purely ornamental réle, which in 
the opinion of the Independents was not worth the cost. The 
Prussian, Badenese, and Bavarian republics had decided to give 
up the luxury of a titular chief executive and to rely upon ménis- 
tries, and the Reich should follow their example. A large majority 
of the members of the national assembly, however, were in favor 
of a president of some sort. They might, therefore, choose be- 
tween the three existing types: the Swiss, the American, and the 
French. But not one of these commended itself to the assembly ; 
the Swiss type because it was collegial in organization, the Ame- 
rican type because it was regarded as autocratic and dangerous, 
the French because it did not comport with German concep- 
tion of a strong executive power. The Germans had no taste for 
figureheads. Germany, it was argued, must have a strong presi- 
dent who not only would worthily represent and personify the 
majesty of the state, but also would act as a counterbalance to a 
„parliament which might otherwise become omnipotent and dan- 
gerous. The office finally agreed on was a compound which em- 
bodied certain features of both the American and the French 
conceptions." The American principle that the executive organ 
should be coérdinate with the legislative organ was adopted, and 
this involved the rejection of the French principle of the election 
of the president by the legislature, which, as French experience 
had demonstrated, reduced the president to the position of a de- 
pendency of the legislature. On the other hand, the French prin- 
ciple of ministerial responsibility to parliament, coupled with the 
political irresponsibility of the president, was introduced. But 
to insure that the president would not be reduced to the rôle of a 
figurehead, his position as head of the state was strengthened by 
provision for his election by the people as in the United States. 


What the assembly did is thus described by Oppenhei a a Ae 
Constitution of the German Republic,” p. 74 ; “The ee Ne ia The 
threw into the boiling cauldron the most precious extracts collected ma Gates 
lands, mixed the ingredients with characteristic disregard of chemical and ‘a ign 
logical incompatibilities, stirred up the brew, added one ounce each ee 
suspicion and homegrown distrust, and outstepped that strangest ho native 
the President of the Federation.” hae munculus, 
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Thus, while the Germans preferred a system of parliamentary 
government, they preferred a parliamentarism whose mechanism 
was controlled not by the legislature but by the people.s®? They 
also preferred a system in which the ministry alone, and not the 
president also, as is virtually the case in France, should be res- 
ponsible to the legislature. More logical, democratically, than the 
United States, they also provided for the popular recall of the 
president. Much larger powers were also conferred upon him, 
especially in respect to legislation, than are conferred upon the 
president of France. Thus, although he was not given the power 
of veto such as belongs to the President of the United States, he 
might, if he disapproved a bill passed by the Reichstag, submit it 
to a popular referendum. He was not, therefore, obliged as the 
president of France is to promulgate it when it did not meet his 
approval. Likewise, in case there was a disagreement between 
the two chambers over a bill, the president could submit the issue 
to a referendum. Article 48 gave him power to declare a state of 
siege, suspend various constitutional rights of the citizen, and to 
govern virtually as dictator, a power which was actually exer- 
cised more than once, whereas in France a state of siege can be 
declared only by parliament. The president was also given the 
power to dissolve the lower chamber, whereas in France this power 
can be exercised by the president only with the consent of the 
senate. It is true that the president’s acts required for their vali- 
dity the countersignature of chancellor or some other minister, 
who was himself responsible to the Reichstag—a requirement 
which so far as it relates to the power of dissolution was vigorously 
opposed by the parties of the Right in the National Assembly, on 
the ground, as they argued, that the president would never be able 
to obtain the counter-signature of a minister to the dissolution of 
a chamber of which he was himself a member and to which he was 
responsible. The right of the president in case of a conflict be- 
tween him and the chamber to dissolve the chamber and appeal 
to the people ought not, they said, be dependent upon the will 
of the chamber itself. Preuss, the principal author of the consti- 
tution, however, insisted upon the necessity of the counter- 
signature. He argued that if the president and the ministry were 
in agreement, the counter-signature could be easily obtained; if 


= Compare Brunnet, “The German Constitution,” p. 154. 
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the ministry were opposed to dissolution or a referendum, it 
would resign and the president would find a new chancellor who 
would give his signature.St 

Notwithstanding the necessity which the president was under 
of obtaining ministerial approval of his acts, as in France, his 
dependence upon parliament was considerably less than is that of 
the French president, and it was possible for him to exercise his 
constitutional powers with greater freedom from parliamentary 
control. It was clearly the intention of the authors of the cons- 
titution that the Reichstag should be given full political control 
over the government without meddling with the details of ad- 
ministration, as the French parliament so often does, and in fact 
a proposal made in the national assembly to give the Reichstag 
power to issue binding directions to the government was re- 
jected.82 It was not possible for the parliament to reduce him to 
subjection and compel him to resign as the French parliament 
may do. If there was an irreconcilable conflict between him and 
the parliament, he could submit the conflict to the people for 
decision, and if the parliament desired his resignation, its pro- 
posal for his recall, which could be made only by a two-thirds 
majority, had te be submitted to the people for their decision. 
In this respect his independence of parliamentary control was 
much greater than is that of the French president, who can be 
forced to resign by the vote of a simple majority of the Chamber 
of Deputies. As already stated, the fact that he derived his office 
from popular election insured him, certainly if he was a popular 
and highly esteemed chief magistrate, a position of strength and 
influence which the French president, elected as he is by parlia- 
ment, can never be sure of. 

These arrangements were greatly altered in 1933 and 1934 by 
the Hitler dictatorship. The ministry was empowered to legislate 


5t Compare Brunet, op. cit, 166 ff.; Rogers, “The Powers of th 
President,” New York Times, May 3, 1925 and Freund, “The New ee 
Constitution,” Pol. Sci. Quar., vol. XXXV (1920), p. 186. Professor Freund 
expresses the opinion that the president should have been permitted on his own 
responsibility, without the necessity of a counter-signature, to appeal from th 
ministers and the parliament to the ultimate source of authority—the peo i. 
Such a power, purely arbitral in character as it is, would not he inconsistent milk 
the guardianship of the constitution and it would make the presidency a m 
democratic institution. re 

8 Freund article cited, p. 187. 
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without the approval of the parliament, and in practice the pre- 
sident was reduced to the rôle of a figurehead. Finally, in 
August, 1934, following the death of President von Hindenburg, 
the powers and duties of the office were added to those of the 
chancellor, Adolf Hitler, who was to combine in his person bath 
offices. Whether the office of president will ever be separated 
again from the chancellorship, or whether both will be replaced 
by a king or emperor, is a matter on which it would be unsafe to 
make a prediction. 
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I. ROLE AND FUNCTIONS OF THE JUDICIARY 


Early Notions of Justice.—The administration of justice, the 
chief task of the judiciary, is to-day universally a function belong- 
ing exclusively to the state. But it has not always been so. In 
early times the state lacked judicial organs and, indeed, the ad- 
ministration of justice was not regarded as a function of the state. 
The first notion of justice was found in the idea of revenge oF 
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retaliation, which was the recognized right of the individual vic- 
tim of a wrong or that of his friends and relatives. It first took 
the form of the “blood-feud” and later the milder form of the 
“wer” or money payment as compensation for the injury inflicted. 
This was the remedy in the case of purely private offences. ‘There 
was, however, no executive machinery by which the payment or 
acceptance of the “wer” could be enforced against the wrongdoer 
or the victim. For offences so gross that they outraged the moral 
sense of the community, the drastic remedy of expulsion from the 
community was resorted to. These were the so-called “bootless” 
crimes for which a money payment could not atone. 


Administration of Justice Becomes a State Function.—In the 
course of time the king came to the aid of the clan by compelling 
the avenger to accept the “wer” and the offender to pay it. Likewise 
he assumed the responsibility for the punishment of bootless 
crimes, which were regarded as offenses against himself. 


In time there developed the idea of the “king’s peace,” and 
the notion that any offense which involved disorder or violence 
was an attack upon that peace to which the king could not be in- 
different. The idea finds expression to-day in the form of indict- 
ments which in England read: “Against the peace of our Sovereign 
Lord the King.” Gradually, the notion of the “king’s peace” was 
extended to embrace offences, such as theft, which did not nor- 
mally involve disorder or violence against himself. This marked 
the beginning of the idea thay crime is an offense not merely 
against the individual victim but also against the state and that it 
belonged to the state to see that it was properly punished. For a 
long time, however, the state was unable to make good its claim. 
to what is now recognized as an exclusively state function. It had 
formidable rivals in the clan, the feudal lords, and the church, 
each of which claimed and exercised the right to administer justice 
in certain cases. With the development of the royal power and 
the consolidation of national states these rivals were ultimately 
overcome and they lost the power of administering justice, which 
passed to the state. Until a comparatively recent date, however, 
remnants of feudal justice survived in some of the continental 
European states, notably in Germany, and in England where the 
church courts exercised civil jurisdiction in certain cases until far 
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into the nineteenth century. To-day the transformation is com- 
plete in all modern states and the administration of justice, as 
stated above, is an exclusive function of the state.t 


Necessity of Judicial Organs.—Considering that one of the pri- 
mary objects for which the state was established was the creation 
and protection of individual rights, the necessity of a judicial organ 
or organs as the means through which this object might be accom- 
plished has been recognized from early times. A society without 
legislative organs is conceivable, and indeed, fully developed legis- 
lative organs did not make their appearance in the life of the state 
until modern times, but a civilized state without judicial organs 
and machinery is hardly conceivable. In the absence of legislative 
organs the courts might apply rules derived from other sources, 
for example, from their own previous decisions or from custom, 
as they did in fact, in many early communities, but it is impossi- 
ble to imagine any satisfactory substitute for courts of justice. “It 
is indispensable,” said an eminent American jurist, “that there 
should be a judicial department to ascertain and decide rights, to 
punish crimes, to administer justice, and to protect the innocent 
from injury and usurpation.”% “Where there is no judicial de- 
partment to interpret and execute the law, to decide controversies, 
and to enforce rights, the government must either perish,” said 
Chancellor Kent, “by its own imbecility, or the other departments 
of government must usurp powers, for the purpose of command- 
ing obedience, to the destruction of liberty.” Not only are judi- 
cial organs a necessity but, as Lord Bryce remarked, there is no 


1The early notions and methods of justice and the processes by which the 
transformation described above took place are luminously explained by Jenks in 
his “Law and Politics in the Middle Ages” (1898), ch. 4. See also his “Histor 
of Politics” (1900), ch. 11. 

*Compare Gray, “Nature and Sources of Law,” p. 145. Professor Gray 
observes (p. 101) that if “every member of the state knew perfectly his own 
rights and duties and the rights and duties of everybody else, the state would 
need no judicial organs ; administrative organs would suffice. . . . To deter- 
mine, in actual life, what are the rights and duties of the state and of its citizens, 
the state needs and establishes judicial organs.” But would mere knowledge of 
the citizen of his own rights and duties and those of his fellow citizens render 
unnecessary the existence of judicial tribunals? -It may be doubted. 

*Rawle, “On the Constitution,” ch. 21. Compare also Baldwin, “The 
American Judiciary,” p. 3. 

*“Commentaries,” lect. XIV. 
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better test of the excellence of a government than the efficiency of 
its judicial system, for nothing more nearly touches the welfare 
and security of the average citizen than the feeling that he can 
rely on the certain and prompt administration of justice. “If the 
law be dishonestly administered, the salt has lost its flavor; if it 
be weakly or fitfully enforced, the guarantees of order ‘fail, for it 
is more by the certainty than by the severity of punishment that 
offenders are repressed. If the lamp of justice goes out in dark- 
ness, how great is that darkness !’" 


Non-Judicial Functions of the Courts.—Judicial tribunals are 
usually thought of as agencies for the adjudication of civi] contro- 
versies between individuals and between them and the state and 
for the trial of persons accused of crime. This is undoubtedly 
their chief function, but it is not their whole function. In prac- 
tice they perform a variety of miscellaneous duties which are not 
strictly judicial in character. Thus they frequently, in America 
at least, appoint certain local officials, choose their own clerical 
and other functionaries, grant licenses, appoint guardians and 
trustees, admit wills to probate, administer the estates of deceased 
persons, appoint receivers of railroads which are unable to meet 
their financial obligations, etc. More important still, they issue 
injunctions to prevent the commission of wrong and injury (pre- 
ventive adjudication) and writs of various kinds such as manda- 
muses to compel public officers to perform their legal duties and 
injunctions to restrain them from doing what the law forbids. 


Declaratory Judgments.—They not only decide specific contro- 
versies which come before them in the form of actions or suits, 
but in some countries, notably England, they frequently pro- 
nounce what are called “declaratory judgments,” that is, declara- 
tions of what is right or what the law requires when such opinions 
are requested by interested parties, without the necessity of going 
through the form of the trial of a specific case.6 This function 
of the courts has not been generally introduced in the United 
States, but there is at present considerable demand for it, and 


s “Modern Democracies,” vol. II, p. 384. 

© list of cases in’ which the British courts have granted declaratory relief 
may be found in the American Bar Assoc. Reps., vol. 48, pp. 337 ff. See also 
Sunderland, “A Modern Evolution in Remedial Rights—the Declaratory Jude 
ment,” Mich. Law Rev., vol. XVI, pp. 69 f. 5- 
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recently a number of states have provided for it by legislation. 
A uniform act drafted by the National Conference of Commis- 
sioners of Uniform State Laws in 1922 for this purpose pa 
been adopted by a few states.8 It is regrettable that American 
lawyers generally have been slow to admit the competence of 
the courts to pronounce judgments except in litigated cases or 
controversies which come before them in the usual course. 


Advisory Opinions.—A somewhat similar function of the courts, 
exercised in many countries, is that of giving advisory opinions 
on questions of Jaw when requested by the executive or the legis- 
lature. In England, as is well known, the crown may and not 
infrequently does call upon the Judicial Committee of the Privy 
Council for its opinion and advice upon questions of law, and 
it is settled that the House of Lords when exercising its function 
as the supreme court of appeal may request the opinions of any 
of the judges.9 In Canada the Supreme Court is charged with 
giving advisory opinions on questions of law to the governor in 
council and thirty such opinions are said to have been given since 
its establishment in 1875. In most of the Canadian provinces the 
highest courts are charged with a similar function, In Austria, 
Bulgaria, Columbia, Costa Rica, Panama, Salvador, and Sweden 
the principle of the advisory opinion in one form or another is 
found. In at least thirteen states of the American union it is 
likewise found. In Massachusetts, New Hampshire, Maine, and 
Rhode Island it has existed from the first, and the Supreme Court 
of Massachusetts has given some one hundred and fifty advisory 
opinions either to the governor or to the legislature since 1780.1 


7See the list given by Hudson in Harv. Law Rev., vol. XXXVII (1924), 
. 972. 

R 8See Borchard, “The Uniform Act on Declaratory Judgments,” Harv. Law 
Rev. vol. XXXIV, p. 697. N id 

°See Van Vechten Veeder, “Advisory Opinions of the Judges of England,” 
Harv. Law Rev., vol. XII, pp. 358 E. 

The whole subject of advisory judicial opinions is fully discussed by 
Ellingwood, “Departmental Coöperation in State Government” (1918), and by 
Professor Manley Hudson in an article entitled “Advisory Opinions of National 
and International Courts,” Harv. Law Rev., vol. XXXVII, (1924), pp. 970 ff. See 
also his pamphlet, “The Advisory Opinions of the Permanent Court of Inter- 
national Justice,” International Conciliation, Nov. 1925, No. 274 (Carnegie 
Endowment for International Peace). See also Thayer, “Legal Essays,” pp. 42 fi. ; 
Dubuque, “The Duty of Judges as Constitutional Advisors,” Amer. Law Rev., 
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When the constitution of the United States was being, 
framed, a proposal was made that each house of Congress as well 
as the President should have authority to require the opinions of 
the Supreme Court upon important questions of law and upon 
solemn occasions, but it was not adopted. As is well known, 
President Washington, in 1793, with the approval of the cabinet, 
requested the opinion of the court on twenty-nine questions rela- 
tive to the obligations of the United States to France under the 
treaty of alliance of 1778, but the court, doubting the propriety 
of giving opinions in cases not actually before it for decision, 
declined to comply with the request and the precedent thus set has 
never been departed from.14 

The preponderance of opinion of American lawyers is hostile 
to the idea of advisory opinions, on the ground that the giving 
of such opinions is not an appropriate judicial function? But 
eminent American authority to the contrary is not lacking. 


Right of the Courts to Declare Acts of the Legislature Un- 
constitutional.—An extraordinary function exercised by the courts of 
some countries, either in pursuance of authority expressly conferred 
by the constitution or assumed by them as inherent in or inci- 
dental to the judicial power, is that of passing upon the constitu- 
tionality of statutes enacted by the legislature and of refusing to 
give effect to those which are contrary to the constitution, or 
which, as it is commonly said in Europe, are ultra vires or in 
excess of the authority of the legislature which enacted them. 
As is well known, this so-called doctrine of the unconstitutionality 


vol. XXIV, 269 ff., and Grinnel, “Duty of the Court to Give Advisory Opinions,” 
Mass, Law Quar. Rev., vol. Il, pp. 542 ff. 

“The questions are listed in Sparks “Life of Washington,” vol. X, appendix, 
p. 542. See also Warren, “The Supreme Court in United States History,” vol. I 
pp. 108 ff. Mr. Warren remarks that the impression was prevalent at the R 
that the President had the right to seek the opinion of the court on questions 
of law. Proposals have recently been made that the President. should be given 
such a power if he does not already have it. See an address by Hon. James M 
Beck before the Pennsylvania Society of New York on December 20, 1924, antl 
an article by Professor W. A. Anderson in the New York Times of April 6 “i904. 
But the proposals were criticized by various jurists. j = 

Mr, Elihu Root, as a member of the Advisory Committee of jurists which 
prepared the draft of statute of the Permanent Court of International Justice 
characterized the practice as “a violation of all juridical principles” and Jud x 
John Bassett Moore, a member of the court, pronounced it to be “obviously 
not a judicial function.” Sy 

33 See the articles of Professor Hudson cited above. 
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of statutes and the power of the courts to enforce it originated 
in the United States, where it has been followed by both federal 
and state courts from the beginning. 


Early American Practice.—As early as 1780 the highest court 
of New Jersey laid down the doctrine and acted upon it in refus- 
ing to enforce an act of the state legislature.4 Six years later the 
principle was announced and followed by the highest court of 
Rhode Island in a noted case,® and shortly thereafter by the 
courts of North Carolina and Virginia. Neither the federal consti- 
tution nor any of the state constitutions expressly recognize or 
sanction the principle; yet it has always been considered a part 
of state and federal jurisprudence, and both the state and the 
federal courts have without exception acted in accordance there- 
with, and their action has received the general acquiescence of 
the people. Indeed, as Dicey observes, it is considered not only 
the right, but the duty, of every judge in the United States to 
treat as void any enactment which violates the constitution.1° It 
was asserted to be a right and duty by a federal judge for the 
first time in 1795, when, in charging a jury, he said: “I take it 
to be a clear position that if a legislative act oppugns a constitu- 
tional principle, the former must give way and be rejected on 
the score of repugnance. I hold it to be a position equally clear 
and sound that in such a case it will be the duty of the court 
to adhere to the constitution and to declare the act null and 
void.”17 In 1803 the United States Supreme Court, in the cele- 
brated case of Marbury v. Madison,8 first acted upon the principle 
‘by holding an act of Congress to be inoperative on account of 


4 Holmes v. Walton. For a history of this somewhat celebrated case, see 
The American Historical Review, vol. IV, pp. 456, etc. 

1 Trevett v. Weeden. For the history of this case, see Arnold, “History of 
Rhode Island,” vol. II, ch. 24; also Coxe, “Judicial Power and Unconstitution' 
Legislation,” pp. 234 ff. ; and Kent, “Commentaries,” 12th ed., pp. 450-453. These 
and other early decisions by the state courts are discussed by Moore in his “The 
‘Supreme Court and Unconstitutional Legislation” (1913), ch. 1, and by Haines 
in his “The Conflict over Judicial Powers in the United States to 1870” (1909), 
pp. 21 ff. 

36“T aw of the Constitution,” 2d ed., p. 125- Compare also Cooley (*Consti- 
tutional Limitations,” 7th ed., p. 228), who observes that “it is now generally 
agreed that the courts cannot properly decline to overrule the acts of the legis- 
lature when it has exceeded the authority set by the constitution to its limits.” 

“Mr. Justice Patterson, in the case of Vanhorne’s Lessee v. Dorrance, 2 Dallas 
‘Reports 304, 

*1 Cranch 137. 
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its repugnance to a provision of the federal constitution. Since 
then the Supreme Court has set aside fifty-three acts of Congress 
wholly or in part, and over three hundred state statutes.” How 
many acts of the state legislatures have been pronounced uncon- 
stitutional by the courts of the states is not known, but the num- 
ber probably reaches into the thousands. 


Hamilton’s Defense of the Doctrine.—Although, as has been 
said, the federal constitution contains no provision which could be 
construed as conferring upon the courts such power over the acts 
of the legislature, it was understood by the statesmen of 1787-1789 
as being an inherent part of the judicial power and needed no 
express authority for its exercise.*° Hamilton, in 1788, in ad- 
vocating the ratification of the constitution, asserted that the 
courts undoubtedly possessed the power to pronounce legislative 
acts void when contrary to the constitution, and he supported 
the right by a line of argument which has never been surpassed 
by its clear, convincing, and logical statement. Addressing him- 
self to the contention which had been advanced that the exercise 
of such a power involved the superiority of the judiciary over 
the legislative power, he declared: “There is no position which 
depends on clearer principles than that every act of a delegated 
authority, contrary to the tenor or commission under which it 
is exercised, is void. No legislative act, therefore, contrary to the 
constitution, can be valid. To deny this, would be to affirm that 
the deputy is greater than the principal; that the servant is above 
his master; that the representatives of the people are superior 
to the people themselves; that mere men acting by virtue of 
powers may do not only what their powers do not authorize, but 
what they forbid.”21_ He pointed out that it could not have been 
presumed, that the constitution which specified the powers con- 


The acts of Congress which have been held unconstitutional are listed in 
Warren, “Congress, the Constitution and the Supreme Court” (1925), ch. 9. A 
list of federal and state statutes and municipal ordinances (total 279), held un- 
constitutional by the United Sates Supreme Court down to 1911, may be found 
in Moore, “The Supreme Court and Unconstitutional Legislation” (1913) 
“Studies in Hist., Econ., and Public Law.” Columbia University, vol. LIV 
App III, pp. 139-141. See also Martin and George,” American Government and 
Citizenship” (1927), p. 175, which gives statistics somewhat different from those 
quoted above. È 

2 See the elaborate review of the early opinions to the effect that the Supreme 
Court possessed this power, in Warren, op. cit., chs. 2-4. 

2 The Federalist, No. 78 (Dawson’s ed). 
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lature intended in the same breath to make 
dge of its own powers and to establish the 
principle that the construction placed by it upon the extent of 
those powers was to be conclusive upon the other departments. 
“A constitution is in fact and must be regarded,’ Hamilton went 
on to say, “as a fundamental law.” It therefore belongs to the 
judiciary to ascertain its meaning as well as the meaning of any 
particular act proceeding from the legislative body. If there 
should happen to be a variance between the two, that which has 
the superior obligation and validity ought, of course, to be pre- 
ferred ; or, in other words, the constitution ought to be preferred 
to the statute ; the intention of the people to the intention of their 
agents. “Nor does this doctrine by any means,” he said, “suppose 
a superiority of the judicial to the legislative power. It only 
supposes that the power of the people is superior to both; and that 
where the will of the legislature, declared in its statutes, stands 
in opposition to that of the people, declared in the ‘constitution, 
the judges ought to be governed by the latter rather than the 
former. They ought to regulate their decisions by the funda- 
mental laws rather than by those which are not fundamental.’?? 


ferred upon the legis 
the legislature the ju 


The Case of Marbury v. Madison.—Chief Justice Marshall 
in the case of Marbury v. Madison, referred to above, analyzed 
the question in all its bearings and with the logic and insight of 
which he was a master. Following up Hamilton’s argument, he 
showed that the limitations of a written constitution could have 
no meaning if those upon whom they were imposed were left free 
to judge of their nature and extent. There must be some 
supreme authority other than that which is limited, capable of 
judging in such cases and with power to compel respect for the 
limitations. Speaking of the government of the United States, 
he said: “The powers of the legislature are defined and limited ; 
and that these limits may not be mistaken or forgotten, the cons- 
titution is written. To what purpose are powers limited, and to 
what purpose is that limitation committed to writing, if these 
limits may at any time be passed by those intended to be restrain- 
ed? The distinction between a government with limited and 
unlimited powers is abolished, if those limits do not confine the 


=“The Federalist? (Dawson’s ed.), p. 542. 
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persons on whom they are imposed, and if acts prohibited and 
acts allowed are of equal obligation....The constitution is 
either a superior, paramount law, unchangeable by ordinary 
means, or it is on a level with ordinary legislative acts, and, like 
other acts, is alterable when the legislature shall please to alter 
it. If the former part of the alternative be true, then a legisla- 
tive act contrary to the constitution is not law; if the latter part 
be true, then written constitutions are absurd attempts on the 
part of the people to limit a power, in its own nature illimitable.” 
The great chief justice concluded that “it is emphatically the 
province and duty of the judicial department to say what the 
law is. Those who apply the rule to particular cases must of 
necessity expound and interpret that rule. If two laws conflict 
with each other, the courts must decide on the operation of each. 
So if a law be in opposition to the constitution,—if both the law 
and the constitution apply to a particular case, so that the court 
must either decide that case conformably to the law, disregarding 
the constitution, or conformably to the constitution, disregarding 
the law,—the courts must determine which of these conflicting 
rules govern the case. This is the very essence of judicial duty, 
If, then, the courts are to regard the constitution, and the consti- 
tution is superior to any ordinary act of the legislature, the 
constitution and not such ordinary act must govern the case to 
which they both apply.”*8 


“The power of interpreting the laws,” observed Judge Story, “involves 
necessarily the function to ascertain whether they are conformable to the consti- 
tution or not; and if not so conformable, io declare them void and inoperative. 
So the constitution is the supreme law of the land; in a conflict between that 
and the laws, either of Congress or of the state, it becomes the duty of thd 
judiciary to follow that only which is of paramount obligation. This results from 
the very theory of a republican constitution of government; for otherwise the 
acts of the legislature and executive would in effect become supreme and un- 
controllable, notwithstanding any prohibition or limitation contained in the 
constitution; and usurpation of the most unequivocal and dangerous character 
might be assumed without any remedy within the reach of the citizens.” See also 
Kent (“Commentaries,” vol. I, p. 449), who declared that “it belongs to the 
judicial power as a matter of right and duty to declare every act of the legislature 
made in violation of the constitution, or if any provision of it, null and void.” 
See also Dicey (“Law of the Constitution,” p. 125), who in discussing the 
excellence of this principle declares that it “makes the judges the guardians of 
the constitution and provides the only safeguard which has hitherto been invented 
against unconstitutional legislation.” For a scholarly essay by the late James 
B. Thayer on the origin and history of the American doctrine of the right of the 
courts to declare acts of the legislature unconstitutional, see the Harvard Law 
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“The courts,” said the late Judge Cooley, “sit not to review 
or revise the legislative action, but to enforce the legislative will; 
and it is only where they find that the legislature has failed to 
keep within the constitutional limits that they are at liberty to 
disregard its action; and in doing so they only do what every 
private citizen may do in respect to the mandates when the judges 
assume to act and to render judgment or decrees without juris- 
diction. In exercising this high authority the judges claim no 
judicial supremacy, they are only the administrators of the public 
will. If an act of the legislature is held void, it is not because 
the judges have any control over the legislative power, but be- 
cause the act is forbidden by the constitution, and because the 
will of the people, which is therein declared, is paramount to 
that of their representatives expressed in any law.””4 


European Practice 3; Germany.— This function of the judiciary, 
first exercised by the courts in the United States, was for a long 
time unknown in practice in Europe. There the principle was 
universal that the legislature itself was the sole judge of its 
powers, and the right of the courts to declare its acts unconstitu- 
tional and to treat them as null and void was not admitted and 
it was not exercised in practice. In the old German Empire 
(1871-1919) ät was admitted, however, that the courts had the 
power to decide whether acts of the legislature whose validity was 
contested were formally valid; that is, whether they had been 
passed in accordance with the requirements of the constitution 
and promulgated by the head of the state, but their right to 
judge of the material validity of legislative acts, that is, whether 
their enactment was within the constitutional power of the legis- 


Review, vol. VIL; also printed in Thayer’s “Legal Essays” (1908). See also 
Rawle, “On the Constitution,” ch. 21; Wilson, “Law Lectures,” vol. I, p. 460 ; 
Bowman, “Congress and the Supreme Court,” Pol. Sci. Quar., 1910, pp. 20 ff. + 
Beard, “The Supreme Court and the Constitution” (1913) ; Boudin, “Govern- 
ment by Judiciary,” Pol. Sci. Quar., 1911, pp. 258 ff. ; McLaughlin, “The Court, 
the Constitution, and Parties” (1913) ; Goodnow, “The Legislative Power of 
Congress under the Judcial Article of the Constitution,” Pol. Sci. Quar., 1910, 
pp. 557 ff.; Powell, “The Supreme Court’s Review of Legislation,” Pol. Sci. 
Quar., 1922, pp. 486 ff., Corwin, “The Doctrine of Judicial Review and the 
Constitution (1914) ; Moore, work cited above; Haines, work cited above + 
Willoughby, “Constitutional Law of the United States” (1910), vol. II, chs. 50- 
55; Warren, work cited above, chs. 1-3, and valuble study of Lambert, “Le 
gouvernement des juges” (1921). 
“Constitutional Limitations” (7th ed.), p. 228. 
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lature, was not recognized. Nor was it generally claimed or 
exercised in fact by the courts. There was one exception to this 
principle. It was admitted that the Imperial Court (the Reichs- 
gericht) had the power to determine whether a law passed by a 
state legislature was contrary in a material sense to the imperial 
constitution or an imperial law, and this power was exercised by 
the Imperial Court on a number of occasions. The German 
Empire being federally organized, the exercise of such a power 
by the Imperial Court or some other imperial authority was 
necessary to insure the supremacy of the imperial constitution and 
laws and to keep the states within the sphere marked out for 
them. But the power of the Imperial Court to judge of the con- 
stitutionality of imperial law was not admitted, nor was it ever 
exercised by the Court. With regard to ordinances (Verordnun- 
gen), the authorities were practically unanimous that the courts 
had the power to pass on their validity except where, as in Prussia, 
the constitution expressly forbade it. The new German consti- 
tution (Art. 13) affirms the supremacy of the national laws over 
state laws and declares that in case of differences of opinion as 
to whether a state law is compatible with a law of the Reich, the 
competent national or state authority may request a decision from 
a superior judicial court of the Reich in accordance with the 
requirements of a special national law. A national law of April 
8, 1920, designates the Supreme Court at Leipzig as the tribunal 
competent to decide such questions. As stated above, the courts 
exercised this power under the old constitution, but the decision 
in such cases was conclusive only between the parties. Under the 
new constitution, the question may be raised as an independent 
issue at the instance of either the national government or a state 
government, and when a decision has been rendered by the 
Supreme Court that a particular state law is incompatible with a 
national law, the effect is general, and the law is null and void for 
the future.26 No power is expressly conferred on the Supreme 


Tn a decision of March 28, 1889, the Imperial Court stated that the weight 
of authority was in favor of the right of the court in such cases, but the ot 
never assumed to exercise it. Entscheidungen in Civil Sechen, vol. XXIV, p. 3 

I have discussed at length the question of the right of the Geran courts 
under the old constitution to judge of the constitutionality of legislative acts, the 
practice and the views of German jurists. in an article entitled. “The German 
Judiciary,” Pol. Sci. Quar., vol. XVIIT (1903), pp. 524 Œ. 

3 Compare Oppenheimer, “The Constitution of the German Republic,” 
p. 168. Although by the terms of Article 13 of the constitution the issue N; 
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Court to declare a national law unconstitutional, but the civil 
division of the Supreme Court (Reichsgericht) on November 4, 
1925, held that nothwithstanding the silence of the constitution 
the court was competent to pass on the question of the unconsti- 
tutionality of national laws.27 The new constitution of Prussia 
(Art. 87) provides that constitutional conflicts shall be decided by 
the Prussian state supreme court, but this was probably not in- 
tended to confer on the court power to declare null and void acts 
of the legislature which are contrary to the constitution. 


Austria.—The 1920 constitution of the Austrian republic 
(Art. 140) conferred on the Supreme Constitutional Court juris- 
diction, upon application of the federal ministry, to decide upon 
the unconstitutionality of federal laws.” Application by the 
ministry was not, however, necessary in case the question of un- 
constitutionality was raised in an actual case before the court. In 
that event the court could decide the question on its own respon- 
sibility without a ministerial request. This principle differs from 
that followed in the United States in that a decision upon the 
„question of unconstitutionality could be obtained somewhat as 
an advisory judicial opinion may be, that is, upon the request of 
the government and not exclusively by the plaintiff in a suit.29 
But this interesting system of judicial review was abolished by 
‘the Austrian constitution of 1934. 


unconstitutionality can be raised only by the competent national or state authori- 
ties, thes criminal division of the Supreme Court has in fact entertained jurisdic- 
tion in a case where the issue was raised by a private individual and in that case 
it refused to enforce a state statute which it held to be contrary to a national 
law. The case is cited by Blachly and Oatman in the Amer. Pol. Sci. Rev, Feb. 
1927, p. 115. 

7 Blachly and Oatman, loc. cit., p. 116. 

Tt should be remarked that this power was reserved exclusively to the 
‘Constitutional Court (the Verfassungsgerichtschof). By Article 89 of the consti- 
tution other courts were expressly prohibited from inquiring into the validity 0 
laws which had been duly promulgated. Nor could they “seize” the Constitu- 
tional Court for the purpose of obtaining a decision upon the question. See 
Kelson, Die Verfassungsgesetze der Republik Oesterreich, pp. 191 and 258, and 
Adamovitch, Die Priifung der Gesetzen und Verordungen durch den österreich- 
ichen Verfassungsgerichtshof, p. 271. 

° When the Supreme Constitutional Court had pronounċed a law to be un- 
‘constitutional, the federal chancellor was required to publish immediately the 
fact of its nullity, and the annulment was effective from the day of publication 
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Other European Countries.—The constitution of Czechoslovakia 
(Introductory Law, Art. I) lays down the principle that legisla- 
tive enactments which are in conflict with the constitution are 
invalid. As in Austria, jurisdiction to decide upon their un- 
constitutionality is conferred upon a special “constitutional” 
tribunal, the judges of the ordinary courts being limited merely 
to the determination of the question whether the law has been 
properly promulgated by the president of the republic (Art. 102). 
In the cases of ordinances, however, they may go further and 
pronounce upon their material validity. Within the first six 
years under the constitution, the “constitutional court’ had 
occasion to pronounce several acts of the legislature void because 
of their inconsistency with the constitution.8° The new constitu- 
tions of Finland and Yugoslavia appear to contain no pronounce- 
ment on the question; that of Poland expressly declares that the 
courts shall have no power to inquire into the validity of duly 
promulgated statutes (Art. 81). 

In Switzerland, where the federal system of government is 
found, the federal supreme court has, as in Germany, power to 
declare invalid acts of the cantonal legislatures which are in con- 
flict with the federal constitution,8t but it cannot inquire into 
the constitutionality of laws passed by the federal legislature.32: 

The constitution of Rumania (1923) expressly confers upon 
the court of appeal the right to judge the constitutionality of laws 
and to refuse to apply those which are unconstitutional. Such 
decision, however, is limited to the case decided (Art 103). The 
court cannot, therefore, render ‘a decision upon request of the 
government, in a hypothetical case.33 ) 


unless the court fixed a time (not exceeding six months later) when it should 
become effective. 

3 Thus, on November 7, 1922, it held that an ordinary law which authorized 
the government to act by means of an ordinance in a case in which action by 
legislation was necessary, was contrary to Arts. 6 and 55 of the constitution 
Carré de Malberg in the Bul. de la soc. de lég. comp. 1926, p. 33. } 

“See Art. 113 of the constitution. 

® Brooks, “Government and Polities of Switzerland,” p. 166, and Dubs, Das 
öffentl. Recht der schweiz. Eidgenossenschajt, 2d ed., pp. 90 ff. For the reasons 
why the Swiss have not adopted the American doctrine, see Cunningham, “The 
Swiss Confederation,” p. 295. But the constitutions of the cantons of Uri Schwyz. 
and Unterwalden confer on the courts jurisdiction to set aside laws which ate 
contrary to their own prescriptions. 

“Under the former constitution of Rumania the courts without express consti- 
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In Norway it is established by judicial precedent that the 
courts may pass upon the question of the unconstitutionality of 
the laws.24 The same right is recognized by numerous decisions 
of the supreme court of Greece.** 


British Practice.—It will be seen from this summary that the 
American doctrine of unconstitutionality has made considerable 
headway in Europe, especially in recent years, and the increasing 
favor with which it is regarded by Continental jurists indicates 
that it is likely to be still further extended in the future. In 
the majority of Continental states, however, the rule still prevails 
that the legislature is the sole judge of its powers and that what- 
ever it enacts in the form of law the courts are bound to apply, 
even though it may be clearly in conflict with the express pres- 
criptions of the constitution. In Great Britain the very keystone 
of the constitution is the supremacy of parliament, and if that 
body should enact a law infringing upon the most sacred consti- 
tutional rights of the people, public opinion might pronounce 
it “unconstitutional,” but no court could dare claim or exercise 
the right to do so and it would be applied as if it were expressly 
authorized by the constitution.86 The application of the doctrine 
of unconstitutionality in Great Britain is found only in the right 
of the Judicial Committee of the Privy Council (the court of 
appeals in cases appealed from the courts of the British colonies 
and dominions) to declare unconstitutional an act of a colonial 
or dominion legislature. The British courts, however, exercise 
freely the right to declare null and void orders in Council or 
other executive acts which are deemed to be unconstitutional 


tutional authority asserted and exercised the right to pronounce upon the question 

of unconstitutionality and to refuse to apply acts of the legislature which were 

found to be in violation of the constitution. See notably a decision of the Court 

o Cassation of March 16, 1912, discussed in the Rev. Du droit pub., 1913, pp. 153; 
5. 

* See the decisions cited by Jèze in the Reveue du droit public, 1912, p. 145. 

“=Duguit, “Traité de droit const.” 2d ed. (1923), vol. II, p. 680. 

“But Coke in his day made bold to assert that an act of parliament “against 
common right and reason could be adjudged void at common law” (8 Coke 114), 
and Hearn adopted his view (“Government of England,” pp. 37-40). Modern 
opinion, however, is to the contrary and no English court has ever asserted the 
right to declare an act of parliament null and void because of its unconstitution- 
ality. On the whole matter see Dicey, “Law of the Constitution,” lect. II, and 
Lowell, “The Government of England,” vol. I, pp. 6-7. 
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or contrary to international law (see e.g., the case of the 
Zamora). 


French Theory and Practice.—In France, likewise, the supre- 
macy of parliament is a fundamental constitutional principle and 
any law enacted by it and duly promulgated by the president of 
the republic must be applied by the courts whether it is in 
accord with the constitution or not.8* The question came before 
the French Court of Cassation for the first time in 1833 in a case 
involving the constitutionality of a press law passed by parliament 
which was plainly in violation of Article 69 of the constitutional 
charter of 1830. A powerful appeal was made to the court by 
an eminent French jurist, to declare the law unconstitutional, and 
he pointed out that if the parliament could modify or abrogate 
with impunity an article of the constitution, France in reality 
had no constitution, and the limitations which it imposed on 
the parliament were futile. But the court decided that it had 
no power to pronounce any law unconstitutional.’ In the follow- 
ing year the court affirmed this decision and it has been followed 
ever since. It has long been established, however, that the judi- 
cial courts may refuse to impose fines for the violation of illegal 
ordinances and that the Council of State (the supreme aminis- 
trative court) may annul ordinances (with a few exceptions) 
issued by the administrative authorities including even those of 
the president of the republic, which are ultra vires, that is, in ex- 
cess of the legal competence of those issuing them—a power which 


Compare Esmein, “Droit const.” (7th ed.), vol. I, pp. 592 ff.; Larnaude, 
in Bul. de la soc. de lég. comparée, 1902, p. 220; Laferritre, “Traité de droit 
admin,” vol, II, p. 5; Tessier, “De la res-ponsibilité de la puissance publique,” 
p. 15; Moreau, “Le règlement administratif,” p. 293; and Jèze, Revue du droit 
public, 1924, pp. 399 fi. é 

*'The case is reported in Sirey, Recueil 33, I, 357 (1833), and is commented 
upon by Jéze in the Revue gen. d’admin., 1895, p. 141. 

Siey’s in his project for a constitution in 1795 advocated the establishment 
of a Jurie Constitutionnaire with power to judge claims arising from violations 
of the constitution, and the idea found realization in the “Senate-Conservator” 
of the constitution of 1800 (Art. 21), which was given power to annul acts of 
the legislature which were in violation of the constitution. The institution was 
revived by the constitution of 1852 but disappeared in 1870. At first it showed 
some independence in the exercise of its power to protect the constitution but 
in the hands of the first Napoleon it became a docile instrument for modifying 
suspending, and even annulling the constitution. See Duguit op. cit., p. 666 and 
Trouillard, “Le Sénat-conservateur, ses attributions, son rôle? (1912). 
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is freely and often exercised by the Council of State.*® In view 
of the fact that a large and increasing amount of French legisla- 
tion to-day is in the form of ordinances issued by the president 


of the republic, the actual degree of judicial control in France is 


very considerable.” 
As stated above, however, formal acts of parliament are still 


completely removed from all judicial control.41 It is true that 
since there is no “due process of law” clause in the French consti- 
tution and no express limitations or prohibitions on the legisla- 
tive power, acts of parliament in violation of the constitation are 
almost impossible, and consequently if the courts had the power 
to declare null and void unconstitutional acts of parliament the 
occasions for exercising it would be very rare—unless, of course, 
it be admitted that the Declaration of Rights of 1789 is, as Duguit 
and others argue, to all intents and purposes a part of the 
existing constitutional law of France. Otherwise, the rights which 
the Declaration affirms are, as Esmein maintains, merely dogmas 
and not enforceable prohibitions on the power of the parliament. 
For that reason proposals have been made in the French parlia- 
ment at different times providing for the formal incorporation 
jn the constitution of 1875 of the principles of the Declaration, 
and, in order that they may be made binding upon parliament, 
a constitutional provision that the Court of Cassation or a specially 
created constitutional court be given power to annul acts of 
parliament which are in violation of those principles.42 

The French generally have refused to admit the right of the 


2J have discussed at length the subject of judicial control of illegal ordi- 
nances by the French courts and the Council of State in an article in the Amer. 
Pol. Sci. Review, vol. IX (1915), pp. 637-657, where the jurisprudence is reviewed 
and the authorities cited. 


% As to this see supra, p. 715. Ws 
“Tt is generally admitted by French jurists that while the courts have no 


power to declare acts of parliament null and void because of the material incon- 
sistency with the constitution they may refuse to apply them because of their 
formal invalidity, that is, because of their not having been enacted and promul- 
gated in accordance with the procedural requirements of the constitution. See 
Jéze, “Principes généraux du droit admin.,” p. 212, and Duguit, op. cit. (lst 
ed.), vol. I, p. 159. 

# Such proposals have been made by the veteran deputy Benoist and by Jules 
Roche. See Benoist’s article in the Revue des deux mondes, July 15, 1902 and 
his “Réforme parlementaire” (ch. entitled La cour suprême). M. Leyret, in 
his “Le gouvernement et le parlement” (p. 31), advocates such a proposal. 
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course to declare acts of parliament unconstitutional, first, be- 
cause they consider that it would be a violation of the sacrosanct 
theory of the separation of legislative and judicial power pro- 
claimed in 1789 and 1790; second, because it would lead to the 
supremacy of the judiciary over the legislature—the one organ 
which represents the people and which is elected to express their 
sovereign will; and third, because it would in all likelihood 
provoke conflicts between the legislative and judicial authorities 
and put into the hands of the courts the power to obstruct re- 
forms through legislation—a power which was exercised by the 
parlements (judicial bodies) before the Revolution and the 
memory of which caused the Revolutionists to pass a law in 1790 
(still in force) which forbids the courts to interfere with or suspend 
the execution of legislative acts. 

Nevertheless, there have been able advocates of the American 
doctrine of judicial review and control, from the time of the 
establishment of the Third Republic, and in recent years the 
number of eminent French jurists who approve it has greatly 
increased.44 Some of the most distinguished of them, notably 
Duguit, Jéze, and Barthélemy, maintain not only that the intro- 
duction of the practice in France is desirable, but that in fact 
the courts already have the power and that all they lack is the 
courage to exercise it. Jéze and Barthélemy, in a learned opinion 
which théy gave to a street railway company of Bucharest in 
1912, maintained that when a state adopts a system which distin- 
guishes between constitutional and ordinary laws, between legis- 
lative, executive, and judicial powers, and organizes a system of 
independent judicial tribunals, it thereby impliedly confers upon 
the latter, as a natural and logical consequence, without the 
necessity of saying so explicitly, the power and the duty of passing 
upon the constitutionality of laws, contested before it and the 
power and the duty of refusing to apply laws which are contrary 
to the constitution. The Supreme Court of Rumania adopted 


Louis Blanc and Naquet, both members of the national assembly which 
framed the constitution of 1875, favored it. Jour. of., March 12, 1873, p. 1707 
and Naquet, “La répub. radicale” (1873), ch. 11. A 

“They include such well-known scholars and publicists as Duguit, Jéze. 
Hauriou, Beauregard, Coumoul, Benoist, Cahen, Moreau, Saleilles, Thaller, Jala- 
bert, Picot, and Barthélemy. See citation of the sources in my article referred to 
above, pp. 661-662. See also Duguit, Traité, (2d ed.), vol. II, pp. 670 ff.; and 
Carré de Malberg, Bul. de la soc. de lég. comp., 1926, p. 36. ; 

* Revue du droit public, 1912, p. 139. 
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fully this view of the matter.*° In France it was ably defended 
by Mm. Hauriou’? and Duguit.4s Duguit in his earlier writings 
refused to admit the right or the expediency of judicial control, 
but in his later works he confesses that he was in error and that to- 
day he “accepts without hesitation” the doctrine as the “necessary 
and logical consequence of the hierarchy of the laws.” He agrees 
with Hauriou that a judge who decides on a conflict arising in a 
particular case between a fundamental law and an ordinary law 
does not meddle (s’immiscer) in any manner with the exercise of 
the legislative power ; he neither arrests nor suspends the execution 
of a law, and if the inferior law is not applied, that does not 
result at all from the decisions of the judge but from the autho- 
rity of the superior law which is imposed upon him as upon the 
ordinary legislator. To compel the courts to apply a law, which 
in fact is no law because those who made it exceeded their power, 
is, he says, to compel them to violate the constitution, the effect 
of which is to reduce them to a situation of dependence upon the 
legislature, which is itself a violation of the principle of the 
separation of powers. Regarding the power of the French judge 
in this connection he says there is no positive prescription in the 
constitution which denies him this power; on the contrary, the 
texts which consecrate the principle of the separation of powers 
give it to him by implication. 

Duguit expresses the hope that the American doctrine of 
judicial control will soon be introduced into France, and he pre- 
dicts that in the near future the right of the Court of Cassation, 
or the Council of State, or perhaps both, to exercise the same 
function as that of the United States Supreme Court in 
respect to unconstitutional legislation will be recognized and 


exercised.®? 


“Ibid, 1913, pp. 153 and 365. 

# Droit te pp. 137, 267, 296, 302, 317 ff. 

* Op, cit., vol. Ill, pp- El f. ST. i 

Op. cit., vol. II, p. 673; see also his Transformations du droit public,” 
p. 97.. Judge Coumoul Ks Toulouse argues in the same sense. See his “Traité 
du pouvoir judiciaire.” ch. 6. A 

Ta “Souveraineté ot liberté” (1922), p. 200. Speaking of the rôle of the 
United States Supreme Court in this connection, he says of it: belle et grande 
institution, très protéctrice de la liberté individuelle et de Pindépendence des 
citoyens et que je regrette que nous n ayons pas encore en France, mais vers 


laquelle je crois que nous marchons. 
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Judicial Control of Unconstitutional Legislation in the British 
Dominions and Latin America.—Outside Europe the doctrine of 
judicial review and veto has found more favor. In the Dominion of 
Canada it is well settled that acts of the dominion and the provincial 
parliaments which are in conflict with the British North America 
Act, and provincial acts which are contrary to acts of the dominion 
parliament, may be declared null and void because of their un- 
constitutionality (the Canadians prefer to employ the term ultra 
vires), and, as stated above, the Judicial Committee of the Privy 
Council at London will upon appeal declare those which are 
unconstitutional to be of no effect.5t 

The Australian Commonwealth Act (Att. 109) expressly 
declares that “when a law of a state is inconsistent with a law of 
the commonwealth, the latter shall prevail and the former shall to 
the extent of its inconsistency be invalid. This article does 
not directly confer upon the courts the power to decide the ques- 
tion of invalidity, but they have, as in the United States, assumed 
it on the principle that it is an incident of the judicial power and 
as such belongs of right to all courts. Both the courts of the 
commonwealth and those of the states have from the first exercised 
the power, but owing to the absence of a “due process of law” 
clause in the Commonwealth Act and the existence of compara- 
tively few constitutional prohibitions upon the power of the 
states, the number of cases in which the constitutionality of state 
laws has been contested is relatively small. 

In Australia not only have state laws been held unconstitu- 
tional but in some cases acts of the commonwealth legislature have 
likewise been pronounced invalid by the- High Court.5 The 


5 See Haines, “Judicial, Review of Legislation in Canada,” Harv. Law Rev., 
vol, XXVIII (1914-1015), p. 565, where the practice is reviewed and important 
cases cited ; Lefroy, “Law of Legislative Power in Canada” ; also Keith, op. cit., 
vol. II, p. 1020, and Munro, “The Constitution of Canada,” pp. 5 and 219. 

®Qn the doctrine and practice in Australia see Haines, “Judicial ` Interpreta- 
tion of the Constitution Act of the Commonwealth of Australia,” Harv. Law 
Review, vol. XXX (1916-1917), pp. 595 ff. The American doctrine of judicial 
review was adopted at the outset by the High Court of the commonwealth in 
the case of D’Emden v. Pedder (1 C L R 19 [1904])—a case similar to the 
American case of McCulloch v. Maryland, which the Australian court quoted with 
approval. The Supreme Court of Victoria in Walloston’s case (1902) adopted 


the same review. ; Ja : 
®See the cases cited by Warren in “Congress, the Constitution, and the 
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practice in the Union of South Africa is the same. The new 
Irish Free State constitution expressly confers upon the courts 
power to declare null legislative acts which are in contravention 
of the constitution or the Anglo-Irish treaty, under reserve of the 
right of appeal to the British Privy Council. 

In Latin America the doctrine of judicial control in one 
degree or other exists in Argentina, Brazil, Bolivia, Columbia, 
Costa Rica, Cuba, Haiti, Honduras, Mexico, and Venezuela. In 
several of them, notably Brazil, the United States doctrine has 
been fully adopted and both national and state laws which are 
in conflict with the constitution are freely annulled by the highest 
courts, although, as compared with the practice in the United 
States, the cases in which laws are pronounced unconstitutional 
are relatively rare.55 

The constitution of China proclaimed October 10, 1923 
(Art. 108), expressly affirms that laws in conflict with the consti- 
tution are null and void. 


Justification and Merits of Judicial Control in Federal States. 
—In considering the desirability of the principle of judicial control of 
legislation it is important to distinguish between its exercise in 
respect to state or local legislation in countries having the federal 
system of government and its exercise in respect to national legis- 
lation irrespective of whether the system of government is federal 
or unitary. As pointed out in a preceding chapter, the distin- 
guishing characteristic of a federal union is the division of com- 
petence between the union and the several states or provinces 
which compose it. This division is made by the federal constitu- 
tion or organic act of union, and either the powers of the central 
government are enumerated in the constitution or organic act, 
the residuum of power being left to the member states of pro- 
vinces or (as in Canada) the powers of the component states or 


Supreme Court,” p. 163, and Moore, “The Constitution of the Commonwealth” 
2d ed.). é 
: acipa of Worcester v. Colonial Government (1907), 24 S. C. Cape 
of Good Hope 67. On the whole subject see Smith, “Judicial Control of Legis- 
lation in the British Empire.” Yale Law Journal, vol. XXXIV (1925). Before 
the establishment of the South African Union the courts of the Transvaal asserted 
the right to disregard unconstitutional legislation, but it provoked a conflict with 
President Kruger, who denounced the doctrine as an invention of the Devil. 
Lowell, op. cit., I, 7, and Gordon, Law Quar. Rev., vol. XIV, 343. 

= As to the doctrine and practice in Brazil, see James, “The Constitutional 
System of Brazil,” pp. 106 ff. p 
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provinces are enumerated, the residuum being left to the central 
government. In either case, the constitution marks out a sphere 
of action and authority for each, upon which the other is for- 
bidden to encroach. To maintain this equilibrium and insure 
the supremacy of each in the sphere allotted to it, some supreme 
umpire, arbiter, or judge is necessary to enforce respect for the 
constitutional division of competence and to decide issues arising 
out of conflicts of authority, otherwise perpetual encroachments 
and controversies would result and the very existence of the fede- 
ral system would be endangered. In all existing federal systems, 
the judiciary now serves as such an umpire or judge and there 
is a general agreement that there is no other organ of government 
so well adapted to play this delicate, impartial, and indispensable 
röle. Had not the Supreme Court of the United States assumed 
and exercised that rôle, it would be difficult to imagine what 
would have been the history of the American union. 

Merits of Judicial Control in Unitary States.—The necessity of 
judicial control of legislation in unitary states however, is far less, 
for the reason that there is no equilibrium, no division of competence 
to be maintained. Likewise in states, such as France, having 
constitutions which do not impose formal limitations or prohibi- 
tions upon the legislative power, or which lack what in the United 
States are known as bills of rights and “due process of law” clauses, 
the importance of judicial control is not very great and, as stated 
above, if the courts had the power to pronounce the nullity of 
unconstitutional acts of the legislature, there would be few occa- 
sions for the exercise of the power, since few or no acts of the 
legislature could be unconstitutional. In states, however, having 
written constitutions which are largely instruments of grants and 
prohibitions of power, and where in consequence of elaborate 
bills of rights, a large domain of individual liberty has been creat- 
ed which is intended to be sacred from governmental intrusion 
and encroachment, the principle of judicial review and control 
assumes great importance. Unless the judiciary, or some other 
equally suitable organ or authority, possesses the power to enforce 
the constitutional limitations and prohibitions against the legis- 
lature they would become mere “scraps of paper,” mere admoni- ' 
tions to the legislature without binding effect. As Cremieux, an 
eminent French jurist, said in 1833 in his argument before the 
Court of Cassation, if the court has no power to refuse to apply 
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an act of parliament which is clearly in violation of the constitu- 
tion so that the parliament might freely violate it with impunity, 
it follows that the constitution is merely a “rope of sand” and 
has no real existence. Duguit, one of the most distinguished of 
living French jurists, himself a recent convert to the doctrine of 
judicial control, very properly asserts that in a country where 
the courts do not have the power to refuse to give effect to laws 
which are clearly contrary to the constitution the people do not 
really live under a régime of law.5® Whether this be true or not, 
jt is incontestible that in the absence of such a power the dis- 
tinction between constitutional and statutory law breaks down, 
the supremacy of the constitution has no meaning, the legislature 
is the judge of its own powers, and the enjoyment by the indi- 
vidual of the rights which the constitution confers upon him is 
uncertain and precarious. 

Criticism of Judicial Control.—Nevertheless, the principle of 
judicial control has always had and still has vigorous opponents 
even in the United States, where it originated and where it has 
found most favor. Its opponents attack it both upon principle 
and upon the basis of the results to which it has led in practice. 
They criticize it because it is a violation of the cherished doctrine 
of the separation of legislative and judicial powers and because 
it virtually leads to the supremacy of the judicial over the legis- 
lative organs. By allowing the courts to “veto,” “nullify,” or 
“invalidate” laws solemnly enacted by the chosen representatives 
of the people, it in effect makes them the final legislators and 
controllers of public policy. In the United States it makes the 
governmental system, in the language of Professor Burgess, an 
“aristocracy of the robe.”57 Since generally the judges are not 
chosen by the people, not responsible to them, and in no way 
subject to their control, the system is, in the language of one of 
its critics, really a “judicial oligarchy.”58 

The effect, moreover, it is argued, is to impose legislative and 
political duties upon the courts, in violation of the sound prin- 
ciple that the only natural and legitimate function of a judge is 
to decide legal controversies. In the United States the practice 
of the courts has in recent years been criticized not only by 
radicals, who are opposed to the very principle of judicial control, 


so Traité de droit. const.” (1923), vol. II, p. 674. 
Political Science and Constitutional Law,” vol, II, p. 365. 


Roe, “Our Judicial Oligarchy” (1912). 
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but also by eminent conservative jurists, who while in sympathy 
with the general principle, have reproached the courts for their 
“hostile or suspicious attitude” toward economic and social legis- 
lation, which is imperatively required by the conditions of 
modern life.°® In declaring unconstitutional in many cases legis- 
lation of this kind, the courts, they charge, have insisted upon 
applying eighteenth-century theories of economics and social 
policy to new and changed conditions and have shown a greater 
regard for the rights of property than for human rights. They 
emphasize the unfitness of the courts, due especially to their lack 
of information relative to the facts of modern economic and so- 
cial life, for passing judgment upon the value or necessity of such 
legislation.6° In a number of instances where state statutes have 
been declared void because of their inconsistency with state cons- 
titutions, so strong was the popular demand for the legislation 
thus nullified that the constitutions were amended so as to over- 
come the judicial veto. This was done, for example, in Colorado 
in 1902 and in New York in 1913. 


Recall of Judicial Decisions.—The increasing frequency with 
which the courts in recent years have declared legislation unconsti- 
tutional®! led to a movement some years ago in favor of the “recall” 
of judicial decisions, and in 1912 the movement had the powerful 
support of Mr. Roosevelt. In brief, the proposal was that where 
the court had declared a statute unconstitutional, the matter 
might be submitted to a popular referendum, and if the verdict 


o Freund, “Standards of American Legislation” (1917), p. 32; 
Dodd, Care eilon ‘and. the Courts,” Pol Sci. Quar. vol. XXVIII (1913), 
pp. 1 f; also his “The Growth of Judicial Power,” vol. XXIV, ibid., pp. 193 ff. 
See also Seager, “The Attitude of the American Courts towards Restrictive Labor 
Laws,” Pol. Sci. Quar., vol. XIX, pp. 589 ff.; Holmes, “The Path of the Law,” 
pa Law Review, pp. 457 fi., vol. X; Frankfurter, “Constitutional Opinions of 
Justice Holmes,” ibid., pp. 683 ff. ; and Groat, “Attitude of American Courts in 
Tabor Cases.” See also the review of opinion in Merriam, “American Political 

” pp. 171 ff. 
peg ooo Pound, “Common Law and Legislation,” Harv. Law Review, 
vol. XXI, p. 403, where a moderate but able criticism of the present attitude of 
the E towards legislation will be found. Professor Pound remarks that “courts 
are less and less competent to formulate rules for new relations which require 
legislation, They have the experience of the past but they do not have the facts 
a š Tt is a sound instinct in the community that objects to the 
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of the majority of the electorate was in favor of the law, it should 
be maintained as in force for the future, notwithstanding the 
opinion of the court that it was unconstitutional. A provision 
to this effect was introduced into the constitution of Colorado 
in 1912, but the example has not been followed in any other 
states. The proposal has been generally and severely con- 
demned by American jurists as subversive of the independence 
of the judiciary and as one which would involve a blow at the 
very foundation of the American system of government.%? The 
American Bar Association in 1911 adopted a resolution condemn- 
ing both the recall of judges and the recall of judicial decisions, 
and appointed a committee to conduct a campaign against them. 

Divided Decisions.—One reason for the opposition in the 
United States to the exercise by the courts of the power of judi- 
cial contro] over legislation is found in the frequency with which 
statutes have been declared unconstitutional by decisions rendered 
by a bare majority of the members of the court; in the case of 
the United States Supreme Court, by a majority of five to four. 
Such decisions, it is complained, are evidence of the existence of 
grave doubt on the part of the court as to the unconstitutionality 
of the statute, yet in spite of it the statute is nullified. To meet 
this objection it has been provided by constitutional amendment 
in Ohio and North Dakota that statutes may be declared uncons- 
titutional only by an extraordinary majority of the court, and a 
similar proposal was made by Senator Borah in 1923 to the effect 
that the concurrence of seven of the nine justices of the United 
States Supreme Court should be required to pronounce an act of 
Congress unconstitutional.“ But it has been pointed out that 
such a proposal, if adopted, would in reality lead to decisions by 


a minority of the court.® 


© As to the movement for the recall of decisions, and especially the views of 
Mr. Roosevelt, see Merriam, op. cit. ch. 6. 

“See especially Taft, “Popular Government,” pp. 174 ff.; Wickersham, “The 
uanging Order,” chs. 12-13; and the opinions cited in Merriam, op. cit, pp- 

4-195. 

“See his article republished in Sen. Doc., 67th Cong., 4th Sess. (Feb. 19, 
1923), p. 3589. 

See the trenchant criticism by Mr. Charles Warren in his “Congress, the 
Constitution, and the Supreme Court,” ch. 6. Mr. Warren thus states the import 
of such a proposal “that if less than seven judges concur in pronouncing an act 
invalid, the court shall hold it to be valid; or, in other words, if three judges 
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Conclusion.—It is impossible here to consider the various 
criticisms of the principle of judicial control of legislation that 
have been made and the changes of practice or procedure which 
have been proposed. It must suffice to say that the criticisms 
have not been generally approved by public opinion in the United 
States, nor have the proposed changes commended themselves to 
any considerable number of American jurists. It seems likely, 
therefore, that both the principle and the existing practice will 
be maintained generally in the future, and the fact that it has 
been so widely introduced in other countries in recent ‘years 
would seem to indicate that it is destined ultimately to become 
a feature of the jurisprudence of the world. 


The Lawmaking Function of the Courts.—A final function of 
the courts, at least in some countries, is the power to create and deve- 
lop law. The law which they make is known as “case law” or 
“judge-made law”; in Latin countries, jurisprudence. This power 
results from ‘the universal right of the judges to construe and 
interpret statutes, and in Anglo-Saxon countries to decide what 
is the common law when there is no statute covering the question 
at issue. On account of the deficiencies and ambiguities of lan- 
guage and the carelessness and incompetency of parliamentary 
draftsmen, the meaning of statutes is frequently not clear,6ë and 
when the judges are called on to apply them, they must perforce 
decide what the legislature intended them to mean. More impor- 
tant still, it often happens that the statute has no meaning at all, 
since the question raised in connection with it is one which never 
occurred to the legislature and that body could not, therefore, have 
intended to deal with it or express any opinion on it. In such a 
case, it belongs to the judges to determine not what the legislature 
meant but “to guess what it would have intended on a point not 
present, if the point had been present;” that is, they must legis- 
late to fill up the casus omissus.87 This is not only a right of the 


out of the nine believe an act to be constitutional the case shall be decided according 
to the view held by the minority of the court, and not according to the view 
held by the majority” (p. 179). Compare also Martin and George, op. cit., p. 174 

“Compare Baldwin, “The American Judiciary,” p. 81; Cooley, “Constitu. 
tional Limitations” (7th ed.), p. 70; and Lieber, “Legal and Political Herme. 
Neutics,” p. 13. 

“Gray, “The Nature and Sources of the Law” (1909), p. 165. “Modern 
courts may and habitually do,” said the German jurist, Windschied, “think over 
again the thought which the legislator was trying to express,” while the Roman 
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judge, but a duty. Thus in France the civil code declare that a 
judge who refuses to decide a case on the pretext that the law is 
silent or obscure or insufficient may be prosecuted on the charge 
of denying justice to the litigant. In these circumstances the 
judge must necessarily make the law. In this way the Roman 
judges built up an immense body of law from the meager fabric 
of the Twelve Tables, and in like manner the body of the English 
common law owes its existence in large measure to the judges. 
Professor Dicey remarks that a large part, and many would add 
the best part, of the law of England is judge-made law. It in- 
cludes the greater part of the law of contract, almost the whole of 
the law of torts, all the rules or doctrines of equity, and the body 
of law known as the “conflict of laws,” or, as it is sometimes 
called, the body of private international law. This vast body of 
law was never enacted by parliament and is not recorded in the 
statute books; it is the work of the judges and is to be found in 
the reports of the courts. It may also be added that many impor- 
tant acts of parliament are little more than statutory declarations 
of the law which had already been built up by the courts.°8 Like- 
wise, in some continental European countries, where judicial 
precedents play a much less important rôle than in England, the 
quantity of judge-made law is considerable. Thus in France 
almost the whole body of administrative law (the droit adminis- 
tratif) has been built up by the decisions of the Council of State, 
the supreme administrative court of the country. Nevertheless, 
there is a school of jurists who maintain that in such cases what 
the judge really does is not to “make” the law but to “find” it; 
that is, he merely determines what is the existing custom in re- 
gard to the point at issue and officially stamps it with his approval. 


jurists went even further, and undertook “to think out the thought which the 
legislator was trying to think, that is, what he would have intended had he 
known what future conditions would be.” Quoted by Professor Munroe Smith 
in an article entitled “Judge-made Constitutional Law,” in Van Norden’s Maga- 
zine, 1907, p. 25. British and American judges, it may be added, frequently do 
what was here attributed to the Roman judges. Bishop Hoadley, in a sermon 
preached before the king in 1717, proclaimed a doctrine that has often been 
quoted and approved by British and American jurists: “Nay,” he said, “who- 
ever hath an absolute atithority to interpret any written or spoken laws, it is He 
who is truly the Lawgiver to all intents and purposes and not the person who 
first wrote and spoke them.” 

“Taw and Public Opinion in England” (1905). pp. 360, 484. Edward 
Jenks estimates that about two thirds of the fundamental rules of English law 
to-day is judge-made or case laid. Harv. Law Review, vol. XXX, p. 14. 
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This was the view of the late James C. Carter, an eminent Ameri- 
can lawyer, who maintained that the common-law judges in 
Anglo-Saxon countries were not the creators of the common law, 
but rather its discoverers.6® This was the orthodox theory long 
followed. It assumed that the common law was nothing but 
customary law and that the function of the judge was merely to 
find it, not to make it. The reported decisions of the courts were, 
therefore, merely evidences of the customs and of the law derived 
therefrom, not the sources of the law itself.7° 

But the preponderance of juristic opinion to-day is that the 
judges, at least of Great Britain and America, do make law by 
means of the precedent which they establish through their deci- 
sions.71 The notion of “judge-made” law has, however, from the 
first found able critics, such as Bentham, and they are not lacking 
to-day. To them the idea connotes “judicial usurpation” of func- 
tions which properly belong only to the legislature. But the 
better opinion is that judicial legislation is a necessary element 
in the development of the common law.7? “Human affairs being 


what they are,” said Lord Bryce, “there must be a loop-hole for 


expansion or extension in some part of every scheme of govern- 
ment ; and if the constitution is rigid, flexibility must be supplied 
from the minds of the judges.73 


Judicial Precedents.—The decisions of the courts which make 
or declare the law are known as precedents. Precedents have 


“The Ideal and the Actual in the Iaw,’ American Law Rev., vol. XXIV,. 
pp. 752 ff. Compare in the same sense Hammond’s notes to his edition of 
Blackstone (vol. I, sec. 2) where he denies that the judges “make” common 
law although he concedes that “historically” they did make law, which, says 
Gray (op. cit. p. 211), is an admission that they do make law. 

The most distinguished continental European representative of the school 
which maintained this view was Savigny. See his Heut. rim. Recht. secs. 7, 12 

1 Compare Gray, op. cit, especially pp. 164 and 222, and Salmond, “The 
Theory of Judicial Precedents,” Law Quar. Review, vol. XVI (1900), pp. 376 ff. 
who asserts that the common law of England has heen “manufactured” by e 
judges through the precedents established by their decisions. Compare also 
Thayer, “Judicial Legislation ; Its Legitimate Function in the Development of 
the Common Law,” Harv. Law Review, vol. V (1891-1892), pp. 172 fi. 

Compare Thayer, article cited, p. 189. 

“Studies in History and Jurisprudence,” vol. I, p. 197. Dicey (op. cit 
P. 359, n, 2) remarks that while.it is true that an English judge is primarily ah 
(jnterpreter,” not a “maker,” of law, nevertheless he does, by interpretation 
make” Jaw, and it is immaterial whether we call such law “judge-made” oe 


Something else. 
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doubtless exercised great influence in all systems of law, but their 
influence has been especially great in the Anglo-American system. 
In Great Britain, the British colonies and dominions, and the 
United States a precedent has authority ; it is not merely evidence 
of the law, but it is a source of law, and the courts, in principle, 
are bound to follow it. In France, Germany, and on the Con- 
tinent generally, where the law is codified, however, judicial pre- 
cedents are not binding even upon the inferior courts 34 they have 
no more legal authority than the opinions of text writers and 
commentators, though in practice great respect is shown them 
and they are often followed. 

Sir Frederick Pollock, an eminent English jurist, compares 
the system of case law to the method of a natural science. As 
science grows and develops with each new experiment, so are 
decisions in each case a step in the growth of law, a new datum 
for future reasoning.75 The underlying principle of a decision 
which constitutes a precedent is called the ratio decidendi; any- 
thing said by the judge which is not required to support the 
decision is obiter dicta, and it has not the force of law and is not 
binding upon the judges in future cases. 

Precedents are of two general kinds: first, those which create 
law for the future; and, second, those which merely declare the 
preéxisting law. The latter are naturally much more numerous 
than the former, though creative precedents are far more impor- 
tant. Precedents have also been classified as authoritative and 
persuasive. An authoritative precedent is one which the judges 
in future cases must follow whether they approve it or not; a 
persuasive precedent is one which is not obligatory but will be 
taken into consideration and given. such weight as in the opinion 
of the judge it seems to deserve. Examples of authoritative pre- 
cedents are the decisions of the superior courts, which are bind- 
ing upon all inferior courts ; examples of persuasive precedents are 


“Compare Gray, op. cit, p. 198, and Salmond, article cited, p. 376. Com- 
pare also Dicey (op. cit., 485), who points out that while on the Continent pre- 
cedent is of less weight than in England, it nevertheless counts, and in France 
iad judg-made law—la jurisprudence, as it is called—is by no means 
acking. ; 

“ “Essays in Jurisprudence and Ethics,” P. 237; also his “First Book of, 
Jurisprudence” (2d ed.), pt. II, ch. 6. 
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the decisions of foreign courts (especially as among Anglo-Saxon 
countries) .7° 

The Principle of Stare Decisis.—While, as stated above, judi- 
s of an authoritative character are generally bind- 
ing on the judges, they are at liberty to depart from them (and 
superior courts may even overrule them) when in the opinion of 
the judge they are wrong because contrary to law or reason, al- 
though in practice this is rarely done in the United States or the 
British Empire. In those countries, the doctrine of stare decisis 
is a fundamental principle of jurisprudence, and while it tends to 
sacrifice the rational development of the law to the maintenance 
of certainty it is believed that the advantages of the latter out- 
weigh in the long run the disadvantages. When a precedent has 
been established, rights become vested under it, and contracts 
are entered into in the expectation that it will be maintained. 
Justice, therefore, may require that the precedent should be 
allowed to stand although it was originally founded on error. 
“It is better,” said Lord Eldon, “that the law should be certain 
than that every judge should speculate upon improvements in 
it’ But on the continent of Europe a different view and prac- 
tice prevail. There it is believed that the disadvantage of fol- 
lowing an outworn precedent or one which was wrong from the 
first is greater than the temporary or occasional inconvenience or 
injustice which may result from disregarding it. The develop- 
ment of the law should, therefore, proceed along the lines of 
rational principles and abstract justice rather than upon the strict 
rule of stare decisis. As to which system possesses the preponder- 
ance of advantage, there will probably always be a difference of 


opinion and practice.’7 


cial precedent 


II. ORGANISATION OF THE JUDICIARY 


Principles of Organization.—The judicial organ everywhere 
differs essentially from both the executive and legislative organs. 
Subject to the qualifications mentioned in the chapter on execu- 
tive organ,78 the supreme executive power is to-day universally 


The nature, kinds, and binding force of precedents are lucidly discussed 


by Salmond in the article cited above. 
"The merits and defects of judicial legislation are luminously discussed by 


Dicey, op. cit, pp. 393 f. ®See p. 681 supra, 
G: Pc—46 
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intrusted to a single magistrate while the legislative power is 
exercised by a more or less numerous assembly, usually consisting 
of two chambers. The judicial power, on the other hand, is 
exercised neither by a single magistrate nor by an assembly, but 
by a series of magistrates or collegially constituted tribunals usually 
hierarchically organized one above another, with a supreme court 
of review of cassation at the apex.7? In Anglo-Saxon countries the 
courts, except those of appeal, usually consist of a single judge, 
while in Germany, France, and the continental European countries 
generally the system of pluralité des juges exists for all the courts 
except those of the justices of the peace ; that is, they are collegially 
organized. Thus, in France the tribunals of first instance are 
composed of from three to fifteen judges, the courts of assizes of 
three judges, and so on, on judgment being valid unless it is 
rendered by at least three judges. In France and continental 
Europe generally the idea of justice dispensed by a single judge 
has never found general favor, and the notion persists that the 
authority of a judgment bears a certain relation to the number of 
judges who render it. Plurality of judges, it is believed, affords a 
safeguard against arbitrariness and enables the court in criminal 
cases to resist more effectively the influence of the public prosecu- 
tor.80 But this system necessitates a great multiplicity of judges— 
there are more than five thousand in France and nearly as many in 
Germany—and consequently a heavy budget for the department 
of justice, even with inadequately paid judges. For this and other 
reasons, some ministers of justice in France, especially in recent 
years, have proposed the abolition of the system of “plurality” and 
the substitution of a system of single judges for the lower courts.8? 


Tn Italy, formerly, there were five supreme courts, or courts of cassation, 
sitting in five different cities and having codrdinate jurisdiction, so that no one 
was superior to the others in their jurisdiction or authority. Since the advent © 
Mussolini, however, four of them have been abolished, leaving only that at Rome. 

Supreme courts are of two kinds ; first tribunals of review, with power t? 
revise the decisions of the lower courts, as in Great Britain and the United States + 
and, second, courts of cassation, having mainly only jurisdiction to: “break” oF 
quash the decisions of the lower courts in appeal. Such, with slight exceptions, 
is the French Court of Cassation. 

* The French antipathy to judgments rendered by a single judge finds ex 
pression in the old French proverb: juge unique, juge inique. 

Sees to this, and the organization of the French courts generally, see my 
aiticle “The French Judiciary,” Yale Law Jour., vol. XXVI (1917), pP- 349 f. 
and the authorities there cited.’ As to the organization of the German courts s¢¢ 
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The large number of judges in Germany, France, and the Con- 
tinental countries generally forms a striking contrast to the orga- 
nization of the judicial systems of Great Britain and the United 
States, where the number of judges is, in comparison, relatively 
small.*? 

Another difference between the Anglo-American and Conti- 
nental systems to be found in the British and American practice 
by which the judges go “on circuit” from county to county hold- 
ing court in different towns ; that is, for the convenience of 
litigants the courts go to them instead of requiring them to seek 
out the court in a distant community. In continental Europe, 
on the other hand, the courts are “sedentary” or localized, that 
is, they generally sit always in a particular town and litigants must 
take their cases there to have them decided.S* 

Perhaps one advantage in the organization of the judiciary 
on the continent of Europe as compared with that in most of the 
American states is to be found in the more unified and integrated 
character of the judicial system. In late years there has been a 
movement in the United States looking toward the reorganization 
of the state judiciaries so that the whole judicial power of the 
state (at least the civil jurisdiction) shall be vested in one great 
court, of which all tribunals will be branches, departments, or 
divisions.8 Actual steps in this direction have recently been 
taken in several states (notably in Ohio, Wisconsin, Massachusetts, 
and Oregon) by the creation of judicial administrative councils 
to supervise and coérdinate the work of the courts, and in 1922 


my article “The German Judiciary,” Pol. Sci. Quar., vol. XVII (1903), pp. 420 f. 
and the authorities there cited. 5 X 

®=Tn England for example, with a population of more than 30,000,000 inhabi- 
tants, the total number of judges who actually exercise judicial functions hardly 
exceeds one hundred. Compare Lowell, “The Government of England,” vol. TI 
ch. 60, and Lawson and Keedy, “Criminal Procedure in England,” Journal of the 
Amer, Institute of Criminal Law and Criminology, vol. I, pp. 599, 763 ff. 

5 There were. in France, at the time of the Revolution, some who advocated 
the English system of “circuit” courts (juges ambulantes), and advocates of 
it are not lacking to-day, but it has never found general favor in France. See 
my article on “The French Judiciary,” cited above, p. 351. 

“Such a proposal drafted by Dean Pound of Harvard University, was made 
by a committee of the American Bar Association in 1909. See Harley, “A Unified 
Court System,” address before the Nebraska State Bar Association; address þ 
Dean Pound before the Minnesota Bar Association; address by Kales TARA 
the Chicago Bar Association in 1913, and Smith, “A Modern ‘United | Court,” 
address before the Mississippi State Bar Association, 1915. j 
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a bill was passed by Congress creating a council of judges to 
supervise the work of the federal courts. The new constitution 
of Louisiana (1921) provides for a more highly unified system 


than is to be found in any other American state. 


Organization of Courts in Federal States.—In states having the 
federal system of government there are usually two separate and 
distinct series of judicial bodies, one to exercise the national or 
general jurisdiction of the whole union, the other the local juris- 
diction in each component state. 

This is not necessarily so, however, as the organization of the 
German judicial system clearly shows. Instead of two separate 
and distinct systems one to exercise the judicial power of the 
federation (Reich) and the other that of each individual state 
(Land), there is a single uniform system for the federation and 
the states, all the courts being organized under national law and 
exercising their functions in accordance with a uniform code of 
procedure. Thus the entire judicial system of the country, from 
the bottom to the top, rests upon the same basis; the competence 
and procedure of all the courts are determined by national law, 
and they are held by judges whose qualifications and tenure are 
prescribed by the same authority. There is no division of juris- 
diction between the federation and the states ; in short, the federal 
principle has no place in the judicial organization of that country. 
Nevertheless, with the exception of the Reichsgericht, the courts 
are all regarded as state tribunals rather than as national courts, 
the judges being appointed by the state governments and their 
compensation being determined and provided by the same autho- 
tities. Moreover, they exercise their jurisdiction in the name 
of the local governments and are subject to the oversight of the 
states in which they are situated. As there is one uniform judi- 
cial organization for all the German states, so there are common 
national codes of civil and criminal law and of procedure. Thus 
neither diversity in judicial organization nor diversity of law exists 
in Germany, though the state is federal in its organization. 

In the United States, on the contrary, there are many systems 


See the Journal of the American Judicature Society for June, 1923, p> 
and June. 1924, p. 245, and especially Potts, “Unification of the Judicisry,” ibid.» 
1924, pp. 85 ff. 5 
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of judicial organization and of law and procedure as there are 
states. Each individual commonwealth organizes its own judi- 
ciary and frames its own codes of law and procedure, according to 
its own notions and its own conception of its local needs and 
conditions. Nevertheless, there is in reality far more of resem- 
blance than of diversity, owing to the common basis which is 
afforded by the common law, upon which the legal system of each 
of the states (except Louisiana) rests. There are, of course, 
variations, but in essentials there is remarkable similarity and 
uniformity. Only in a limited sense are the courts of one state 
regarded by those of another as foreign. The constitution of the 
United States requires that the courts of each state shall give full 
faith and credit to the records and judicial proceedings of the 
other states; and the spirit of judicial comity—the deference paid 
by the courts of one state to the decisions of the others—whiclt 
characterizes interestate judicial relations constitutes a powerful 
unifying force. This rule of comity, together with the full faith 
and credit provision, makes possible the enforcement in one state 
of rights acquired in others and likewise contributes to the pre- 
yention by one of acts which would infringe on prohibitions 


created by others.8¢ 


Two General Types of Courts.—In all countries the judicial 
tribunals are of two kinds: first, those which may be called the 
ordinary or regular courts, whose normal function is the decision 
of legal controversies between individuals and the trial of criminal 
cases; and second, those which may be classified as extraordinary 
or special courts. In the latter category may be placed the admi- 
nistrative courts, military, commercial, and industrial courts, 
labor arbitration courts, courts of claims, conciliation courts, pro- 
bate courts, customs courts, courts ,of impeachment, consular 
courts, and various others. A good many of those of this latter 
category exercise only what is known as voluntary or non-conten- 
tious jurisdiction. 

Administrative Courts.—It is impossible here to consider the 
organization and functions of the multifarious special tribunals 
which are found in the different countries. It must suffice to dis- 
cuss briefly the most important of them, namely, the admin’strative 
courts which are found in France, Germany, and a goodly number 


Compare Baldwin, “The American Judiciary,” p. 182. 
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of other continental European countries. In these countries the 
administrative courts have a separate and distinct organization, 
they constitute a system parallel with that of the ordinary judi- 
cial courts, they are charged with deciding controversies mainly 
‘involving claims against the state, and they apply a body of law 
separate and distinct from that of the civil law. The idea of the 
separation of the administrative jurisdiction from the ordinary 
civil jurisdiction originated in France at the time of the Revolu- 
tion and was a consequence of the general repugnance to the 
control which the judicial courts had ‘exercised over the adminis- 
trative authorities during the old régime. The feeling was that 
if the judges were allowed to decide controversies arising between 
the state and its administrative authorities, on the one hand, and 
private individuals, on the other, it would result in judicial inter- 
ference. with the operations of the government and impair the 
efficiency of the administration. It was accordingly provided by 
law (Act of August 16, 1790) that the judicial and administrative 
functions should be kept separate and distinct and that the rôle 
‘of the judicial courts should be restricted to the decision of cases 
arising under the civil and criminal law.8? At first the decision 
of administrative controversies was left to the administration it- 
self, but in time a series of special administrative tribunals or 
councils were created to exercise this function. They are the 
council of prefecture in each departmental circumscription and 
the Council of State at Paris, which serves as the supreme 


‘Tn many of the German states, administrative courts modeled largely on 
the French system have existed since 1875, although in Germany, unlike France, 
the administrative judges are irremovable by the government. The new German 
constitution (Art. 107) requires the establishment of administrative courts “for 
the protection of the individual against ordinances of the executive” both in the 
Reich and in the states where they do not actually exist. In Italy since 1890 a 
system of administrative jurisdiction and of administrative courts patterned after 
that of France has existed. By an amendment to the Swiss constitution of Octo- 
ber, 25, 1914, provision was made for the establishment of a federal administra- 
tive court. In Belgium there are no administrative courts, and the remedy of 
an injured individual is similar to that in England and the United States. See 
Reed, “Government and Politics of Belgium,” p. 111. The constitution 0 
Finland (Art. 57) provides for the establishment of a supreme administrative 
court. The constitution of Poland, (Art. 86) provides for the creation by statute 
of a special competence court (tribunal of conflicts) to decide conflicts of juris- 
diction between the administrative authorities and the courts. The constitution 
of Czechoslovakia (Art. 96) declares that the judicial power shall be separated 
from the administrative power, but it does not specifically require the _e-tablish- 
ment of administrative courts. 


ORGANIZATION OF THE JUDICIARY 717 


administrative court, as the Court of Cassation is the supreme 
judicial court. The Council of State has the jfinal jurisdiction, 
with some few exceptions, of questions involving the legality of 
all acts of the administrative authorities from the president of the 
republic down to the village mayor, and it may annul those which 
in its opinion are ulira vires and award damages to the individual 
who has sustained injury in consequence of such acts. In some- 
what the same manner as the English courts have built up the 
common law, the Council of State has developed a large body of 
administrative case law (jurisprudence) relative to the responsi- 
bility of the state and its local governmental agencies for their 
acts—a responsibility which has been gradually extended until 
to-day it is almost as absolute as the liability of a private employer 
of labor for injuries sustained by his employees. Originally estab- 
lished to protect the administrative authorities from interference 
on the part of the judicial courts, the administrative jurisdiction 
has become the protector of the individual against the arbitrary 
and illegal acts of the government and its administrative agents, 
and it may be safely said that in consequence of the extremely 
liberal jurisprudence which the Council of State has built up and 
the solicitude which it has shown for the protection of the indivi- 
dual against the wrongful acts of the government, the individual 
in France to-day enjoys a greater degree of protection against 
such acts than exists in any other country. In France, if he suffers 
an injury at the hands of the state or its administrative agents, he 
can sue the state in the administrative courts and obtain a 
pecuniary indemnity, whereas in England and America, where a 
different rule prevails, he cannot generally sue the state, but must 
be content with a damage suit against the particular officer or 
agent who committed the wrong and who is personally responsible. 
In many cases, such a remedy is ineffective, as where the officer 
is insolvent and unable to pay the judgment recovered. 


In France a suit against the state is a very simple matter; no 
attorney is necessary; the cost of bringing the case before the 
Council of State is only a few centimes ; and cases are dispatched 
with remarkable celerity. The remedy thus provided is availed 
of upon a large scale, and many thousands of cases are decided 
every year by the Council of State. 


In Germany a distinction is made between the state as a 
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natural person and the state as Fiskus or Fisc, and the individual 
who has a claim against it by reason of tortious acts committed by 
its agents can either sue the agent in the ordinary courts or the 
state as Fiskus. This privilege was definitely provided by a law 
of May 22, 1910, and by Article 131 of the new constitution of 
the Reich it was extended to apply to the acts of all public 
servants, national and state. Unlike the French rule the German 
laws make public servants liable not only for their personal faults 
but also for acts committed in their official capacity, and the 
principle of liability extends to military as well as civil servants. 


The Anglo-American System.—In England and the United States, 
and in countries generally where English legal institutions have 
been introduced, the doctrine of administrative jurisdiction, as 
it is known and practiced on the continent of Europe, is little 
known. There the doctrine prevails that the state is never liable 
-in tort nor in contract except under the procedure of petition of 
right. There administrative law is not a separate branch of juris- 
prudence, and specially constituted administrative courts with 
jurisdiction over controversies between private individuals and 
public officials do not exist, at least not in the form in which 
they are found on the Continent. Disputes between the public 
authorities and private citizens, like differences between private 
individuals themselves, are decided by the regular judicial courts 
and according to the ordinary law of the land. The private citizen 
who is injured by the action of the public authorities has exactly 
the same remedies that he would have if the injury had been com- 
mitted by another private individual, that is, a personal damage 
suit against the wrong-doing officer. In short, there is one law 
and one court for the citizen and the public functionary alike.'® 


88 Nevertheless, both in England and America, there are numerous boards, 
commissions, and authorities which possess what may not improperly be described 
as administrative jurisdiction, that is, they determine the claims of employees 
against employers even when the state is the employer. They are, in fact, often 
referred to as administrative tribunals; they possess the pawer of adjudication 
and determination in many cases, and not infrequently their decisions are CON- 
clusive, and hence not subject to review by the courts. Although they are not & 
part of the judicial system their procedure when hearing and determining con- 
troversies is often characterized by the formalism of the courts of justice. See 
Bowman, “American Administrative Tribunals,” Pol. Sci. Quar., vol. XXI, pp- oT 
ff.; Powell, “Conclusiveness of Administrative Declaration in the Federal Govern- 
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The English (and American) doctrine is that all legal contro- 
versies must be decided by the ordinary judicial courts because 
the theory of the law assumes the supremacy of the latter and the 
notion of administrative jurisdiction is inconsistent with this. 
theory. The right to sue the state is not admitted except where 
it is expressly conferred by statute, and when it is conferred it is 
usually subject to restrictions which often make the action diffi- 
cult. “In England,” observes Dicey, “the idea of legal equality, 
or of the universal subjection of all classes to one law administer- 
ed by the ordinary courts, has been pushed to its utmost limit. 
With us every official, from the prime minister down to a constable: 
or a collector of taxes, is under the same responsibility as any 
other citizen for every act done without legal justification. The 
reports abound with cases in which officials have been brought 
before the courts and made in their personal capacity liable to 
punishment or to the payment of damages for acts done in their 
official capacity.8° “Every act of public authority, no matter by 
whom or against whom it is directed, is liable to be called in 
question before an ordinary tribunal, and there is no other means. 
by which its legality can be questioned or established. Dicey 
emphasizes what he called “the rule of law,” a rule which in 
England and America makes public servants liable for their acts. 
equally with private individuals, and he contrasts this rule with 
what he called the privileged position of public servants in France 
and Germany. To him the very essence of the droit administratif 
is the “special position” of functionaries in respect to their immu- 
nity from responsibility, but in fact this immunity is only one 
aspect of it. 


Criticism of the Continental System.—In both Great Britain and 
the United States there is a prejudice against the Continental sys- 
tem of administrative law and administrative jurisdiction and a 
popular belief prevails that the administrative judges are not 
independent, that they render their decisions at the behest of the 


ment,” Amer. Pol. Sci. Rev., yol. I, pp. 583 ff.; Pillsbury, “Administrati i 
nals,” Harv. Law Rev., vol. XXXVI, pp. 405 and 583 f Beale, ose ai 
American Administrative Law,” Harv. Law Rev., vol. XXX (1916-1917), pp. 430: 
ff.; Ashley, “Local and Central Government,” pp. 306 ff.; Redlich and Hurst 
“Local Government in England,” vol. II, p. 365; and Dickinson. “Administrativ a 
Justice and Supremacy of the Law in the United States” (1927), pp. 5 ff. i 
Op. cit, p. 180. "Redlich and Hurst, op. cit., vol. II, p. 365. 
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government, that they do not decide cases according to fixed rules 
of law, that public officers are legally irresponsible and protected 
against damage suits, and the like.*t This prejudice is, however, 
based in large part upon misunderstanding, and English and 
American jurists are not lacking who frankly recognize the obvious 
merits of the Continental system. Even Dicey has expressed admi- 
ration for the skill and ingenuity which the French Council of 
State has displaced in building up from year to year a vast system 
of jurisprudence and in devising remedies for the protection of 
private individuals against the arbitrary and illegal conduct of the 
administrative authorities, and he admits that the French system 
does possess merits which Englishmen do not always recognize. 


The Criticism Answered.—The criticism that the system of ad- 
ministrative law is fundamentally wrong because it is based on 
the principle of inequality between the official class and the body 
‘of private citizens is not well founded. In fact, there is no country 
in which the individual is on an absolute footing of equality with 
public officials as to his privileges and immunities or where a 
public officer can be sued by a private individual without restric- 
tion.°2 Dicey’s conception that on the Continent public servants 
are in effect “chartered libertines” is absurd. As Professor J. H. 


"See especially the criticism of Dicey in his “Law of the Constitution”. 
(2d ed.), lect. V, and his article “The Droit Administratif in Modern French 
Law,” Law Quart. Rev., vol. XVII (1901), pp. 302 ff. But in a later edition of 
his book Professor Dicey admits that his earlier criticism was based, in part, 
on misinformation. Compare also Lowell, “Government and Parties in Europe,” 
vol. I, p. 58, who asserts that the administrative judges are largely subject to 
the control of the government which appoints them and may remove them at 
will, and that in France there is one law for public officials and another for 
private citizens, Mr. Lowell, in his more recent work on the “Government of 
England,” vol, II, p. 503, apparently takes a more favorable view of the French 
administrative courts. 

“Compare Goodnow, “Comparative Administrative Law,” pp. 11-12, and 
Parker, “State and Official Liability,” Harv. Law Rev. (1906), pp. 335, 337, 339, 
and the reservations of the English Public Authorities Protection Act of i893; 
which places restrictions upon the right of the citizen to bring damage suits 
against public officials. It may be remarked that in Australia by an Act of 1903 
the government of the commonwealth was made liable in tort in every case 1 
which the relation between the commonwealth and its officers is such that accord- 
ing to the ordinary principles of law, the doctrine of respondent superior would 
‘apply. By the same act the old procedure of petition of right was abolished 
and the state was placed in the position of an ordinary litigant. The ol 
doctrine of irresponsibility of the state for the torts of its agents appears to 
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Morgan of the University of London very accurately remarks, 
“what administrative law does in France and still more in Ger- 
many is not to exempt public officers from responsibility where in 
this country [England] they would be liable, but to extend that 
liability to cases where in this country they would be immune.” 
The criticism that the French administrative judges are not inde- 
pendent because, unlike the judges of the judicial courts, they 
are removable at the pleasure of the government, has no founda- 
tion in fact since no one of them has ever been removed since 
the establishment of the Third Republic and is not likely to be 
in the future, and there is no known instance in which the 
government ever attempted to exert pressure upon them to obtain 
a decision in its favor. In fact, they have shown greater indepen- 
dence than have the judges of the Court of Cassation, and in 
hundreds of instances they have decided cases ‘in favor of private 
individuals and against the government when the Court of Cassa- 
tion would have decided in favor of the government. ‘Their 
decisions, it may be remarked, are more often based upon consi- 
derations of equity, recourse to the Council of State is more 
_ simple and less expensive, and whenever the injured individual 
has a choice he does not hesitate to bring his suit before the 
Council of State. For this and other reasons, the rôle of guardian 
of private rights which once belonged to the Court of Cassation 
has definitely passed to the Council of State, and to-day the 


be losing some of its sacrosanctness also in the United States. By an Act of 
Congress passed in 1922 the Executive departments of the national government 
were made liable for damages or loss not exceeding $1000 sustained by private 
individuals on account of the negligence of any officer or employee of the govern- 
ment acting within the scope of his legal authority. By an Act of 1920 the 
government was also made liable for injuries committed by Shipping Board 
vessels engaged in ordinary commerce and by an Act of 1925 thi: liability was 
extended to damages done by public vessels. This and other similar legislation 
is summarized by Borchard in Amer. Bar. Assoc. Jour., vol. XI, p. 498 and in 
the Yale Law Jour., XXXIV, pp. 32 ff. 4 

% See his introduction to Robinson’s “Public Authorities and Legal Liability” 
(1925), especially pp. 61 ff., where an able defense of the droit administratif 
against the criticism of Dicey and others will be found. Professor Morgan point 
out that the nature of the droit administratif is much misunderstood in Ehelaid 
and that in France and Germany the individual is better protected against the 
arbitrary and illegel conduct of the government than he is in England. Compare 
also Marriott, op. cit., vol. II, p. 273 ; Allen, “Bureaucracy Triumphant,” Quar. 
Rev, vel, 240 (1923), p. 2473 and Barker, “The Rule of Law,” Political Quar. 


terly, May 1914, pp. 117 f. 
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e look upon it with somewhat the same respect and 


French peopl 
hich the people of the United States regard their 


confidence with w 


national Supreme Court.** 


IJI. APPOINTMENT, TENURE, AND REMOVAL OF JUDGES 


Qualification of Judges.—The peculiar functions of courts of 
justice are such as to require that the judges should possess in a 


special degree learning, impartiality, integrity, dignity, and inde- 
pendence of judgment. “Whatever,” said Edmund Burke in his 


“Reflections on the French Revolution,” “is supreme in a state, it 
ought to have, as much as possible, its judicial authority so consti- 
tuted as not to depend upon it, but in some sort to balance it; 
it ought to give security to its justice against its power; it ought 
to make its judicature, as it were, something exterior to the state.” 
If the judges lack wisdom, probity, and freedom of decision, the 
high purposes for which the judiciary is established cannot be 
realized. The existence of these necessary qualities depends in 
large measure upon the method by which the judges are selected, 
the length of their tenure, and their freedom from control on 


the part of those who choose them. 


Choice of the Judges ; Election by the Legislature.—The exist- 
ing methods by which judges are chosen in the different states of the 
world are the following: (a) election by the legislature ; (b) elec- 


% The literature dealing with Continental, and especially French, administra- 
tive law is very extensive. I have discussed the French system in an article 
entitled “Judicial Control of Administrative and Legislative Acts in France,” 
Amer. Pol. Sci. Rev., vol. IX, pp. 657 ff. ; in an article entitled “French Adminis- 
trative Law,” in Yale Law Jour., vol. XXXIII (1924), pp. 597 ff, where 
numerous citations of the authorities will be found, and in a monograph entitled 
“La conception Anglo-Américaine du droit administratif” (1929). "See also 
Duguit, “The French ‘Administrative Courts,” Pol. Sci. Quar, vol. XXIX (1914), 
pp. 358 fi. ; Lowell, “The Government of England,” vol. II, ch. 62 ; Dicey, “Law 
of the Constitution” (2d and 3d eds.), lect. V; also his Droit Administratif Jn. 
Modern French Law, Law Quar. Rev., vol. XVII (1901), pp. 302 ff. ; Wyman, 
“Principles of Administrative Law” (1903), Goodnow, ‘Comparative Adminis- 
trative Law” (1903), vol. I; Sidgwick, “Elements of Politics” (1897), pp. 505- 
507: Parker, “State and Official Liability,” Harv. Law Rev., vol. XIX (1906), 
Eass 335 ff. ; Walton, “The French Administrative Courts,” 13 Ill. Law Rev (1918), 

63 ff. ; Robinson, “Public Authorities and Legal Liability” (1927); Marriott, 
“The Mechanism of Modern State” (1927), vol. II, pp. 266 ff. and 296 ff. ; 
and the standard works on the Droit Administratif by Barthélemy, Hauriou, Jèze, 
Laferrière, Ducrocq, and others. As to German administrative law, see especially 
Meyer, “Deutsches Verwaltungsrecht.” 
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tion by the people ; and (c) appointment by the executive, either 
absolutely or from a list of nominees presented by the courts, or 
with the concurrence of an executive council or the upper cham- 
ber of the legislature. Choice by the legislature has not commend- 
ed itself generally to statesmen because it renders the judiciary to 
a certain extent dependent upon a codrdinate department of the 
government, in-violation of the principle of the separation of 
powers. Furthermore, the system of legislative choice usually 
means, at least in the United States, nomination by a party caucus 
and often a parceling out of judicial positions among the political 
divisions of the state with reference to geographical considera- 
tions rather than fitness for the judicial office.® In short, as a 
great jurist has pointed out, it presents “too many occasions and 
too many temptations for intrigue, party prejudice, and local in- 
terest to secure a judiciary best calculated to promote the ends of 
justice."°° Choice by the legislature was a favorite method of 
selection in the American states for a time after the Revolution, 
a circumstance due to the prevailing jealousy of the executive 
on the one hand and the distrust of popular election on the other. 
This system, however, has been abandoned in all the American 
states but four,®? and is not followed in any European country 


except Switzerland, where the judges of the federal tribunal are 


chosen by the legislative assembly of the Confederation. 


—The system of popular election of 


Election by the People. 
France in 1790, for the reason that 


judges was first introduced in 
it was the system most conformable to the theories of popular 
sovereignty and the separation of powers, two theories which 
dominated the political thought of the French Revolutionists. In 
the first elections which took place after the adoption of the 
system, the results were not djsappointing, and a good many able 
and eminent judges were elected, although only about one sixth 
of the voters participated in the election. With the establish- 
ment of the republic, however, in 1792 and the ascendancy of 
the radical party to power, the judges elected in 1790 fell under 
suspicion, they were denounced as aristocrats hostile to the prin- 
ciples of the Revolution, a “purging” of the judiciary was de- 


Cf Baldwin, “The American Judiciary,” p. 312. 
“Kent, “Commentaries,” vol. I, p. 292. 
% Rhode Island, Vermont, South Carolina, and Virginia. 
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manded, and new elections were ordered by the National Assem- 
bly before the expiration of the terms of the judges who had 
been elected in 1790. The results of the elections which took 
place in 1793 were deplorable ; hardly any of the distinguished 
sitting magistrates were reélected; only a few of those who were 
elected were lawyers; and among those who were chosen were 
` engravers, stone cutters, clerks, gardeners, and common laborers. 
The public confidence in such a magistracy was so low that liti- 
gants generally chose to settle their disputes by arbitration.’S 
With the advent of Napoleon the system of popular election was 
abolished, and from then until now there has been little public 
sentiment in France in favor of a return to a system which was 
so thoroughly discredited by the results of election of 1793.99 
The method of popular election is now the rule in the great 
majority of the states of the American federal union, though 
outside the United States it has made hardly any headway. In 
Europe and in the British self-governing colonies it is unknown 
except occasionally for the election of inferior magistrates,!! and 
even in the republics of Latin America, where democratic govern- 
ment has made great advance, at least in theory, popular election 
of the judges has found little favor. The chief disadvantage of 
popular election is that it is apt to secure a judiciary at once 
weak and lacking in independence. Where such a method 


* As to the facts see Picot, La réforme judiciaire, p. 274, Malepeyre. Le 
recruitement de la magistrature, ch. 3; Douarche, in the Rev. Pol. et Parl., vol. 
46, p. 138, and my article on “The French Judiciary,” Yale Law Jour., vol. XXVI 
(1917), p. 360. 

2°But in 1883 M. Clemenceau, then leader of the Radical party, advocated 
popular election as being preferable to the system of appointment by’ the minister 
of justice, which he denounced as vicious for the reason that it meant “political” 
appointments and the consequent impairment of the independence of the judiciary. 
See Dehesdin Le recruitement et lavancement des magistrats, p. 109. Other well- 
known French statesmen who advocated popular election were Jules Simon an 
Jules Favre. In 1883 the Chamber of Deputies passed a bill providing for the 
popular election of the judges, but upon reconsideration, the chamber rescinded 
its action. A restricted form of popular election is found in the existing metho 
of choosing the judges of the commercial courts and members of the councils 
of prud’hommes. The former are elected by men “and women who are engage 
in business, the latter by employers and employees. 
fa oe thirty-eight states the judges of the highest courts are elected by the 

ople, 

“In the Swiss cantons the judges of the lowest courts (Amtsgerichten) are 
generally elected by the people. 
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prevails the election is usually made from candidates who have 
been nominated by party conventions Or by primary elections 
following campaigns through the mire of which the judicial 
ermine must often be dragged. The qualities which distinguish an 
able and fearless judge are not usually those of the successful 
politician ; and hence judges frequently make poor candidates, 
and are sometimes defeated by men of less fitness who are better 
gifted with the art of winning votes. Moreover, the masses of 
voters do not always possess the discrimination and understanding, 
necessary to appreciate the soundness of judicial opinions, and 
hence the poor judge who renders a decision that does not meet the 
approval of public opinion, however sound it may be in law, can 
be reëlected only with difficulty if at all. In the judicial history 
of the American states, where popularly elected judiciaries are 
most common, instances are not lacking of the defeat of able and 
distinguished jurists because of unpopular judicial opinions render- 
ed by them.1°? Moreover, the necessity of submitting themselves: 
and their legal opinions at frequent intervals to the judgement of 
the masses creates in the judges a strong temptation to shape their 
decisions and indeed their whole judicial conduct in such a way 
as to meet the approval of those to whom they must look for 
reélection. No judge should be exposed to the necessity of having 
to curry popular favor in order to retain his office. As Chancellor 
Kent well observed, the fittest men are likely to have “too much 
reservedness of manners and severity of morals to secure an elec- 
tion resting on universal suffrage.” It lowers the character of 
the judiciary, tends to make a politician of the judge, and subjects 
the judicial mind to a strain which it is not always able to resist.104 


1 For some historical examples of the defeat of able and distinguished judges 
because of the unpopularity of their judicial opinions, see Baldwin, “American 
Judiciary,” pp. 312-321. 

303 “Commentaries,” vol. I, p. 292. 

See further on the popular election of judges, Esmein, “Droit constitu- 
tionnel” (5th ed.), pp. 515 f., and Mill, “Representative Government,” pp. 253 f. 
For a strong argument against a popularly elected judiciary see alco Laveleye, 
“Le gouvernement dans la démocratie,” vol. I, pp. 329-333. “La plus mauvaise 
institution,’ ‘says Laveleye, “qu’on rencontre aujourd’hui dans la plupart nae 
Etats-Unis, et peut-étre la seule qui soit fonciérement mauvaise, est la manira 
ture élu. Les conséquences wen sont pas partout également regrettables Mais 
elles sont parfois détestables” A judge, say M. Coumoul (Traité Aiia pouvoir 
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In some states the evils of the system of popular election have been 
reduced to some extent by the introduction of non-partisan pri- 
maries by which judicial candidates are nominated, and by 
separating the judicial elections from other elections and holding 
them at a different date. In a few states also (for example, Wiscon- 
sin) and in some of the larger cities (notably Chicago and New 
York) the influence of the bar in recommending suitable candi- 
dates to the electors has likewise at times produced favorable 


results.105 


Appointment by the Executive.—In nearly all countries other 
than the United States the judges are appointed by the executive, 
and even in the United States it is the method followed for the 
election of the federal judges and in six states for the selection 
of the state judges.19%° In countries having the cabinet system 
of government, this means usually appointment by the minister of 


judiciaire, p. 305), cannot be impartial in the presence of electors, some of whem 
are his supporters and others his adversaries. 

Dean J. P. Hall, of the University of Chicago Law School, in a very fair and 
impartial study of the subject, concludes that “what popular elections give us, as 
best, is an appointment by party leaders, or a popular choice between auch 
appointments,” and that “information collected from a large variety of representa- 
tive sources of professional opinion seems to indicate that in only three out of 
the thirty-eight states that elect judges by popular vote are the results considered 
to be generally satisfactory—these being Maryland, Towa, and Wisconsin (notably 
the latter state). In five others, New York, Pennsylvania, Michigan, Minnesota 
and Missouri, the system is said to give fair satisfaction, and in all the “rest 
there are differing grades of professional dissatisfaction with it.’ See his article: 
“The Selection, Tenure, and Retirement of Judges,” Jour. Amer. Judicature. Soo. 
vcl. III (1919), p. 42. See also Hand, “The Elective and Appointive Methods 
of Selecting Judges,” Procs. Acad, of Pol. Sci., vol. ITI (1913), pp. 130 ff. ; Taft. 
“Popular Government,” pp. 193 f.; A. B. Hall, “Popular Government,” 
pp. 262 ff.; and the symposium of the Commonwealth Club of California on 
“How Shall Judges Be Chosen ?” Jour. Amer. Judicature Soc., vol. ITI (1919), 
pp. 75 ff See also the valuable address of the late Professor Kales entite” 
“Methods of Selecting and Retiring Judges” (Bul. VI, Amer. Judicature Soc. 
pp. 29 ff.). Referring to the results of popular election in Chicago, he says 
the judges are really not elected there by the people, but are appointed by the 
leaders of the party machines. Professor Kales himself advocated the selection 
cf the judges by a popularly chosen chief justice. A somewhat similar method 
actually exists in New Jersey, where the chancellor, appointed by the governor, 
selects his seven colleagues. j 

15 As to this see Guthrie and Miller, Jour. Amer. Judicature Soc., August, 
1921, pp. 41, 46, and a committee report in Ibid., August, 1924, p. 48. 

1 Connecticut, Maine, Massachusetts, New Hampshire, New. Jersey, and Dela- 
ware, subject, in all of them, to confirmation by the legislature, the senate or the 
executive council. The New York Short Ballot Organization has recently proposed 
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justice. In some countries the choice of the executive is limited 
in the case of the higher judges to the names on a list of nominees 
proposed by the court in which the vacancy occurs. On the 
continent of Europe, where the magistracy, like the diplomatic 
service, is a closed profession, and where appointment to the 
lower posts is by competitive examination, and promotion is based 
on seniority, the freedom of the minister of justice in making 
appointments is somewhat restricted. There also the bench and 
bar are strictly separated and judicial appointments are confined 
to the ranks of the magistracy, practicing lawyers rarely ever be- 
ing chosen to judgeships as is the custom in England and the 
United States. 

The reason why the practice of executive appointment in 
some form or other has found almost universal favor outside the 
United States is the belief that the peculiar qualifications which 
a judge ought to possess are more easily discernible by the chief 
executive, and that in making his choice he is likely to be less 
influenced by personal qualities which appeal to the voters gene- 
rally or by party or sectional considerations which are apt to 
determine the choice when it is made by the legislature. More- 
over, appointment by the executive offers a greater guarantee 
of independence on the part of the judge than is possible under 


that the governor be empowered to recommend the candidates for judgeships and 
that election by the people be limited to the list of names which he proposes, See 
its pamphlet (undated) entitled “Proposal for Judges by Governor’s Recommenda- 
tion.” 

2 In Belgium the judges of the Court of Cassation must be appointed from 
two lists of nominees, each containing twice as many names as there are vacancies 
to be filled, one presented by the court itself, the other by the senate. This system 
represents a combination of codptation, election, and appointment, In principle 
it has much to commend it, and it has been advocated in France by various jurists 
and commissions on judicial reform. See my article on “The French Judiciary,” 
cited above, p. 363. Under the new constitution of Chile, 1925 (Art. 83), the 
judges are chosen by the president of the republic from a list of nominee 
posed by the court itself. The same principle is found in the new consti 
of Austria (Art. 86) and of Yugoslavia (Art. 111). 

In France it is the custom, when a vacancy occurs on the bench, for the 
president of the court and the state’s attorney to propose the names of several 
Persons to the minister of justice for his consideration. Generally, he appoints 
one of the persons thus recommended, but sometimes, for political reasons he 
Prefers to follow the recommendations of a deputy, especially if he is an influen- 
tial member of the minister’s party. 7 


C: Pc—47 
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the system of popular choice when his reélection may be depen- 
dent upon the popularity of his decision.198 


The Method of Executive Appointment Criticized.—Neverthe- 
less, no one will contend that the method of executive appointment 
is perfect. Instances are by no means lacking in the states of the 
American Union where appointments were made as rewards for 
party services or because of personal favoritism, and the require- 
ment that the appointment should be approved by the state 
senate or the executive council did not always serve as an effective 
check in preventing them. 


In France, where the system of executive appointment has 
existed since the year 1800, there has been much complaint that 
appointments to and promotions in the magistrature, both of 
which functions are in fact exercised by the minister of justice, 
are determined in large part by political considerations, that is, 
the minister is governed too frequently by the recommendations 
of influential deputies. M. Briand, when minister of justice in 
1912, himself declared that the judges had become the prey of 
the politicians. : 


1 Dean Hall in his study, cited above, thus evaluate 
ment by the executive: “Of all the methods of selecting judges, of which we 
have actually had considerable experience in this country, that of appointment by 
the executive has unquestionably produced the ablest and most satisfactory courts. 
Of the six states now pursuing this method of choice, the testimony in Massa- 
chusetts, New Jersey, and Delaware is practically unanimous that the judges are 
usually admirably fitted for their tasks, ahd enjoy in the highest degree public and 
professional confidence in their ability and impartiality. The same praise is 
accorded to the Supreme Court of the United States, similarly chosen. In no 
elective state do as favorable conditions. prevail. In three other appointive states, 
Connecticut, Maine, and New Hampshire, the judges, while not usually among 
the ablest members of the bar, give very general satisfaction, ranking in this res- 
pect with the exceptional elective states of Wisconsin, Maryland, and Iowa, already 
mentioned. Probably the lower federal courts would also fall in this class.” 

PP As to this see my article on “The French Judiciary” (p. 363), cited above- 
Compare also the trenchant criticism by M. Faguet in his “The Dread of Res- 
ponsibility,” where he argues that the old system of the sale of judgeships 
(venalité) was superior to the present method of recruiting the magistrature in 
France (p. 13). He proposes that the Court of Cassation be elected by the entire 
body of judges throughout France, and that this court be empowered to fill its 
own vacancies (p. 104). In France, where the judicial service is a career and 
where the magistrature is hierarchically organized into grades and classes and 
where promotions in the service rest with the minister of justice, his control over 
the judiciary is especially potent. In England, on the other hand, where judges 
are very seldom promoted from one court to another, the evil of the French 


s the system of appoint- 
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The ideal system of selecting judges has not yet been dis- 
covered. Perhaps the system of executive appointment from 
lists of nominees made by the court in which the vacancy is to be 
filled possesses merits which no other system has. 


The Judicial Tenure.—In regard to the tenure of the judges we 
find the same diversity of opinion and practice. Most of the 
original thirteen states of America, in their first constitutions, 
established a good-behavior tenure for the higher judges, and 
this rule was adopted by the national constitution for the federal 
judges. The substitution of short tenures, however, became a 
part of the democratic movement in the early nineteenth century, 
and in the course of time all the American states except three 
abandoned the good-behavior principle for limited terms.11° 
These terms range from two years, which is the rule in Vermont, 
to twenty-one years, which is the term in Pennsylvania, the average 
being from six to nine years." In Europe, Switzerland is the 
only country in which the tenure of the higher judges is limited 
to a definite term, the period being six years for the members of 
the federal tribunal. In Latin America, Mexico is the only 
important republic in which the good-behavior tenure is lacking, 
the term of the supreme judicature in that country being six 
years. Outside the United States, therefore, the good-behavior 
principle is practically universal. “The standard of good behavior 
for the continuance in office of the judicial magistracy,” said 
Hamilton, ‘is certainly one of the most valuable of the modern 
improvements in the practice of government. In a monarchy, 


method does not exist. It may also be remarked that in England appointments 
to the bench are never dictated or influenced by members of parliament. 

20 The exceptions are Massachusetts, New Hampshire, and Rhode Island 
where the judges are appointed for good behavior or until they have reached the 
age of 70 years. 

41JTy a goodly number of American states where the terms of the judges are 
relatively short, it is the practice to reappoint or reflect the sitting judges unless 
there are substantial reasons for not doing so. Thus in New Jersey, where the 
term of the higher judges is only seven years, in Vermont where it is only two 
and in Delaware where it is twelve years, the practice of reappointment 
hat the tenure in effect amounts to good behavior. It is largely the 
same in Connecticut, Maine, Wisconsin, and some other states. By this means 
the advantages of what is in effect life tenure are secured, and at the same time 
its possible dangers are avoided. On the whole subject so far as it relates to 
American practice, see Hall’s article cited ; Carpenter, “Judicial Tenure in the 
United States” (1918); and Taft, “Popular Government” (1918), ch. 8. 


years, 
is so general t 
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it is an excellent barrier to the despotism of the prince; in a 
republic, it is no less excellent barrier to the encroachments and 
oppressions of the representative body. And it is the best expe 
dient which can be devised in any government to secure a steady, 
upright, and impartial administration of the laws.”42 Finally, as 
Hamilton showed, a good-behavior tenure is necessary to secure 
the experience and knowledge of judicial precedent which consti- 
tutes one of the most important sources of strength in the judicial 
office. In the course of a long judicial career marked by laborious 
study and constant application, the judge acquires a familiarity 
with the precedents which obviously cannot be gained by one whose 
tenure is limited to a brief period. 


Removal of Judges.—In all states provision must be made for 
the removal of corrupt and inefficient magistrates; for the con- 
tinuance in office, and especiallly for life, of an incapable or corrupt 
judge would be intolerable. The English judges in earlier times 
held their offices at the royal pleasure, but this proved to be a 
dangerous power to vest in the executive, because it made the 
judiciary subservient to the crown, especially in state trials, 
and gave the king a control over the administration of justice at 
once dangerous to private rights and subversive of the liberties 
of the people.!!3 In the time of Lord Coke the barons of the 
exchequer were given a good-behayior tenure; and during the 
reign of Charles II the same ténure was created for the common- 
law judges, though the crown retained until after the revolution 
of 1688 the right to prescribe what tenure the judges should 
have. Finally, by an act of Parliament passed in the thirteenth 
year of the reign of William III, the commissions of the judges 
were made to run during good behaviour, and they were forbidden 
to be removed by the crown except upon an address of both houses 
of parliament. 

In the United States the most common mode of removal is 
by impeachment, that is, through the preferment of charges by 
one chamber of the legislature, usually the lower, and trial by 
the other. The chief objections to this procedure are its cumber- 
someness and the danger that the legislature may employ its 
power of removal for party purposes, but the latter danger is 

=°? The Federalist. No. 78, 


u See as to this De Lolme. ‘Constitutional History of England,” bk. II, ch. 
16 ; Kent, vol. I, pp. 293-294; Story, vol. II, sec. 1608. 
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largely eliminated by the provision that an extraordinary majority 
of the trial chamber shall be required to remove. In twelve states 
provision is made for removal by the legislature, and in nine states 
the governor is empowered to make removals upon address by the 
legislature, following the English practice. 

Recently the method of recall by popular election has found 
many advocates in the United States, and it has actually been 
adopted by constitutional amendment in seven states (Arizona, 
Colorado, Kansas, Nevada, North Dakota, and 


This mode of removing judges has, however, been 
erally as destructive 


California, 
Oregon) .114 
severely condemned by American jurists gen 
of the independence and dignity of the judiciary, and there seems 
little likelihood that it will ever find general favor or acceptance.146 

In the states of continental Europe generally a wholly dif- 
ferent method for the removal of the judges prevails. There, 
judges may be removed only by the court of which they are 
members, or by the supreme court sitting as a disciplinary tribu- 
nal, and after a regular trial, and for reasons expressly stated in 
the laws.16 Most of the Continental constitutions or organic 


44 As to the movement for the recall of judges and the literature relating to 
it, see Merriam, “American Political Ideas” (1920), pp. 194 ff. 

™5-The system of popular recall is criticized by Taft, “Popular Government,” 
pp. 80 ff.; by Butler, “Why Should We Change Our Form of Government ?” 
pp. 40 ff. ; by Root. “Experiments in Government,” pp. 68 ff. ; by Hall, “Popular 


Government,” ch. 9; and by the American Bar Association, which appointed a 
paganda against it. 


committee to conduct a pro 
ue See the constitution of Germany, Art. 104; of Austria, Art. 88; of Czecho- 


slovakia, Art. 99; of Yugoslavia, Art. 112; of Poland, Art. 78; of Finland, 
Art. 59; of Belgium, Art. 100; and as to France see my article on “the French 
Judiciary,” pp. 373 ff, cited above. In France the principle of irremovability by 
the government does not, however, apply to the judges of the administrative 
courts, nor to the justices of the peace, nor to the colonial judges. They may, 
therefore, be dismissed by the government at will, but in fact they rarely are. 
There has been no case of the dismissal of an administrative judge since the 
establishment of the Third Republic. It is necessary to remark, however, that 
while the principle of jrremovability in the case of the judges of the regular courts 
has been an established tule of French public law since Napoleon’s day, there has 
usually been an épuration of the magistracy following the advent of every new 
constitutional régime. Thus in 1807 Napoleon “purged” the magistracy of the 
judges who were believed to be hostile to him, the government of Louis Philippe 
did likewise in 1830, so did Napoleon III in 1852, and in 1883 under the guise 
of a reorganization measure, the republicans got rid of a large number of judges 
who had been appointed by MacMahon. As to the details relative to this 


regrettable chapter of French history, see my article cited, pp. 367 ff. Only a 
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acts relative to the judiciary also provide that a judge cannot be 
transferred from one judicial post to another without his consent, 
except by decision of the court itself.17 In a few countries, how- 
ever (e.g, Austria and Czechoslovakia), the guarantee against 
irremovability and transfers is qualified by the reservation that 
removals or transfers may be made in case of the reorganization 
of the judicial system. In Germany, where transfers are made in 
such a case, the judge must be assigned to another post of equal 
rank and pay and receive an allowance to cover the cost of chang- 
ing his residence. Provisions such as these, coupled with life 
tenure, insure an almost absolute independence of the judges. On 
the whole, it must be admitted that throughout Europe the safe- 
guards that have been adopted to insure an independent judiciary 
are more effective than in the United States where the practice 
of popular election and limited tenures generally prevails in the 
individual States of the Union. 


few cases have occurred of removals by the Court of Cassation sitting as a 
superior disciplinary council, and they have been those of royalist judges guilty 
of offensive attacks upon the republic. 

= In Italy the independence of the judiciary is weakened by the power of 
the executive to assign the judges to their stations. Thus magistrate who refuses 
to show the desired subserviency to the executive may be “reassigned in the 
interest of the service” and sent to a less desirable judicial station in another 
part of the country. Frequent complaints have been made of the arbitrary 
exercise of this power. Sce Lowell, “Governments and Parties in Europe,” 
vol. I, p. 177. $ 
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